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CHIEF  .TUSTICES, 

*  SAMUEL  H.  TEE  AT, 
WALTER  B.  SCATES. 

ASSOCIATE  JUSTICES, 

JOHN  D.  CATON, 
ONIAS  C.  SKINNER. 


*  Judge  Treat  having  been  appointed  to  the  bench  of  the  Circuit  and 
District  Courts  of  the  United  States  for  the  Southern  District  of  Illinois, 
Judge  Skinner  was  elected  to  fill  the  vacancy  occiisioned  by  the  resigna- 
tion of  Judge  Treat. 

Note. — The  dissenting  opinion  of  Chief  Justice  Scates  in  the  case  of 
Lafun  v.  Herrington,  will  be  found  at  the  conclusion  of  the  volume. 
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JIXJLES 


OF 


THE  SUPREME  COURT, 

ADOPTED  AT  JUNE  TERM,  1855. 


Okdered,  That  no  person  shall  remove  from  tlie  office  of 
the  clerk* any  record  of  this  Court,  except  upon  special  leave 
granted  for  that  purpose.  No  record  shall  be  taken  from  the 
tiles  of  the  Court,  except  on  application  therefor  to  the  clerk 
or  his  deputy ;  and  it  is  made  the  duty  of  the  clerk  to  report 
promptly  to  the  Court  every  violation  of  this  rule.  The  clerk 
shall  be  held  responsible  for  the  safe  keeping  and  production 
of  the  records. 

Application  for  leave  to  remove  records  may  be  considered 
at  any  time,  in  the  discretion  of  the  Court. 

DECEMBER  TERM,  1855. 

Ordered,  That  in  all  cases,  the  party  bringing  a  cause  into 
this  Court,  bo  required  to  file  with  such  record,  or  where  the 
record  is  filed  for  a  supersedeas,  within  twenty  days  there- 
after, a  full  and  complete  abstract  or  abridgment  of  said  record, 
referring  to  the  appropriate  pages  of  the  record  abstracted,  by 
numerals  on  the  margin,  with  the  clerk  of  said  Court,  and  no 
cause  shall  be  heard  until  three  days  after  such  abstract  or 
abridgment  shall  have  been  filed  as  aforesaid. 

It  shall  be  the  duty  of  the  clerk  to  cause  everj^  such  abstract 
OT  abridgment  to  be  printed,  on  one  side  only,  of  white  fools- 
cap paper,  having  a  margin  at  least  two  inches  in  width,  on  the 
left  hand  side  of  each  sheet,  one  copy  of  which  shall  be  fur- 
nished each  of  the  judges,  and  one  to  the  op]30site  party,  for 
which  the  clerk  shall  be  allowed  fees,  as  in  other  cases. 

Said  abstract  shall  be  printed  in  a  neat  and  workmanlike 
manner,  with  small  pica  type,  and  leaded  lines. 

(V) 


NOTE. 


See  preface  to  Callaglian  &  Co.'s  edition  (1886),  of  1  Scam- 
inon,  for  explanation  of  annotations.  Some  of  tlie  longer  notes 
in  this  volume  are  by  Mr.  Louis  J.  Blum,  of  the  Chicago  Bar, 
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DECISIONS 


OF  THE 


SUPREME  COURT 


OP  THE 

STATE  OF  ILLIINOIS, 

NOVEMBER  TERM,  1854,  AT  MOUNT  VERNON. 
Decator  Campbell  v.  The  People. 

Error  to  Massac. 

Trial  for  murder — Evidence. — On  a  trial  for  murder,  where  it  ap- 
peared that  the  deceased  sougrht  the  accused  at  his  own  house  with  the  de- 
sign to  arrest  or  assault  him,  having  a  hatchet  in  his  hand,  it  is  competent  for 
the  accused  to  show  that  the  deceased  had,  on  the  day  of  his  death,  and  at  other 
times  shortly  previous,  made  threats  against  him. 

Right  op  self-defense. — An  instruction  which  may  be  understood  by 
the  jury  as  denying  to  the  accused  on  trial  for  murder,  the  right  to  defend 
himself,  unless  his  danger  was  not  only  apparently  imminent,  but  was  real 
and  positive,  is  erroneous. 

Actual  and  positive  danger  is  not  indispensable  to  justify  self-defense. 

If  one  is  pursued  or  assaulted  in  such  a  way  as  to  induce  in  him  a  reason- 
able and  well  grounded  belief  that  he  is  actually  in  danger  of  losing  his  life, 
or  receiving  great  bodily  harm,  under  the  influence  of  such  apprehension  he 
will  be  justified  in  defending  himself,  whether  the  danger  was  real  or  only 
apparent. 

Men,  when  threatened  with  danger,  must  determine  from  appearances 
and  the  actual  state  of  things  surrounding  them,  as  to  the  necessity  of 
resorting  to  self-defense ;  and  if  they  act  from  reasonable  and  honest  convic- 
tions, they  will  not  be  held  responsible  criminally,  for  a  mistake  in  the 
extentof  the  actual  danger,  where  other  judicious  men  would  have  been  alike 
mistaken. 

Cited:  Self-defense,  apparent  danger  a  justification,  24  111.  243;  23111. 
28,  [24];  77  111.  30;  108  111.  624;  95  111.  389;  97  111.  277;  doctrine  of  self- 
defense  defined,  47  111.  379;  54  III.  426;  18  111.  266.  Danger  need  not  be 
real,  but  only  apparent,  90  111.  23 L 
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17  MOUNT  YERNOK 

Campbell  v.  The  People. 

Proof  that  one  of  two  men  guilty — Acquittal. — Although  it  may 
be  positively  proved  that  one  of  two  or  more  persons  committed  a  crime,  yet 
if  it  is  uncertain  which  is  the  guilty  party,  all  must  be  acquitted. 

CoLOK  OF  ACCUSED  IMMATERIAL. — On  a  trial  for  murder,  the  law  makes 
no  distinction  in  its  principles  as  to  the  color  of  the  accused. 

This  cause  was  tried  before  Paerish,  Judge,  at  June  term, 
1854,  of  Massac  Circuit  Court. 

J.  Jack,  for  Plaintiff  in  Error. 

J.  A.  Logan,  District  Attorney,  for  the  People. 

[*18]  *Caton,  J.  The  plaintiff  in  error,  who  is  a  ne^ro, 
was  indicted  for  the  murder  of  Goodwin  Parker.  The 
evidence  in  the  case  tends  very  strongly  to  show  that  the  de- 
ceased made  an  assault  upon  the  prisoner,  and  that  the  homi- 
cide was  committed  in  necessary  self-defense.  It  appears 
that  the  deceased  and  three  others  went  to  seek  the  prisoner 
at  his  father's  house,  in  the  night  time.  The  deceased  went 
to  the  door  of  the  house,  leaving  his  companions  thirty  or 
forty  yards  hack,  to  whom  he  was  to  give  Avarning  if  Camj)- 
bell  was  in  the  house.  Shortly  after  the  deceased  went  to  the 
door,  he  called  to  the  others  to  come  on,  and  infoi'med  them 
that  the  negro  was  there.  They  rushed  up,  when  the  de- 
ceased and  the  prisoner  were  seen  some  distance  from  the 
house,  engaged  together,  and  there  the  deceased  was  stabbed, 
and  died  in  a  few  minutes.  When  the  deceased  went  to  the 
house,  he  had  a  hatchet  in  his  hands,  which  was  found  near 
the  spot  where  he  was  killed ;  and  after  the  negro  was  com- 
mitted to  jail,  a  wound  was  observed  upon  his  head  which 
penetrated  to  the  skull,  and  which  a])peai-ed  to  have  been  made 
with  a  hatchet,  an  axe  or  a  hanmier.  There  was  no  pretense 
that  there  was  any  sort  of  justification  or  legal  cause  for  ar- 
resting or  assaulting  the  prisoner.  Upon  the  ti-ial,  the  defense 
offered  to  prove  that  on  that  day,  and  at  other  times  shortly 
before  his  death,  the  deceased  had  made  threats  against  the 
prisoner.  This  evidence  the  court  ruled  out,  and  an  exception 
was  taken.  In  this  the  court  unquestionably  erred,  although 
they  may  never  have  come  to  the  knowledge  of  the  defend- 
ant till  after  the  homicide  was  committed.  If  the  deceased 
had  made  threats  against  the  defendant,  it  would  be  a  reason- 
able inference  that  he  sought  him  for  the  purpose  of  executing 
those  threats,  and  thus  they  would  serve  to  characterize  his 
conduct  towards  the  prisoner  at  the  time  of  their  meeting, 
and  of  the  affray.  If  he  had  threatened  to  kill,  maim  or  dan- 
gerously beat  the  defendant,  it  would  be  a  fair  inference,  es- 
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pecially  so  long  as  tlie  evidence  shows  that  he  liad  a  hatchet 
in  his  hands,  that  he  had  attemi)ted  to  accomijlish  his  declared 
pnrpose,  and  if  so,  then  the  ]5risoner  was  justified  in  defend- 
ing himself,  even  to  the  taking  of  the  life  of  his  assailant,  if 
necessary.  Wliile  the  threats,  of  themselves,  could'  not  have 
justified  the  prisoner  in  assailing  and  killing  the  deceased,  they 
might  have  been  of  the  utmost  importance  in  connection  with 
the  other  testimony,  in  making  out  a  case  of  necessary  self- 
defense.  The  evidence  offered  was  proper,  and  should  have 
been  admitted. 

The  second  instruction  given  for  the  prosecution,  and  which 
was  excepted  to,  was  as  follows  :  "  If  the  jury  beHeve,  from 
the  evidence,  that  the  defendant  was  pursued  by  the  deceased, 
Goodwin  Parker,  and  turned  upon  him  and  slew  him 
with  a  *knife,  or  other  instrument  capable  of  produc-  [*19] 
ing  a  like  death,  when  it  was  not  necessary  for  self- 
preservation,  or  in  necessary  self-defense,  or  to  prevent  his 
receiving  great  bodily  harm,  although  they  believe  there  was 
no  previous  malice  on  the  part  of  the  defendant  towards  the 
deceased,  yet  they  are  bound  to  find  the  defendant  guilty  of 
manslaughter,  and  fix  his  term  of  confinement  in  the  peniten- 
tiary of  the  State  at  not  more  than  eight  years."  This  in- 
struction, if  not  absolutely  wrong,  was  at  least  liable  to  mis- 
construction, and  to  be  understood  by  the  jury  as  depriving 
the  defendant  of  the  right  of  self-defense,  nnless  his  danger 
was  not  only  apparently  imminent,  but  was  real  and  positive. 
If  so  understood,  the  instruction  was  wrong.  If  tlie  defend- 
ant was  pursued  or  assaulted  by  the  deceased  in  such  a  way  as 
to  induce  in  liim  a  reasonable  and  a  well-grounded  belief  that 
he  was  actually  in  danger  of  losing  liis  life,  or  sufit'ering  great 
bodily  harm,  when  acting  under  the  influence  of  such  reason- 
able appi-ehension,  he  was  justified  in  defending  himself, 
whether  the  danger  was  real  or  only  apparent.  Actual  and 
positive  danger  is  not  indispensable  to  justify  self-defense.  If 
one  is  assaulted  with  a  sword  in  such  a  way  as  to  indicate  an 
intent  to  take  his  life,  and  with  an  apparent  ability  to  accom- 
plish such  intent,  he  is  not  bound  to  stop  and  inquire  whether 
the  sword  is  but  a  lath,  or  whether  the  assault  is  but  a  jest, 
before  he  repels  it  with  the  necessary  force  to  protect  himself 
against  the  threatened  harm.  Or  if  one  is  assaulted  with  a 
pistol  in  such  a  w^ay  as  to  manifestly  show  a  design  to  slay  him, 
he  may  be  justified  in  killing  his  assailant,  although  it  should 
turn  out  the  pistol  was  not  loaded,  and  the  only  design  was  to 
frighten  him.  Men,  wdien  threatened  with  danger,  are  obliged 
to  judge  from  appearances,  and  determine  by  the  actual  state 
of  tilings,  from  the  circumstances  surrounding  them,  at  least 
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as  much  as  if  jilaced  in  other  and  less  excitino;  positions  ;  and 
it  would  be  monstrous  to  say,  that  if  tliej  act  from  i-eal  and 
honest  convictions,  induced  by  reasonable  evidence,  they  leliall 
be  held  resjionsible  criminally  for  a  mistake  in  the  extent  of 
the  actual  danger,  where  other  reasonable  and  judicious  men 
would  have  been  alike  mistaken,  A  contrary  rule  would  make 
the  law  of  self-defense  a  snare  and  a  delusion.  It  would  be- 
come but  a  mockery  of  the  sacred  right  of  self-preservation. 
The  eleventh  instruction  asked  by  the  ])risoner  should  have 
been  given.  It  is  this:  "If  it  is  uncertain,  from  the  evi- 
dence, in  the  minds  of  the  jury,  which  one,  out  of  two  or  more 
persens,  inflicted  the  stab,  that  would  operate  to  acquit  the 
prisoner,  unless  there  is  proof  that  the  ])risoner  aided  or  abet- 
ted the  person  ascertained  to  liave  killed  him."     While  this 

instruction  isinartiflcially  drawn, and  is  liable  to  veibal 
[*20]     criticism,  yet  it  *containsan  important  principle  of  law, 

of  the  beneflt  of  which  the  prisoner  should  not  have 
been  deprived.  There  was  evidence  tending  to  show  that  the 
mother  and  sister  of  the  prisoner  were  at  or  very  near  the 
place  of  the  affray  at  the  time  the  wound  was  inflicted,  and 
his  counsel  had  the  right  to  insist  before  the  jury,  that  one  of 
them  struck  the  blow  without  his  knowledge  or  procurement, 
while  he  was  simply  trying  to  flee  from  his  pursuer;  and  had 
the  jury  so  far  concurred  in  that  view  of  the  case  as  to  enter- 
tain a  reasonable  doubt  whether  one  of  the  others  did  not 
strike  the  blow  without  the  procurement  of  the  prisoner,  he 
was  entitled  to  an  acquittal.  Although  it  may  be  ]:)Ositively 
]iroved  that  one  of  two  or  more  jiersons  committed  a  crime, 
yet  if  it  is  uncertain  which  is  the  guilty  party,  all  must  be  ac- 
quitted. No  one  can  be  convicted  till  it  is  established  that  he 
is  the  party  who  committed  the  offense. 

The  thirteenth  instruction  asked  for  the  prisoner,  was  this  : 
"  It  is  the  duty  of  the  jury  to  consider  the  prisoner's  ease  as  if 
he  were  a  white  man,  for  the  law  is  tlie  same,  there  being  no 
distinction  in  its  principles  in  respect  of  color."  This,  too, 
was  refused  by  the  court  and  an  exception  taken.  It  was  not 
pretended  on  the  argument,  that  the  law  of  this  case,  by  which 
the  prisoner's  guilt  or  innocence  was  to  be  established,  was  not 
precisely  the  same  as  if  he  were  a  white  man,  and  it  was  even 
insisted  on  tlie  argument,  that  the  proposition  is  so  plain  and 
so  universally  understood  and  recognized,  that  it  would  have 
been  an  insult  to  the  understanding  of  the  jury  for  the  court 
to  have  instructed  them  on  that  ])oint.  The  proposition  is 
undoubtedly  exceedingly  plain  and  altogether  undeniable,  and 
I  trust  is  universally  understood  and  recognized,  but  it  was 
still  the  right  of  the  prisoner  to  have  the  law,  plain  as  it  was, 
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declared  to  the  jury  by  the  court.  But  again  it  was  objected, 
that  the  in.-^truction  asserts  the  absohite  equality,  in  all  re- 
spects, under  our  law,  of  the  bUick  man  with  the  white.  Even 
if  the  wording  of  the  instruction  was  thus  broad,  it  could  only 
be  understood  as  a-iplying  to  the  case  ui)on  trial,  where  the 
equality  is  admitted.  With  the  rights  of  the  defendant  in  any 
other  regard,  the  jury  could  have  nothing  to  do.  The  only 
object  of  the  instruction  could  have  been  to  enlighten  them 
as  to  the  law  of  that  case  ;  and  whether  their  belief  of  the 
relative  rights  of  the  defendant  in  other  respects  were  right  or 
wrong,  was  a  matter  of  no  sort  of  moment  to  any  party.  But 
by  reference  to  the  purport  of  the  instruction,  it  will  be  seen 
that  it  was  especially  asked  in  reference  to  the  case  on  trial, 
for  the  jury  was  asked  to  be  directed  to  consider  the  pris- 
oner's case  as  if  he  were  a  white  man,  for  the  reason  that  our 
Jaw  makes  no  distinction  in  respect  of  color,  which,  of 
course,  can  only  be  understood  in  respect  *to  such  a  [*21] 
case.  Any  other  construction  of  that  instruction  is  al- 
together too  refined  for  practical  justice.  The  instruction 
should  have  been  given. 

The  judgment  nmst  be  reversed  and  the  case  remanded. 

Judgment  reversed. 


Andrew  Crews  v.  Isabella    Bleakley. 

Appeal  from  Wayne. 
4 

Evidence  tending  to  prove  payment  may  be  given  under  the  general  issue. 

This  was  an  action  commenced  against  Crews,  before  a  jus- 
tice of  the  peace,  in  which  Mrs.  Bleakley  received  a  judgment 
for  $50.95,  Crews  appealed  to  the  Circuit  Court,  when  judg- 
ment was  renewed  against  him  for  $45.33,  and  costs.  Crews 
then  brought  the  case  to  this  court. 

The  cause  was  tried  before  Baugh,  Judge,  and  a  jury,  at 
September  term,  1854,  of  the  Wayne  Circuit  Court. 

S.  BeeoheRj  for  Appellant. 

IST.  L.  Freeman,  for  Appellee. 

Caton,  J.     This  action  was  brought  by  the  plaintiff  below 
Cited:  74111.  19. 
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for  tlie  work  and  labor  of  his  son.  Tlie  evidence  shows  that 
the  son  of  the  plaintiff  lived  with  and  served  the  defendant 
abont  two  years  ;  that  he  was  sent  to  school  by  the  defendant 
about  six  months  during;  the  time  ;  that  he  was  sick  several 
times,  and  nursed  by  the  defendant  when  nnwell ;  that  he  was  a 
member  of  the  defendant's  family,  and  treated  by  him  like 
one  of  his  own  children  ;  and  that  he  was  a  good  boy  and  could 
earn  from  live  to  eight  dollars  per  month  during  the  "  crop- 
fing  season^  When  the  boy  went  to  live  with  the  defend- 
ant, he  told  the  plaintiff  he  would  give  her  what  the  boy  was 
worth.  No  terms  were  agreed  upon;  but  the  plaintiff  re- 
marked at  the  time  that  she  and  the  defendant  would  fix  it 
afterwards.  Subsequently,  the  defendant  proposed  that  if  the 
plaintiff  wished  to  hire  the  boy  out  by  the  month,  to  give  her 
iive  dollars  per  month  dunng  the  "  cropping  season^''  but  the 
plaintiff  replied  that  she  wanted  the  boy  to  go  back  to  the  de- 
fendant and  live,  as  he  had  done.     It  is  unnecessary  now  to 

inquire  whether  this  evidence  shows  that  it  was  the  in- 
[*22]     tention  of  the  parties  that  wages  were  to  be  *paid  for 

the  services  of  the  boy,  or  whether  it  was  their  inten- 
tion that  he  should  be  adopted  into  and  form  a  part  of  the 
defendant's  family,  to  be  provided  for,  taken  care  of  and 
schooled  b}'  him,  as  a  compensation  for  his  services ;  for,  in 
either  event,  the  court  unquestionably  should  have  permitted 
the  defendant  to  have  proved,  as  he  offered  to  do,  that  tlie 
clothes,  boarding  and  schooling  of  the  boy  were* worth  as 
much  as  his  services,  what  was  the  condition  of  the  boy's 
clothing  at  the  time  he  Avent  to  live  with  the  defendant,  and 
also  that  the  defendant  furnished  him  clothes  while  he  was 
living  with  him.  This  evidence  would  legitimately  have  tended 
to  establish  payment  for  the  services  rendered,  in  the  e\'ent  it 
should  be  found  that  the  plaintiff  was  entitled  to  wages  for 
those  services.  Evidence  tending  to  prove  payment  may  be 
given  under  the  general  issue ;  besides,  the  action  was  com- 
menced before  a  justice  of  the  peace,  where  no  special  pleas 
are  required. 

The  judgment  of  the  circuit  court  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Sampson  Cowen  v.  Joseph  B.  Underwood  et  al. 

Error  to  Marion. 

It  is  the  duty  of  a  sheriff  to  offer  for  f?ale  real  estate  which  he  has  levied 
upon,  in  separate  parcels.  He  should  endeavor  to  .satisfy  executions  by  the 
Side  of  as  small  an  amount  of  property  as  possible.^ 

This  cause  was  heard  and  decided  upon  bill  and  answer  at 
September  term,  1853,  of  Marion  Circuit  Court,  by  MAiiSHALL, 
Judge. 

N.  NiLES,  for  Plaintiff  in  Error. 

W.  II.  Underwood,  for  Defendant  in  Error. 

Caton,  J.  This  bill  was  filed  to  set  aside  a  sale  made  by 
the  sheriff"  under  an  execution  issued  upon  a  judgment  against 
the  complainant.  The  execution  was  levied  upon  the  north- 
west quarter  and  the  north  half  of  the  south-west  quarter  of 
a  section  of  land,  which  were  advertised,  and  both  lots  were 
put  up  by  the  sheriff'  together,  and  bid  off'  by  the  de- 
fendant at  une  *b!d  for  $134.03,  which  was  the  amount  [*23] 
of  the  judgment,  interest  and  costs.  The  purchaser 
was  the  attorney  who  obtained  the  judgment  upon  which  the 
execution  issued.  The  bill  allea-es  that  the  smallest  of  the  lots 
was  of  many  times  the  value  of  the  amount  of  the  bid,  but 
the  case  does  not  clearly  show  that  either  one  of  the  lots,  had 
it  been  offered  sepiarately,  would  have  sold  for  enough  to  have 
satisfied  the  execution,  and  this  court  decided  in  the  case  of 
Greenup  v.  titoher.  12  111.  24,  that  the  mere  fact  that  the  prop- 
erty was  sold  at  a  sacrifice,  was  not  of  itself  sufhcient  to  au- 
thorize the  court  to  set  aside  the  sale.  In  that  case  the  sacri- 
fice was  very  great,  and  I  may  here  state  that  I  have  never  felt 
entirely  satisfied  with  that  decision,  and  I  am  not  now  sure  that 
the  decision  of  the  circuit  court  should  not  have  been  sustained. 
Be  that  as  it  may,  this  case  goes  much  further  than  that,  and 
we  cannot  consent  to  extend  it  further.  There,  no  positive 
rule  of  the  statute  had  been  violated.  A  single  quarter  sec- 
tion of  land  had  been  levied  upon,  advertised  and  sold  at  once, 
and  as  one  tract,  and  there  was  not  even  an  averment  in  the 
case  to  show  that  it  could  have  been  advantageously  divided 

Cited:  25  111.  313  [274] ;  36111.405;  73  111.465;  77  111.  503;  See 
Stoker  Y.  Greenup,  18  111.  27,  note. 
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and  sold  in  separate  parcels.  Here,  two  distinct  tracts  have 
been  levied  upon  and  sold  together,  one  of  which  is  as  large 
as  the  one  sold  in  the  other  case.  It  is  true  the  tracts  lay  ad- 
joining each  other,  but  the_y  are  still  distinct  tracts,  and  desig- 
nated as  such  in  the  levy,  and  amounting  together  to  two  hun- 
dred and  forty  acres  of  land. 

The  tenth  section  of  chapter  iifty-seven,  Revised  Statutes, 
]'»rovides  as  follows:*  "Whenever  any  property  I'eal  or  jier- 
sonal  shall  be  taken  in  execution,  if  such  pro]/erty  be  suscep- 
tible of  division,  it  shall  be  sold  in  such  quantities  as  may  be 
necessary  to  satisfy  such  execution  and  costs."  While  it  may 
not  be  easy  at  all  times  to  determine  when  the  positive  require- 
ments of  this  statute  enjo'n  it  upon  the  sheriff  to  oifer  real 
estate  which  he  has  levied  upon,  in  separate  piarcels,  it  may 
be  safely  affirmed,  that  where  several  distinct  tracts  are  levied 
upon,  although  they  may  adjoin  each  other,  it  is  the  duty  of 
the  officer,  at  least  in  the  lirst  instance,  to  oiffer  them  separately. 
The  necessity  for  this  has  been  already  sufficiently  discussed  in  the 
case  of  J)ai/  v.  Graham,  4  Gilm.  389.  Nor  do  I  deem  it  nec- 
essary to  again  i-eview  the  decisions  cf  other  courts  on  this 
subject,  many  of  which  were  examined  in  that  case;  it  is  suffi- 
cient now  to  remai  k,  that  it  is  the  policy  of  the  law  and  the 
duty  of  its  officers,  to  endeavor  to  satisfy  executions  by  the 
sale  of  as  small  an  amount  of  the  defendant's  property  as  possible, 
and  for  this  purpose  it  should  be  offered  in  separate  parcels  or 
subdivisions  as  small  as  may  be  without  injuring  or  lessening 

the  value  of  the  whole.  Undoubtedly  much  of  this 
[*2-J:]     *must  be  left  to  the  sound  judgment  of  the  officer 

making  the  sale,  but  in  no  event  should  several  large 
tracts  of  land,  as  in  this  case,  be  offered  together  in  a  mass,  at 
least  in  the  first  instance.  If  when  thus  offered  separately,  no 
bids  could  be  obtained,  there  may  be  instances  where  the  of- 
ficer would  be  justified  in  offering  different  parcels  together, 
although  ordinarily  it  would  be  more  proper  to  adjourn  the 
sale,  in  the  event  of  such  a  sale  en  masse,  each  case  must  be  de- 
termined by  its  own  circumstances.  Such  was  the  case  of  Day 
V.  Graham,  and  there  the  sale  was  set  aside.  Here  the  attor- 
ney was  the  purchaser,  and  is  chargeable*  with  notice  of  all  ir- 
regularities. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the 
suit  remanded,  with  directions  to  that  court  to  enter  a  decree 
setting  aside  the  sale,  upon  the  complainant  paying,  within 
thirty  days,  to  the  jjurchaser,  or  depositing  with  the  clerk  for 
him,  the  amount  of  his  bid,  with  ten  ])er  cent,  interest  from 
llie  day  of  sale  to  the  day  of  payment.  The  complainant, 
however,  must  pay  the  costs  in  the  circuit   court.     He  had  a 
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whole  year  within  which  he  miglit  have  redeemed  from  tlie 
sale  upon  the  same  terms  which  he  now  gets,  and  had  he 
availed  himself  of  that  right,  there  would  have  been  no  neces- 
sity for  tiling  this  bill,  and  hence  he  should  pay  the  costs  which 
he  has  thus  himself  occasioned.  He  is  entitled  to  his  costs  in 
this  court;  let  the  decree  be  reversed  and  the  suit  reinanded. 

Decree  reoersed. 


David  McNair  v.  Jacob  Schwartz. 

Error  to  Jackson. 

AssujrpsiT  FOR  usK  AND  OCCUPATION — WiiEN  IT  LIES. — Assumpsit  for 
use  and  occupation  is  founded  upon  a  contract  creating  a  tenancy,  and  will 
onl.v  lie  where  the  relation  of  landlord  and  tenant  exists. 

If  one  acquires  the  possession  of  land  under  a  contract  of  sale,  and  refuses 
to  perform  the  contract,  the  vendor  can  not  maintain  assumpsit  for  use  and 
occupation,  but  may  in  ejectment  recover  i      .le  profits. 

The  holding  in  such  case  is  under  a  purchase,  and  not  under  a  demise. 

This  cause  was  heard  before  Dj:nning,  Judge,  and  a  jury  at 
Sejitember  term,  1853,  of  Jackson  Circuit  Court,  Verdict 
and  judgment  for  the  plaintiff  in  the  Circuit  Court.  The  de- 
fendant sued  out  this  writ  of  ejTor. 

W.  J.  Allen  and  C.  G.  Simons,  for  Plaintiff  in  Error. 

J.  Dougherty  and  J.  Logan,  for  Defendant  in  Error. 

*Teeat,  C.  J.  This  was  an  action  of  assumpsit,  [*25] 
brought  by  Schwartz  against  McNair.  The  declaration 
was  for  the  use  and  occnimtion  of  a  farm.  It  appeared  in  evi- 
dence, that  in  June,  1845,  McNair  purchased  the  farm  of 
Schwartz,  and  gave  his  promissory  notes  for  tlie  price,  the 
last  falling  due  in  November,  1848 ;  and  received  from 
Schwartz  a  bond  for  the  conveyance  of  the  farm  on  the  pay- 
ment of  the  notes.  McNair  went  into  possession  under  the 
contract,  and  continued  in  possession,  cultivating  and  improv- 
ing the  farm,  until  February,  1852  ;  he  also  made  some  pay- 
ments on  the  notes.  The  jury  returned  a  verdict  in  favor  of 
Schwartz,  and  the  court  refused  to  grant  a  new  trial. 

The  action  of  assumpsit  for  use  and  occupation  is  founded 

Citrd:  Relation  of  landlord  and  tenant,  how  shown,  39  111.  399.  Action 
for  use  and  occupation,  46  111.  180:  16  111.  26;  16  111.  146.  Title  to  real  ea- 
tate  cannot  be  tried  in  assumpsit,  42  111.  225.  See  Starr  &  C.  111.  Stat. 
Ch.  80,  \  1,  p.  1482. 
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upon  a  contract  creating  a  tenancy.  It  will  only  lie  where  the 
relation  of  landlord  and  tenant  exists  between  the  parties; 
this  is  an  established  rule  of  law  :  see  Dudding  v.  Hill,  15  Bl. 
61,  and  the  cases  there  cited.  If  a  party  acquires  the  posses- 
sion of  land  under  a  contract  of  sale,  and  afterwards  refuses  to 
perform  the  contract,  the  vendor  cannot  maintain  assunijjsit 
against  him  for  use  and  occupation,  but  must  resort  to  an 
action  of  ejectment  to  recover  mesne  profits.  The  relation 
between  tlie  ]  arties  is  that  of  vendor  and  vendee,  and  not  that 
of  landlord  and  tenant.  The  holding  is  under  a  purchase  and 
not  under  a  demise  :  Smith  v.  Stewai't,  6  John.  46  ;  Bancroft 
\.  Wapfh'll,  13  ibid.,  489  ;  Yanderheuvel  v.  Stoi'rs,  3  Conn.  2U3; 
Hough  V.  Birge,  11  Yt.  190.  The  latter  clause  of  Sec.  1, 
Chap.  60,  Rev.  Stat.,  does  not  change  the  common  law  in  this 
resi)ect.  It  only  applies  to  the  case  of  a  demise,  where  there 
is  no  s]")ecial  agreement  as  to  rent. 

In  this  case  it  is  perfectly  clear  tliat  the  action  cannot  be 
maintained.  The  facts  furnish  no  evidence  of  a  tenancy. 
McN^air  acquired  and  retained  the  possession  of  the  farm  as  a 
purchaser,  and  not  as  a  tenant.  There  was  no  demise,  express 
or  implied.  It  was  the  naked  case  of  a  sale,  and  a  taking  of 
possession  by  the  vendee.  The  remedy  of  Schwartz  is  by  an 
action  of  ejectment,  to  recover  the  p<»ssession  and  mesne 
profits ;  or  by  a  suit  upon  the  notes,  to  recover  the  ]>urchase 
money  and  interest.  The  court  erred  in  not  awarding  a  new  . 
trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


[*26]     *Darius  Greenup  v.  Zenas  H.  Vernor. 

Appeal  from  Washington. 

A  tenancy  cannot  be  implied  from  the  fact  that  a  vendor  remains  in  pos- 
session of  the  premises  after  a  sale,  so  as  to  authorize  an  action  for  use  and 
occupation. 

This  cause  was  heard  before  Underwood,  Judge,  without 
the  intervention-  of  a  jury,  at  October  term,  1854,  of  Wash- 
ington Circuit  Court. 

P.  E.  HosMER,  for  Ajipellant. 
Cited:  39  111.  399;  42  111.  225. 
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Greenup  r.  Vernor. 

A.  Watts,  for  Appellee. 

Treat,  C.  J.  Yernor  sued  Greenup  before  a  justice  of  the 
peace.  He  claimed  to  recover  $4(J.83,  for  the  use  and  occu- 
pation of  a  town  lot  from  the  9th  of  July,  1853,  to  the  14th  of 
March,  1854.  When  the  summons  was  served,  Greenup  paid 
to  the  constable  the  costs  that  had  accrued  in  the  case,  and  tlie 
amount  demanded  for  the  use  of  the  lot  from  the  1st  to  the 
14th  of  March,  1854.  The  cause  was  heard  by  the  justice,  and 
an  appeal  taken  to  the  circuit  court.  It  was  submitted  to  that 
court  on  this  state  of  facts:  Yernor  purchased  the  lot  in  ques- 
tion and  received  a  conveyance  thereof,  on  tlie  9th  of  July, 
1853,  at  a  commissioners'  sale,  made  under  a  decree  in  a  chan- 
cery suit  to  which  Greenujj  was  a  party.  Greenup  was  then 
in  possession  of  the  lot,  and  remained  in  possession  until  the 
14th  of  March,  1854.  The  lot,  prior  to  the  sale,  belonged  to 
him  and  the  heirs  of  Lamb.  It  was  proclaimed  by  the  com- 
missioner, at  the  time  of  the  sale,  that  the  purchaser  would 
not  be  entitled  to  the  possession  of  the  lot  _till  the  1st  of 
March,  1854  ;  but  the  decree  contained  no  such  provision,  and 
there  was  no  such  reservation  in  the  commissioners'  deed. 
The  use  of  the  lot  was  woi-th  $2.50  per  month.  The  court 
gave  judgment  in  favor  of  Yernor,  for  $18. 

Sustaining  the  objection  taken  by  Yernor  to  a  portion  of  the 
evidence,  and  excluding  from  the  case  all  that  transpired  at 
the  sale,  as  to  the  right  of  the  ]3urehaser  to  the  possession  of 
the  lot,  it  is  still  very  clear  that  he  is  not  entitled  to  recover  in 
this  form  of  action.  The  cases  of  Dudding  v.  lllll^  15  111.  61, 
and  McNair  v.  Schicarts,  ante,  p.  24,  are  conclusive  against 
his  right  to  maintain  this  suit.  The  relation  of  landlord  and 
tenant  did  not  subsist  between  the  ])arties.  There  was  no  eon- 
tract  between  them,  express  or  implied,  to  create  that  relation. 
If  Greenup  could  be  considered  as  the  vendor  of  the 
lot,  the  law  *of  the  case  would  be  the  same.  There  ['^27] 
was  no  agreement  by  which  he  was  to  hold  underYer- 
nor.  Tliere  is  nothing  in  the  mere  circumstance  of  a  vendor 
remaining  in  possession  of  premises  after  a  sale,  from  which  a 
tenancy  can  be  implied,  so  as  to  enable  the  vendee  to  maintain 
an  action  for  use  and  occupation.  The  remedy  of  the  vendee 
in  such  case,  is  by  an  action  for  not  delivering  possession,  or 
by  ejectment:  Tew  v.  Jones,  13  Meeson  and  Welsby,  12.  The 
payment  by  Greenup  to  the  constable  was  not  a  recognition 
of  the  right  of  Yernor  to  comj^ensation  for  the  use  of  the  lot, 
prior  to  the  1st  of  March,  1854.  It  was,  at  most,  only  an  ad- 
mission that  he  held  as  tenant  from  that  day. 

The  judgment  is  reversed.  Judgment  reversed. 
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Randall  r.  Songer. 


John R.  Randall  v.  Jacob  Songee,  Administrator,  &c. 

Error  to  Claij. ' 

It  is  not  enough  for  a  decree  to   recite  that  the  defendant  has  been   duly 
served,  but  the  summons  or  ad\ertisement  should  appear  in  the  record. 

This  cause  was  heard  before  Harlan,  Judge,  at  March  term, 
1851,  of  the  Clav  Circuit  Court. 

E.  S.  Nelson  for  Plaintiff  in  Error. 

Beecher  and  Houts,  for  Defendant  in  Error. 

Treat,  C.  J.  This  Was  a  l)ill  in  chancery  to  foreclose  a 
mortoraffe.  A  summons  was  returned  not  served.  An  affidavit 
of  the  non-residence  of  the  mortgagor  a]:)pears  in  the  record; 
and  the  decree  of  foreclosure  states,  that  "  it  appears  to  the 
satisfaction  of  the  court,  that  due  notice  has  been  given  by 
publication,  of  the  pendency  of  this  suit."  There  is  nothing 
e^se  in  the  record  to  show  that  the  defendant  was  before  the 
court.  This  is  not  sufficient  to  su]iport  the  decree.  In  order 
to  sustain  a  decree  by  default,  it  should  affirmatively  appear 
that  the  defendant  has  been  regularly  brought  into  court.  A 
complainant  is  not  entitled  to  a  decree  pro  confesso,  until  the 
defendant  has  been  served  with  process,  or  has  been  regularly 
notified  of  the  pendency  of  the  suit.  The  latter  must  have 
actual  or  constructive  notice  of  the  proceeding  against 
[f*28]  him,  before  his  default  *can  be  properly  entered. 
The  record  fails  to  show  any  such  notice  in  this 
case.  The  statute  jn-escribes  the  mode  in  which  anon-resident 
defendant  is  to  be  brought  into  court.  It  requires  an  adver- 
tisement to  be  published  in  a  news]^arer  for  four  successive 
weeks,  "  containing  notice  of  the  ]  cndency  of  such  suit,  the 
names  of  the  jiarties  thereto,  the  title  of  the  suit,  and  the  time 
and  place  of  the  return  of  tlie  summons  in  the  case."  This 
advertisement  is  the  act  of  the  clerk,  and  it  j^erforms  the  same 
office  as  process.  It  is  as  much  a  part  of  tlie  record  of  the 
case,  as  is  the  summons  issued  to  the  sheriff :  Vairin  v.  Edr' 
monson,  5  Gilm.  270.  It  is  not  enough  for  a  decree  to  recite 
that  the  defendant  has  been  duly  served  with  process,  or  that 
he  has  been  regularly  notified  of  the  pendency  of  the  suit ; 
but  the  summons  or  advertisement  should  appear  in  the  record, 

Modified:    27  lU.  125,  148,  154;  57  111.  84. 
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SO  tliat  this  court  may  determine  whetlier    the  statute  has 
b3en  comjilied  with. 

The  decree  will  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Ebenezee  Z.  Ryan  et  al.  v.  Joseph  B.  Bargee,  who 
sues  for  the  use  of  Charlotte  Smith,  Administra- 
trix, &c. 

Appeal  from  Gallatin. 

Set-ofp. — A  separate  demand  cannot  be  set  off  against  a  joint  demand, 
nor  a  joint  debt  against  a  separate  debt. 

Demands  are  not  the  subject  matter  of  set-off,  unless  they  are  mutual  and 
between  all  the  parties  to  the  action." 

A  party  cannot  avail  himself  of  a  matter  as  a  set-off,  unless  it  is  a  subsist- 
ing cause  of  action  in  his  favor. 

This  cause  was  heard  before  Maeshall,  Judge,  at  July, 
term,  1854,  of  the  Gallatin  Circuit  Court. 

W.  Thomas,  for  Appellants. 

J.  Olney,  for  Appellee. 

Tkeat,  C.  J.  This  was  an  action  of  debt,  brought  in  the 
name  of  Barger,  to  the  use  of  Charlotte  Smith,  Administra- 
trix of  William  Smith,  against  Ryan  and  Thomas.  The  decla- 
ration was  upon  a  bond,  dated  the  19th  of  November,  1851,  exe- 
cuted by  Rjan  and  Thomas  to  Barger,  sheriff  of  Gallatin 
county,  Reciting  that  Ryan  had  sued  out  a  writ  of  [*29] 
re])levin  against  William  Smith,  to  recover  certain  per- 
sonal pro])erty,  and  conditioned  to  make  return  of  the  same, 
if  retui'n  thereof  should  be  awarded.  The  declaration  averred 
that  the  action  of  replevin  was  determined  against  Ryan,  and 
then  a  i-eturn  of  the  property  was  awarded. 

The  defendants  pleaded  non  est  factum,  and  7iul  tiel  record 
on  which  issues  of  fact  were  formed.  Ryan  filed  a  plea, 
alleging  in  substance,  that  in  October,  1847,  the  Bank  of  Illi- 
nois obtained  a  judgment  against  William  Smith  and  Henry 
Eddy  for  $79.53;  that  in  June,  1849,  the  same  Bank  obtained 
a  judgment  against  William  Smith  for  $70;  that  the  judgments 

"Compare  36  111.  49;  105  111.  470;  105  111.  638;  11  Bradw.  639;  14  Bradw. 
490. 
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remained  unsatisfied  and  in  full  force,  and  legally  belonged  to 
defendant  Rjan,  as  surviving  assignee  of  tlie  Bank  of  Illinois, 
by  virtue  of  an  assignment  made  in  conformity  to  the  provis- 
ions of  the  statute;  and  that  he  would  set  otf  so  much  of  the 
amount  due  on  the  judgments,  as  would  equal  the  damages 
sustained  by  the  breach  of  the  condition  of  the  bond.  The 
court  sustained  a  denuirrer  to  this  plea. 

The  defendants  then  tiled  a  notice  in  substance  as  follows : 
that  in  October,  1847,  the  Bank  of  Illinois  recovered  a  judg- 
ment against  William  Smith  and  Henry  Eddy  for  §79.53,  and 
that  Eddy  departed  this  life  before  the  cause  of  action  accrued 
in  this  case;  that  under  the  provisions  of  the  statute  and  by 
force  of  a  deed  of  assignment  by  the  Bank,  the  right  to  the 
judgment  was  vested  in  the  defendant  Ryan;  that  Ryan,  claim- 
ing to  be  the  owner  of  the  property  described  in  the  replevin 
bond,  by  virtue  of  a  purchase  at  a  sale  on  an  execution  issued 
upon  the  judgment,  replevied  the  same  out  of  the  possession 
of  Smith,  and  executed  the  bond,  with  defendant  Thomas  as 
security,  conditioned  for  a  return  of  the  property;  that  the 
judgment  remained  in  full  force  and  unsatisfied,  except  by  the 
sale  of  the  property  mentioned  in  the  bond,  and  which  sale 
was  repudiated  by  Smith;  and  that  defendants  would  upon 
the  trial  insist  on  the  right  of  Ryan  to  a  credit  for  the  value 
of  the  propertj'^  in  controversy  in  the  rej^levin  suit.  On  the 
trial  the  court  refused  to  admit  any  evidence  under  this  no- 
tice. The  issues  of  fact  were  found  in  favor  of  the  plaintift", 
and  judgment  was  entered  accordingly. 

The  plea  seeks  to  set  off  judgments  against  the  plaintiff,  and 
in  favor  of  but  one  of  the  defendants.  This  is  not  allowable. 
A  se]:arate  demand  cannot  be  set  off"  against  a  joint  demand  ; 
nor  can  a  joint  debt  be  set  off  against  a  separate  debt.  Demands 
are  not  the  subject  matter  of  set-off",  unless  they  are  mutual, 
and  between  all    the  parties   to   the  action.     If  authoj-ity  is 

needed  in  support  of  this  proposition,  it  may  be  found 
[*30]     in  the  *repeated    decisions  of  tliis  court.     In  Gregg  v. 

James^  Breese  107,  it  was  decided  that  a  defendant 
could  not  set  off  a  debt  due  him  by  one  of  two  plaintiff"s.  In 
JlincMey  v.  West,  4  Gilm.  136,  a  defendant  Avas  not  allowed 
to  set  off  a  demand  against  the  plaintiff  and  another  person 
not  a  i^arty  to  the  recoi-d.  In  Burgw'in  v.  Bahcock,  11  III. 
28,  the  defendants  were  not  permitted  to  set  off  a  debt  due 
from  the  ])laintift"8  to  one  of  them.  These  cases  are  conclusive 
against  the  riglitof  the  defendants  to  interpose  the  plea.  Tlie 
legal  title  to  the  judgments  is  in  Ryan,  in  whose  name  alone 
can  an  action  be  maintained  upon  them.  Thomas  is  not  a  party 
to  the  judgments,  and  therefore  cannot  sue  upon  them,  or  set 
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them  up  by  way  of  set-off.  A  party  cannot  avail  himself  of  a 
matter  as  a  set-off,  imless  it  is  a  subsisting  cause  of  action  in 
his  favor.  The  notice  set  up  substantially  the  same  defense 
as  the  plea,  and  the  .evidence  offered  under  it  was  consequent- 
ly properly  excluded. 


The  judgment  is  affirmed. 


JudgTTient  affirmed. 


James  Bowles  v.  Andrew  McAllen. 

Error  to  Gallatin. 

Petition  for  partition — Parties. — A  petition  for  partition  cannot  be 
sustained  by  a  party  who  has  no  interest  in  the  lands  sought  to  be  divided ; 
nor  by  notice  of  a  guardianship  of  an  infant  owner. 

A  petition  in  which  a  party  describes  himself  as  guardian  of  A.  B.,  &c., 
will  not  be  taken  as  filed  for  the  ward. 

This  cause  was  heard  at  October  term,  1853,  of  the  Gallatin 
Circuit  Court,  by  Marshall,  Judge. 

W.  Thomas,  for  Plaintiff"  in  Error. 

N.  L.  Freeman,  for  Defendant  in  Error. 

ScATES,  J.  James  A.  Reed,  an  infant  and  ward  of  Andrew 
McAllen,  being  entitled  to  a  i\art  of  the  lands  of  his  grand- 
father, John  Reed,  Andrew  McAllen  tiled  the  petition  in  this 
case  for  a  partition,  in  which  he  described  himself  "  guardian 
of  James  Alexander  Reed."  Such  steps  were  taken  as  ob- 
'tained  a  report  of  partition  from  commissioners,  but  before 
eontirmation  the  ward  died.  Thereupon  his  death  was 
suggested  and  *an  amended  petition  tiled,  in  which  [*31] 
his  heirs  were  ])laintiff's.  Another  suggestion  of  the 
intermarriage  of  Rebecca  Reed  (one  of  the  defendants),  with 
Jose])h  Bowles  was  made,  and  an  order  to  make  him  a  party. 
The  former  decree  and  report  of  commissioners  was  set  aside. 
No  service  was  had  upon  Bowles.  Upon  this  state  of  the 
case,  a  default  was  entered  against  all  the  defendants,  and  a 
decree  entered  that  ]  artition  be  made  of  the  real  estate. 

Joseph  Bowles  brings  the  cause  to  this  court  and  assigns 
errors. 

The  errors  are  well  assigned. 

Cited:  109  111.  549.    See  Starr  &  C.  lU.  Stat.  Ch.  106,  T[  1,  3,  p.  1720,  22. 

16 


31  MOUNT  YERNON. 

McDonald  v.  Brown. 

Andrew  McAllen  had  no  interest  in  these  lands,  and  could 
not  sustain  a  petition  for  partition  by  virtue  of  a  guardianship 
of  an  infant  owner.  It  may  be  that  he  intended  to  iile  a 
petition  for  James  A.  Reed,  the  ward ;  but  if  so,  he  has  mis- 
taken the  effect  of  the  terms  used.  The  same  question,  upon 
the  same  descrij)tion  of  the  plaintiff,  was  ]:)resen;ed  in  Jloare 
V.  Harris,  11  111.  25,  where  it  was  held  to  be  mere  description 
of  the  ]  erson,  and  did  not  ]^resent  the  ward  as  the  l  arty.  In 
tlie  same  case,  the  court  say  the  statute  has  not  authorized  the 
guardian  to  sue  in  his  own  name.  So  in  Bradhy  v.  A7fiide?i, 
10  Paige,  239.  This  was  not  a  suit  by  James  A.  Reed,  but 
by  A.  McAllen  himself.  The  death  of  the  infant,  therefore, 
did  not  authorize  the  substitution  of  his  heirs  as  parties.  Mc- 
Allen had  no  rights  in  the  lands,  as  t-liown  by  the  petition, 
and  cannot  sustain  a  suit  for  the  ]^artition. 

Keither  is  it  competent  to  change  the  party's  plaintiff  en- 
tirely, by  substituting  in  his  p^ace  others  who  have  rights. 

The  proceeding  was  wrong  in  its  commencement  lor  want 
of  a  pro],er  plaintiff,  and  we  see  no  mode  of  correcting  that 
error  but  by  dismissing  the  petition  without  j^rejndice,  as 
their  names  have  been  used,  and  let  a  new  suit  be  insti- 
tuted. It  is  to  be  remarked  that  the  decree  was  erroneous  as 
to  Joseiih  Bowles,  for  want  of  service.  The  exceptions  filed 
to  former  decrees  would  hot  dispense  with  service  in  a  new 
suit. 

He  and  Andrew  McAllien  are  both  proper  parties  noAv,  in 
respect  that  their  wives  have  interests  in  tlie  lands  to  be 
divided,  and  their  husbands  should  be  joined. 

Let  the  decree  be  reversed,  and  the  petition  dismissed  with- 
out prejudice. 

Petition  dismissed. 


['^32]     ^KroHARD  McDonald  v.  Thomas  Brown,  for 
the  use  of  Timothy  Kawlings  et  al. 

Ai^peal  from  Pulaski. 

An  action  will  lio  for  monoy  tortiously  taken  by  force,  even  where  it  has 
passed  out  of  the  hands  of  the  tort  feasor  before  action  brought. 

Tills  cause  was  tried  before  Parrish,  Judge,  at  the   May 
term,  1854:,  of  the  Pulaski  Circuit  Court. 

Cited:  46  III.  114,  156. 
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McDonald  v.  Brown. 
Jack  and  Simons,  for  Appellant.  ' 

R.  S,  Nelson,  for  Appellee. 

ScATES,  J.  This  is  an  action  for  money  had  and  received, 
upon  which  two  questions  arise.  First,  will  the  action  lie  for 
money  tortlously  taken  from  the  defendant  by  plaintiff  l)y 
force  ;  and  if  so,  whether  ])laintiff  is  liab'C,  Avhere  the  money 
had  passed  out  of  his  hands  into  those  of  another,  before  action 
brought? 

We  resolve  both  propositions  affirmatively. 

The  following  facts  present  the  two  questions  : 

Clemson's  trunk  was  stolen,  broken  open,  and  money  taken 
from  it,  though  it  is  not  shown  how  much.  Brown,  on  being 
arrested  on  a  warrant  from  McDonald,  as  a  justice  of  the 
peace,  and  showing  the  trunk,  and  confessing  that  he  had  six 
or  seven  dollars  of  the  lost  money,  was  taken  by  McDonald, 
Boren,  Coleman,  and  others,  into  an  upper  room  at  McDon- 
ald's house,  and  searched.  No  money  was  found,  but  Brown 
stated  to  them  that  his  money  was  in  his  coat  pocket,  in  the 
same  room,  as  I  understood  the  bill  of  exceptions.  There- 
u])on  McDonald  took  a  pocket-book  and  wallet  from  Brown's 
coat  pocket,  out  of  which  he  took  1107.00,  or  thereabouts, 
carried  it  down  stairs,  and  laid  it  on  the  table,  in  tlie  room 
where  the  trial  or  examination  took  place  under  the  warrant. 

During  the  trial,  or  immediately  afterwards,  Boren  took  up 
the  money,  saying  he  would  keep  it  until  Clemson  came  home, 
to  see  if  it  was  his  money.  Boren  still  holds  the  money. 
Before  this  suit.  Brown  drew  an  order-upon  McDonald  for  the 
money,  under  which  it  was  demanded.  He  refused  to  pay  it, 
alleging  that  he  would  hold  it  until  Clemson's  return  ;  and 
also  that  he  had  not  the  money,  but  that  Boren  had  it. 

The  general  rule  is  well  settled,  that  where  goods  are  tor- 
tiously  taken,  and  afterwards  sold  and  converted  into  money, 
the  owner  may  waive  the  tort,  and  recover  the  money 
in  an  *action  of  assumpsit,  for  money  had  and  received.  [*33] 
2  Greenleaf's  Ev.,  Sec  117;  G'Conly^.  President  and 
Selectmen  of  the  Town  of  Natches^  1  Smedes  and  Marshall, 
46 ;  Morrison  et  al.  v.  Rogers,  2  Scam.  318 ;  1  Chit.  PI.  100-1, 
107,  and  note  4;  Jones  v.  Hoar,  5  Pick.  290;  Lightly  v. 
Clanston,  1  Tenn.  112 ;  Cummings  and  Wife  v.  Noyes,  10 
Mass.  435. 

The  only  difference  perceivable  between  the  case  at  bar  and 
those  referred  to,  and  many  others  recognizing  this  rule,  is  that 
these  goods  were  tortiously  taken  and  converted  into  moneys 
for  which  money,  ho  a  ever,  the  assumpsit  was  sustained.     The 
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authorities  agree  that  assumpsit  will  not  lie,  unless  there  be  a 
conversion  into  money;  and  by  such  form  of  ;  ction  the  ]  laint- 
iff  does  not  recover  the  value  of  the  goods,  but  only  what  they 
produced  upon  the  sale. 

I  am  not  able  to  make  a  distinction  between  a  sum  of  money 
thus  produced  by  a  conversion  of  goods  tortiously  taken,  ard  a 
6  m  of  money  tortiously  taken.  Every  reason  of  the  rule  w  11 
apply,  as  well  as  ai;  logy.  The  money  may  strictly  le  con- 
sidered as  received  to  and  for  the  use  of  the  owner,  and  he 
waives  only  the  damages  he  might  be  entitled  to,  as  smart 
money  for  the  tort.  It  is  money  that  is  always  recovered,  not 
property.  The  reason  s  not  applicable  to  a  tortious  taking  of 
money,  which  has  a  fixed  standard  value  in  law,  as  to  the 
amount  to  be  recovered;  that  would  apply  to  propeity  before 
sale  and  conversion  into  money.  For  in  the  latter,  until  con- 
version, there  is  no  act  to  be  adopted  as  in  contract,  except  the 
trespass  or  tortious  taking.  Should  he  be  allowed  to  waive 
this  alone,  it  would,  in  strictness,  simply  convert  the  tort 
feasor  into  a  lawful  bailee,  and  his  right  would  be  to  recover 
the  property  from  him  as  such,  and  not  its  value,  unless  it  be  as 
in  this  case,  already  in  money,  in  which  assumpsit  is  as  proper 
an  action  as  trover  or  replevin  would  be  for  goods. 

I  have  only  to  remark  in  relation  to  the  second  question, 
that  McDonald  cannot  be  allowed  to  transfer  or  discharge  his 
liability  either  as  a  tort  feasor  or  as  in  contract,  by  delivery 
of  the  property  or  money  to  another;  not  even  if  plaintiff  liad 
also  the  right  to  follow  the  money  or  property,  and  charge  the 
receiver  in  trespass  or  assumpsit. 

It  might  show  a  right  of  election  to  pursue  either  or  both 
separately,  but  not  a  discharge  from  liability. 

Judgment  affirmed. 


[*34]       *JoB  Smith  v.  William  Douglass. 

Error  to  Gallatin. 

Arbitration — ^Parot>  KunMissioN  akd"  award— When  valid. — As  a 
general  rule,  a  parol  submission  to  arbitration  is  valid;  and  so  is  a  parol 
award  as  to  the  matters  submitted." 

In  all  other  cases  than  where  a  writing  is  required  to  pass  the  title  to  the 
thint;  in  contest,  a  verbal  submission  and  award  will  conclude  the  parties.' 

Cited:     16  111.  102;  lb  III.  92;  3  Bradw.  515. 

"Koon  r.  Hollingsworth,   97  111.    52;  Phelps  v.  Dolan,  75  111.  90;  Ingra- 
ham  r.  Whitmore,  75  111.  24. 
See  Starr  &  C.  111.  Stat.  p.  300  et  seq.,  notes. 
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Same — Award — How  enforced. — A  verbal  submission  to  arbitratore 
cannot  be  made  a  rule  of  court,  nor  can  judgment  be  entered  on  the  award. 
But  the  award  may  be  enforced  by  action,  or  set  up  by  way  of  defense. 
Chapter  VII   of  the  Revised  Statutes  has  no  application  to  thisV.hiss  of  cases. 

Same — Error  op  judgment  by  arbitration. — A  mere  error  of  judg- 
ment by  the  arbitrators,  as  to  the  law  or  the  facts,  will  not  vitiate  their 
award. 

This  cause  was  heard  before  Marshall,  Judge,  at  July  term' 
1853,  of  the  Gallatin  Circuit  Court. 

Casey  and  Montgomekt,  for  Plaintiff  in  Error, 

M.  Baetley,  for  Defendant  in  Error. 

Treat,  C.  J.  Douglass  sued  Smith  before  a  justice  of  the 
peace,  in  February,  1853.  He  recovered  judgment  for  |5,  and 
Smith  appealed  to  the  circuit  court.  The  cause  was  heard  by 
the  ciicuit  judge  on  the  following  evidence :  the  plaintiff  proved 
by  Tally  that  he  sold  Smith  a  quantity  of  corn  for  $5,  but  re- 
fused to  let  him  take  it  away  until  payment  was  secured. 
Smith  then  asked  Douglass  to  go  security  for  him,  and  he 
agreed  to  do  so.  In  May,  1852,  Douglass  paid  witness  for  the 
corn ;  and  in  July  following,  witness  heard  Smith  promise  to 
pay  Douglass  the  amount  thus  advanced.  The  defendant  then 
proved  by  the  justice,  that  shortly  befoie  this  suit  w  as  com- 
menced, the  plaintiff  and  defendant  requested  him  and  Kirk- 
ham  to  arbitrate  the  matter  in  reference  to  the  $5  paid  to  Tally ; 
they  j^gi-eed  that  each  should  make  his  statement  of  the  trans- 
action, and  that  the  decision  of  the  arbitrators  should  be  iinal 
and  conclusive.  They  then  made  their  respective  statements, 
and  the  witness  and  Kirkham  decided  that  the  defendant  was 
not  liable  for  the  amount  paid  by  the  plaintiff  to  Tally,  and 
made  known  their  decision  to  the  parties ;  the  plaintiff  was 
not  satisfied  with  the  award,  and  brought  this  suit  before  the 
witness;  it  was  decided  in  his  favor  because  no  evidence  was 
introduced  of  the  arbitration.  Another  witness  gave  the  same 
testimony  respecting:  the  arbitration.  On  this  evidence  the 
court  affirmed  the  judgment  of  the  justice. 

As  a  general  rule,  a  parol  submission  to  arbitration  is 
valid.  *And  such  is  the  effect  of  a  parol  award  as  to  [*35] 
the  matters  submitted.  It  miy  be  that  a  submission  and 
award  should  be  in  writing,  where  a  writing  is  required  to 
pass  the  title  to  the  thing  in  contest ;  but  in  all  other  cases,  a 
verbal  submission  and  award  will  effectually  conclude  the  par- 
ties. Such  a  submission,  however,  cannot  be  made  a  rule  of 
court,  nor  can  judgment  be  entered  on  the  awai-d.    But  the 
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award  may  be  enforced  by  action,  or  set  up  by  way  of  defense- 
With  these  exceptions,  tlie  legal  effect  of  a  parol  submission 
and  award  is  the  same  as  those  in  writing.  Wells  v.  Lain,  15 
Wendell,  99;  Evans  v.  McKinsey,  6  Littell,  262;  Jessiman  v. 
H.  (&  F.  Iron  Manufactory^  1  New  Hamp.  68;  Titus  v. 
Scantling,  4  Blackford,  89;  Mcvrtin  v.  Chapman,  1  Alabama, 
278;  McMullen  v.  Mayo,  8  Smedes  &  Marshall,  298;  Winne 
V.  Llderhiyi,  1  Chandler,  219.  Chapter  Yll  of  the  Ee- 
vised  Statutes  has  no  application  to  this  class  of  cases.  It 
relates  solely  to  cases  in  which  the  award  is  to  be  made  the 
judgment  of  a  court.  It  does  not  abridge  the  common  law 
right  of  parties  to  adjust  their  differences  by  arbitration. 

In  this  case  the  parties  voluntarily  submitted  the  matter  in 
difference  between  them  to  arbitration,  and  the  same  was  fully 
heard  and  determined  by  the  arbitrators.  The  award  was  a 
full  and  final  adjustment  of  the  controversy.  It  has  all  the 
force  of  an  adjudication,  and  effectually  concludes  the  parties 
from  again  litigating  the  same  subject-matter.  There  is  noth- 
ing in  the  evidence  to  impeach  the  award.  ISTeither  fraud  or 
misconduct  in  the  arbitrators  is  alleged.  A  mere  error  of 
judgment  on  their  part  as  to  the  law  or  the  facts  of  the  case 
will  not  vitiate  their  award.     Merritt  v.  Merritt,  11  111.  565. 

The  judgment  will  be  reversed. 

Judgment  reversed. 


Alexander  L.  Byers  et  al.  v.  The  Town  of  Olney. 

Error  to  Richland. 

Incorpohated  town — Power  op. — A  town  incorporated  under  the  gen- 
eral law,  may  provide  bj'  ordinance  against  dispo'^ing  of  any  Tinous,  spirit- 
uous liquors,  &c.  in  a  less  quantity  than  one  barrel,  without  first  taking  out  a 
license;  and  such  an  ordinance  is  not  repugnant  to  the  general  law  prohibit- 
ing a  sale  without  license,  in  a  quantity  less  than  one  quart. 

[*36]        *This  cause  was  heard  before  Harlan,  Judge,  at  Sep 
temt^er  term,  1853,  of  the  Eichland  Circuit  Court. 

•C  H.  Constable,  for  Plaintiff  in  Error. 

A.  KiTCHELL,  for  Defendant  in  Error. 

Scates,  J.     The  town  of  Olney,  being  incorporated  under 
Cited:  36  111.  303;  51  111.  280;  92  lU.  574.  " 
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the  general  law,  on  the  12th  March,  1853,  provided  by  ordi- 
nance that  no  person  shall  sell,  barter,  or  disjiose  of  any  vinous, 
spirituous  or  mixed  liquors,  in  a  less  quantity  than  one  barrel, 
without  first  taking  out  a  license  to  keep  a  grocei-y — except 
for  medical,  chemical,  culinary  and  sacramental  pui'poses,  by 
druggists. 

The  plaintiffs  were  fined  flO  for  a  violation  of  this  ordi- 
nance. The  only  question  submitted  for  our  decision  is  as  to 
its  legality. 

A  very  analogous  question  was  jtresented  in  four  jwevious 
cases  in  this  court,  in  each  of  which  the  powers  of  town  and 
city  cor);orations  have  been  sustained  in  local  legislation  with- 
in the  charter  powers  conferred. 

The  first  case  is  that  of  Jving  et  al.  v.  Jacksonville,  2  Scam. 
305,  where  a  similar  ordinance  was  sustained. 

In  Bryan  v.  Bates.,  15  111.  87,  the  power  of  creating  mis- 
demeanors and  providing  for  arrests  is  sustained  ;  and  so  again 
in  Maine  v.  McCarthy  et  aZ.,  15  111.  441. 

In  Goddard  v.  Trustees  of  Jadisonville,  15  111.  588,  this 
question,  in  a  broader  sense,  was  presented,  and  the  power  to 
declare  the  sale  a  nuisance  was  sustained  by  this  court.  The 
powers  conferred  upon  Jacksonville  are  no  greater  in  respect 
to  this  question  than  those  of  the  general  law  under  which 
this  ordinance  was  passed. 

The  court  in  Woodward  v.  Turnlndl,  3  Scam.  1,  went  even 
further  than  any  of  the  former  cases  ;  it  was  there  held  that 
the  act  of  1831,  empowering  incorporated  towns  to  ''  provide 
for  licensing  public  shows,"  repealed  by  implication  the  gen- 
eral law  of  1829,  on  the  same  subject,  within  the  corporate 
limits.  An  application  of  this  last  principle  to  this  subject 
w.ould  effect  a  suspension  of  the  general  law  within  the  cor- 
porate limits,  b}'^  the  passage  of  an  ordinance.  But  we  see  no 
repugnance  between  the  general  law  and  the  ordinance  in  this 
case.  The  general  law  prohibits  a  sale  wilhout  license,  in  a 
less  quantity  than  one  quart.  The  ordinance  only  extends  the 
quantity  to  a  barrel,  and  doe^  not  require  a  license  to  be  pro- 
cured from  the  corporation.  The  subject  matter  of  sale  -with- 
out license  has  been  in  part  only  regulated,  by  forbidding  sales 
in  small  quantities,  and  has  left  the  larger  sales  without 
regulation  by  law.  The  ordinance  *comes  in  to  regu-  [*37] 
late  sales  in  larger  quantities.  I  cannot  see  the  repug- 
nance to  any  law  of  the  State,  and  believe  the  subject  to  be 
within  the  corporate  powers,  for  regulation. 

Judgment  affirmed. 

Tkeat,  C.  J.,  dissented. 
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John  Roach  et  al.  v.  Lewis  L.  Perry,   Executor  of 

Jacob  Roach. 

Error  to  Randolph. 

Partnership — Interests  op  partners  presumed  eqttaTj. — ^Where  a 
partnership  exists,  and  the  interests  of  the  respective  partners  are  not 
proved,  the  law  presumes  that  their  interests  are  equal." 

Charge  for  services  of  partner. — A  partner  cannot  charge  his  co- 
partner for  his  labor,  care  and  diligence  in  the  partnership  business,  unless 
there  is  a  special  agreement  to  that  effect.'' 

This  cause  was  heard  before  Underwood,  Judge,  at  May 
term,  1853,  of  the  Randolph  Circuit  Court. 

G.  KoEENER  and  JR.  S.  Nelson,  for  Plaintiffs  in  Error. 

N.  L.  Freeman,  for  Defendant  in  Error. 

Caton,  J.  Several  questions  were  raised  and  discussed  on 
the  argument  of  this  suit,  only  a  part  of  which  it  will  be  neces- 
sary to  examine,  as  some  of  them,  such  as  the  exceptions  to 
the  master's  report,  do  not  arise  upon  the  record,  and  others 
are  questions  of  practice  too  well  settled  to  require  examina- 
tion here. 

The  first  to  be  considered  is  a  question  of  fact,  as  to  whether 
a  partnership  was  proved,   and   indeed  this  is  the  principal 

Cited:  15  Bradw.  528;  16  Bradw.  448. 

»See  Ligare  r.  Peacock,  109  III.  94. 

''  "  A  partner  is  not  entitled  to  charge  the  firm  for  his  services  in  the  part- 
nership business  unless  there  is  a  special  agreement  to  that  effect,  or  unless 
such  an  agreement  can  be  implied  from  the  course  of  dealing  among  the  part- 
ners, or  from  the  nature  of  the  service  performed."  2  E well's  Lindley  on 
Part-.  774  note. 

See  Farr  v.  Johnson,  25  111.  528;  53  111.  292;  Drew  v.  Person,  22  Wis.  651; 
Boardman  v.  Close,  44  la.  428;  Heath  v.  Waters,  40  Mich.  457;  Bennett  r. 
Russell,  34  Mo.  524;  Farrer  r.  Farrer,  29  Gratt.  134  ;  Dunlap  v.  Watson, 
124  Mass.  305;  VanDuzer  v.  McMillan,  37  Ga.  299;  Gage  v.  Parmelee,  87 
111.  329. 

The  rule  holds  true  even  where  the  services  rendered  by  the  partners  are 
very  unequal.  Robinsun  v.  Anderson,  20  Beav.  98.  Otherwise  where  one 
partner  willfully  neglects  his  business  contrary  to  his  duty.  Denver  v.  Roane, 
99  U.  S.  355;  Airey  v.  Borham,  29  Beav.  620. 

As  to  whether  a  partner  is  entitled  to  remuneration  for  services  in  closing 
up  business  after  dissolution,  the  authorities  are  conflicting.  See  2  Ewell's 
Lindley  on  Part.  775,  notes. 

A  partner  appointed  special  agent  of  a  firm  for  a  special  purpose  ha.s  been 
held  entitled  to  pay.  Bradford  v.  Kimberly,  3  Johns.  Ch.  431;  Phillip  v. 
Turner,  2  Dev.  &  Bat.  Eq.  123 
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question  in  the  case.  We  agree  with  the  circuit  coui-t  that 
the  proof  does  satisfactorily  establish  a  partnership.  It  is 
shown  that  the  intestate  and  the  defendants  below,  owned  tlie 
farm  in  common,  and  whether  their  interests  in  tlie  farm  were 
equal  or  not,  is  quite  immaterial  to  the  j^resent  inquiry.  The 
defendants  resided  upon  and  worked  the  farm  most  of  the 
time,  and  so  far  as  appears,  generally  at  least  disposed  of  the 
surplus  produce.  The  intestate  resided  in  town,  where  he  was 
engaged  in  other  business.  He  was  in  the  constant  habit  of 
purchasing  stock  for  the  farm,  implements  of  husbandry,  which 
were  used  thereon,  and  paying  mechanics'  bills,  &c.  A  brick 
house  was  built  upon  the  farm,  for  the  material  and 
work  of  which,  the  intestate  paid  principally  *if  not  [*38J 
entirely,  so  far  as  payments  are  proved  to  have 
been  made ;  and  Paschall,  one  of  the  witnesses,  says,  "  I 
understood  from  all  the  Roaches  that  they  worked  the 
farm  in  common,  and  in  partnership."  When  the  com- 
plainant sued  the  defendants,  at  law,  for  the  advances  made 
by  the  intestate,  they  set  up  and  proved  in  defense,  that 
they  were  in  iiartnership  in  the  conduct  and  management  of 
the  farm,  whereupon  the  plaintiff  in  that  action  took  a  non- 
suit, and  filed  this  bill  for  an  account,  as  among  partners.  To 
rebut  all  this  proof  of  the  existence  of  the  partnership,  there 
is  absolutely  nothing,  and  we  can  not  hesitate  a  moment  in 
coming  to  the  conclusion  that  a  partnership  did  exist. 

The  proof  is  silent  as  to  the  extent  of  the  interests  of  the 
several  partners  in  the  concern,  so  that  is  left  to  be  determined 
by  legal  inference.  Wliere  tlie  proof  shows  a  partnership,  but 
does  not  show  the  respective  interests  of  tlie  several  members 
of  the  firm,  the  law  will  presume  that  they  were  equal  part- 
ners, so  that  in  this  case  we  must  conclude  that  each  of  the 
three  partners  had  one- third  interest  in  this  enterprise.  It 
was  properly  determined  that  neither  of  tlie  partners  \vas  en- 
titled to  charge  the  others,  or  the  concern,  for  his  labor,  care 
and  diligence,  in  attending  to  the  pt.rtnershii)  business,  there 
being  no  proof  of  any  special  agreement  among  the  partners, 
entitling  either  party  to  such  compensation,  Lewis  v.  Moffei., 
11  111.  392. 

A  reference  was  made  to  the  master  to  state  an  account 
among  the  partners,  upon  the  principle  that  they  were  equally 
interested.  From  the  report  of  the  master  it  is  manifest  that 
he  made  a  mistake  in  his  mode  of  computation,  against  the 
estate  of  the  intestate,  by  which  the  amount  due  the  com- 
plainant for  advances  over  and  above  his  share,  as  an  equal 
partner  with  the  others,  was  very  considerably  reduced.  But 
of  that  he  cannot  now  complain.     It  is  enough  for  tlie  present 
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purpose,  that  it  is  very  clear,  from  the   master's  report,  that 
the  report  does  not  charge  the  defendant  with  any  too  nnich. 
The  decree  of  the  ch-cuit  court  is  affii-med. 

Decree  affi,rmed. 


Alexander  Norton  v.  George  D.  Gordon. 

Appeal  from  Alexander. 

Action  fok  slander — Pleading  and  proof. — In  actions  for  slander, 
the  alle^tions  and  proofs  must  agree.  The  words  laid  in  the  declaration, 
or  so  many  of  them  as  will  establish  the  cause  of  action,  must  be  proved. 

It  is  not  enough  to  prove  the  speaking  of  equivalent  words,  or  different 
words  of  the  same  import.* 

[*39]         *This  cause  was  heard  before  Denning,  Judge,  and  a 
jury,  at   May   term,  1852,  of   the  Alexander  Circuit 
Court.     Yerdict  and  judgment  for  plaintiff  below,  two  thou- 
,sand  dollars. 

K.  S.  Nelson  and  J.  Allen,  for  Appellant, 

J.  Dougherty,  C.  G.  Slmms  and  F.  Rawlings,  for  Appellee. 

Treat,  C.  J.  This  was  an  action  on  the  case  for  slander, 
brought  by  Gordon  against  Norton.  The  words  laid  in  the 
declaration  amounted  to  the  charge  of  ]ierjury.  It  was  a 
question  on  the  trial,  whether  the  words  were  proved  as  laid. 
The  court  refused  to  give  this  instruction,  asked  by  the  de- 
fendant :  "  Though  the  words  proved  are  equivalent  to  the 
words  charged  in  the  declaration,  yet  not  being  the  same  in 
substance,  and  though  the  same  idea  is  conveyed  in  the  words 
charged  and  those  proved,  yet  if  they  contain  substantially 
the  same  charge  but  in  different  phraseology,  the  plaintiff  is 
not  entitled  to  recover."  The  verdict  and  judgment  were  for 
the  plaintiff. 

The  instructions  should  have  been  given.  It  asserted  a 
])lain  principle  of  law,  strictly  applicable  to  the  case;  and  the 
i-efusal  to  give  it  may  have  seriously  prejudiced  the  defend- 

Cited:  29  III.  458;  40  111.  479. 

"Sanford  v.  Gaddis,  15  III.  228;  Wilborn  v.  Odell,  29  111.  456.  Proving 
the  words  substantially  as  laid  will  authorize  a  recovery:  McKee  v.  Ingalls, 
4  Scam.  30;  Crotty  v.  Morrisey.  40  111.  477;  Baker  v.  Young.  44  111.  42; 
Flagg  r.  Roberts,  67  111.  485;  Thomas  »-.  Fischer,  71  111.  676;  Wallace  v. 
Dixon,  82  111.  202;  McGregor  v.  Eakin,  3  Bradw.  340. 
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ant.  In  this  kind  of  action,  the  allegations  and  proof  mnst 
agree.  The  plaintiff  must  prove  the  speaking  of  the  woi-ds 
laid  in  the  declaration,  or  so  many  of  them  as  will  establish 
his  cause  of  action.  It  is  not  enough  to  prove  the  speaking 
of  equivalent  words.  Proof  of  the  speaking  of  different 
words,  though  of  the  same  imjiort  as  those  alleged,  is  not  suf- 
ficient to  sustain  the  action.  This  question  was  fully  consid- 
ered in  Satiford  v.  Gaddis,  15  111.  228,  and  need  not  be  dis- 
cussed in  this  case. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reoersed. 


Miles  Flinn  v.  Lucy  Barlow. 

Error  to  Crawford. 

Practice — "Verdict. — It  is  proper  when  a  jury  has  found  an  informal 
and  insufficient  verdict,  to  send  them  out  under  instructions  to  find  formally 
and  fully;  so  as  to  determine  the  rights  of  the  parties.* 

Practice — Trespass — Service  on  one  of  four  defendants — 
Non-suit. — *Where  four  are  sued  in  trespass,  and  service  is  had  upon    [*40| 
one,  he  may  plead  and  proceed  to  trial;  and  the  plaintiff  may  at  any 
time,  either  before  or  after  judgment,  enter  a  non-suit  as  to  the  others. '' 

Practice — Appeai,  by  one  of  four  defendants. — Wliere  one  ap- 
pealed Irom  a  judgment  of  a  justice  of  the  peace,  rendered  against  him  and 
three  others,  for  trespass  to  personal  property,  summons  not  having  issued 
to  the  three  from  the  circuit  court,  and  a  voile  j^rosequi  being  entered  as  to 
these;  Held,  that  the  twenty-ninth  section  of  the  "Practice  Act"  had  no 
application  to  parties  not  before  the  court;  and  that  as  to  the  defendant 
served,  a  non-suit  could  not  be  entered  after  the  jury  retired. 

This  cause  was  tried  at  September Herm,  1852,  of  Crawford 
Circuit  Court,  before  Henlan,  Judge,  and  a  jury. 

O.  H.  Constable,  for  Plaintiff  in  Error. 

A.  KiTCHELL,  for  Defendant  in  Error. 

ScATES,  J.  By  the  statute,  (Rev.  Stat.  324,  Sec.  63,)  one  of 
several  plaintiffs  or  defendants  may  appeal  from  judgments  of 

Cited:  89  111.  568.  ^ 

*  Court  may  permit  jury  to  put  verdict  in  proper  form  before  they  are  dis- 
charged; Cook  V.  Scott,  1  Gilni.  33.3;  Caswell  v.  Cooper,  18  111.  352;  Parme- 
lee  V.  Smith,  21  III.  622;  O-^good  v.  McConnell,  33  111.  75;  Chittenden  r. 
Evans,  48  III:  52;  O'Brien  v.  Palmer,  49  111.  72;  H.  Ins.  Co.  v.  Vanduzor, 
49  111.  489;  Boynton  v.  Phelps,  52  III.  210;  Bissell  r.  Ryan,  23  III.  572. 

^St.  L.,  A.  &  T.  H.  R.  R.  Co.  v.  South,  43  III.  176;  Starr  &  C.  III.  Stat.  p. 
1787,  Ch.  110,  T[  24. 
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justices  of  the  peace  to  the  circuit  court.  Whereupon  super- 
sedeas shall  stay  all  further  proceedings' upon  the  judgments. 
By  Section  64,  the  other  parties  may  be  brought  into  the 
circuit  court  by  summons  and  service  at  the  first  term;  and  if 
not  found,  the  cause  shall  be  tried  at  the  second  term;  and  by 
Section  68,  the  "  rights  of  the  parties  shall  be  the  same  as  in 
original  actions." 

Flinn  alone  appealed  from  a  judgment  of  a  justice,  ren- 
dered against  him  and  three  others,  in  an  action  of  trespass 
to  personal  property.  No  summons  ever  issued  to  the  others 
from  the  circuit  court.  At  the  second  term  a  jury  was  em- 
paneled, and  retired  under  instructions  to  write  and  seal  up 
their  vei"dict,  and  separate,  and  meet  the  court  the  next  morn- 
ing. They  found  a  verdict  "  in  favor  of  the  plaintitf,"  which 
upon  being  opened  and  read  in  court,  was  deemed  informal 
and  insufficient,  and  the  jury  were  again  sent  out  under  instruc- 
tions to  find  formally  and  fully  against  the  objections  of  Flinn. 
We  think  the  circuit  court  acted  properly  in  sending  them 
out  again  to  complete  such  a  finding  and  verdict  as  would  de- 
termine the  rights  of  the  parties.  They  returned  an  amended 
verdict,  "We  the  jury,  find  the  defendant  guilty,  and  assess 
the  plaintiff's  damages  at  two  dollars." 

Hereupon  Flinn  moved  in  arrest  of  judgment,  because  the 
court  had  no  jurisdiction  of  the  cause;  and  because  the  other 
defendants  had  not  been  brought  into  court.  The  court,  upon 
cross  motion  of  Barlow,  allowed  her  to  enter  a  nolle  prosequi 
as  to  the  other  defendants,    overruled  the  motion  iu  arrest, 

and  rendered  judgment  upon  the  verdict. 
[*41]         *This  is  assigned    for  error  upon  the  29th  Section 
of  the  Practice  Act,  (Rev.  Stat.  p.  417,)  which  provides 
that  plaintiff  shall  be  debarred  from  suffering  a  non-suit,  unless 
he  do  so  before  the  jury  retire  from  the  bar. 

There  is  evidently  a  misapplication  of  the  meaning  of  the 
statute.  It  can  have  no  appilication  to  parties  not  before  the 
court  for  trial.  Had  a  summons  issued,  and  been  served  or 
without  service  upon  the  lapse  of  a  term,  the  court  could  have 
proceeded  to  hear  the  whole  cause,  as  to  all  the  parties,  ac- 
cording to  the  statute.  But  without  snch  actual  or  construct- 
ive service,  the  plaintiff  alone  was  before  the  court  on  trial, 
and  as  to  him  the  defendant  could  not  enter  a  non-suit  after  the 
jury  retired. 

But  the  cause  stood  in  court  as  an  original  suit ;  and  as  such, 
we  think  it  would  not  be  questioned,  that  where  four  are  sued 
in  trespass,  and  service  upon  one,  he  may  plead  and  proceed  to 
trial ;  and  that  plaintiff  may  at  any  time,  either  before  or  af- 
ter judgment    against  him,  enter  a  non-suit  as  to  the  others. 
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But  whether  the  analogy  holds  further,  and  defendant  can  go 
on  and  summon  the  others  afterwards,  we  give  no  o|)inion.  It 
may  with  great  plausibility  be  contended,  that  proceeding  to 
trial  without  attempting  to  summon  the  others,  is  itself  virtu- 
ally a  non  suit. 

J'ud(jinent  affirmed. 


Nathan  Dyke  et  al.  v.  James   McVey. 

Error  to  Richland. 

Issue  of  land  wakkant — Sale  prior  to  issue  op  patent. — A  party 
to  whom  a  warrant  for  land  has  issued  under  the  "  Act  grantintj  bounty  land 
to  certain  oiRcers  and  soldiers  who  have  been  engaged  in  the  military  service 
of  the  United  States,"  approved  the  28th  of  September,  I860,  may  bargain 
or  convey  the  same  before  the  patent  has  issued. 

This  cause  was  heard  beford  Harlan,  Judge,  at  the  May 
special  term  of  the  Richland  Circuit  Court,  1854. 

A.  KiTCHELL,  for  Plaintiffs  in  Error. 

0.  H.  Constable,  for  Defendant  in  Error. 

Treat,  C.  J.  The  "Act  granting  bounty  land  to  certain 
officers  and  soldiers,  who  have  been  engaged  in  the 
military  service  *of  the  United  States,"  aj^proved  the  [*42] 
28th  of  September,  1850,  declares,  that  a  party  entitled 
to  the  benefit  of  its  provisions  "  shall  receive  a  certificate,  or 
warrant  from  the  Department  of  the  Interior,  for  the  quantity  of 
land  to  which  he  may  be  entitled,  and  which  may  be  located  by 
the  warrantee  or  his  heirs  at  law,  at  any  land  office  of  the 
United  States,  in  one  body,  and  in  conformity  to  the  legal  sub- 
divisions of  the  public  lands,  upon  any  of  the  public  lands  in 
such  district  subject  to  private  entry.  It  further  declares, 
"  that  all  sales,  mortgages,  letters  of  attorney,  or  other  instru- 
ments of  writing,  going  to  affect  the  title  or  claim  to  any  war- 
rant or  certificate  issued  or  to  be  issued,  or  any  land  granted, 
or  to  be  granted,  under  the  provisions  of  this  act,  made  or  exe- 
cuted prior  to  the  issue,  shall  be  null  and  void  to  all  intents 
and  purposes  whatsoever;  nor  shall  such  certificate  or  warrant, 
or  the  land  obtained  thereby,  be  in  anywise  affected  by,  or 
charged  with,  or  subject  to,  the  payment  of  any  debt   or  claim 

Cited:  17  IU.  313. 
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incurred  by  such  officer  or  soldier,  prior  to  the  issuing  of  the 
patent." 

A  warrant  for  eighty  acres  of  land  was  issued  in  favor  of 
Nathan  Dyke,  under  the  provisions  of  this  act,  and  on  the  ISth 
day  of  September,  1851,  he  located  the  same  on  a  tract  of  land 
situated  in  the  Palestine  land  district,  surrendering  the  war- 
i-ant  to  the  land  officers,  and  receiving  from  them  a  certificate 
of  entry.  On  the  20th  of  December,  1851  he  executed  a  bond 
to  James  McVey,  conditioned  for  the  conveyance  of  forty 
acres  of  the  land,  on  the  payment  of  $50  within  live  years,  and 
the  bond  was  executed  the  same  day.  He  departed  this  life  on 
the  3rd  oi  January,  1852,  leaving  Jane  Dyke,  his  widow,  and 
N.  Y.  Dyke,  his  son,  his  only  heirs  at  law.  The  latter  became 
administrator  of  his  estate.  The  widow  and  son  conveyed  to 
Thomas  Nettleton  twenty  acres  of  the  Umd  embraced  in  the 
bond  to  Mc Yey.  A  patent  for  the  eighty  acres  of  land  was 
issued  in  the  name  of  Nathan  Dyke,  on  the  1st  of  April,  1853. 
On  the  8th  of  September,  1853,  Mc  Yey  filed  a  bill  in  chancery 
against  Jane  Dyke,  N.  Y.  Dyke  and  Nettleton,  praying  for 
a  conveyance  of  the  forty  acres  of  land.  He  previously  ten- 
dered $50  to  N.  Y.  Dyke,  in  payment  of  the  land ;  and  he 
brought  the  same  into  court.  N.  Y.  Dyke,  by  his  answer,  in- 
sisted that  the  sale  of  the  land  to  McYey  was  absolutely  void, 
under  the  {Provisions  of  the  act  of  Congress,  and  Nettleton  in- 
sisted that  he  purchased  the  twenty  acres  in  good  faith,  and 
without  any  notice  of  the  prior  sale  to  McYey.  On  tliis  state 
of  case  the  court  recjuired  the  defendants  to  convey  the  forty 
acres  of  land  to  the  complainant. 

It  is  manifest,  from  a  bare  inspection  of  the  act  of  Congress, 
that  it  does  not  invalidate  the  ccmtract  between  Dyke  and  Mc- 
Yey. The  act  embraces  two  kinds  of  cases.  It  avoids 
[*43]  all  *c(mtracts  respecting  a  warrant  or  the  land  upon 
which  it  may  be  located,  made  anterior  to  the  issuing  of 
the  warrant.  The  wai'rant  is  issued  directly  to  the  party  en- 
titled to  the  benefits  of  the  act,  without  any  reference  to  his 
])rior  contracts  with  other  persons.  His  legal  rights  are  not 
in  the  least  affected  by  any  previous  sale  or  transfer.  The  act 
makes  void  all  such  contracts.  The  contract  in  question  is  not 
obnoxious  to  this  provision.  It  was  made  after  the  issuing  and 
location  of  the  warrant.  The  land  was  then  as  much  the  prop- 
erty of  Dyke  and  as  much  the  subject  matter  of  disposition  by 
him,  as  if  he  had  acquired  it  by  ordinary  entry.  He  had  siir- 
I'endered  the  warrant  and  accej)ted  the  land  in  satisfaction. 
The  United  States  had  alienated  the  land  and  received  the 
warrant  in  full  payment.  A  patent  had  only  to  issue  to  invest 
Dyke  with  the  complete  legal  title.     The  act  provides  that  the 
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land  on  which  a  warrant  is  located  shall  not  be  subject  to  the 
payment  of  debts  contracted  by  the  warrantee  before  tlie 
patent  issues.  This  provision  is  evidently  intended  for  his 
benelit,  and  may  be  waived  by  him.  It  forbids  a  forced  sa'e 
of  the  property  on  account  of  any  liability  incurred  by  him  be- 
fore the  emanation  of  the  patent;  and  in  case  of  his  death, 
prior  to  the  issuing  of  the  patent,  it  may  be  that  the  land 
would  pass  to  his  legal  representatives  discharged  from  the 
payment  of  his  debts.  But  this  provision  does  not  restrain 
him  from  disposing  of  the  land  ;  it  leaves  him  at  perfect  liber- 
ty to  alien,  incumber  or  divide  the  same.  Dyke  having  volun- 
tarily sold  the  land  to  McYey,  the  sale  is  binding  on  his  heirs. 
It  is  also  binding  on  Nettleton,  for  the  bond  was  registered 
lone;  before  he  purchased  from  the  heirs.  He  had  implied 
notice  of  the  sale  to  McVey,  and  therefore  cannot  claim  pro- 
tection as  an  innocent  purchaser.  The  decree  nuist  be  af- 
firmed. 

Decree  affirmed. 


Leander  Jay  S.  Turkey  v.  Cornelius  L.  Organ'. 

Error  to  Wayne. 
Leave  to  amend  a  sheriff's  return  will  be  granted,  as  a  matter  of  course. 

This  cause  was  heard  before  Marshall,  Judge,  at  Septem- 
ber term,  1853,  of  the  Wayne  Circuit  Court. 

R.  F.  WiNGATE,  for  Plaintiff  in  Error. 

E.  Beecher,  for  Defendant  in  Error. 

*Treat,  C.  J.  Organ  brought  an  action  of  assump-  [*44] 
sit  against  Leander  Jay  S.  Turney.  and  declared  upon 
a  promissory  note.  The  sheriff  made  this  return  upon  the 
summons  :  "  Served  the  within  by  reading  to  Jay  S.  Turney.'' 
At  the  return  term,  a  judgment  by  default  was  entered  for 
the  amount  of  the  note.  The  defendant  then  appeared  and 
moved  in  arrest  of  judgment ;  and  the  plaintiff  entered  a 
cross-motion,  that  tha  sheriff  have  leave  to  amend  liis  re- 
turn. The  court  sustained  the  latter  motion ;  and  the  sheriff 
so  amended  his  return  as  to  shew  service  of  the   writ  on   the 

Citkd:  43  III.  262."  Modified,  57  111.  230;  97  111.  299. 

29 


44  MOUNT  YERNON. 

Sanger  er  al.  v.  Kinkade. 

defendant.     The  motion  in  arrest  of  judgment  was  then  over- 
ruled. 

No  error  was  committed  in  allowing  the  sheriff  to  amend 
liis  return.  The  leave  to  amend  was  a  matter  of  course.  The 
defect  in  the  original  return  was  supplied  by  the  amendment, 
and  the  court  properly  refused  to  arrest  the  judgment. 
The  record  now  shows  that  the  defendant  was  regularly  be- 
fore the  court. 

The  judgment  must  be  affii-med. 

Judgment  affi^rrned. 


Lorenzo  P.  Sanger   et  al.  v.  Arthur  M.   Kinkade. 

Error  to  Richland. 

Replevin — Stiput.ation — Jurisdictton. — In  an  action  of  replevin,  al- 
though a  horse,  among  others  claimed,  was  not  taken  under  the  writ,  the 
pleadings  embraced  the  horse,  and  the  parties  expressly  stipulated  that  the 
right  ot  property  thereto  should  be  one  of  the  issues  submitted  to  the  jury. 
This  gave  the  court  full  jurisdiction  of  the  question. 

This  cause  was  heard  before  Haelan,  Judge,  at  September 
term,  1854,  of  the  Richland  Circuit  Court. 

A.  KiTCHELL,  for  Plaintiff  in  Error. 

C.  H.  Constable,  for  Defendant  in  Error. 

Treat,  C.  J.  This  was  an  action  of  replevin,  brought  by 
Sanger,  Camp  and  Co.  against  Kinkade,  to  recover  one  yoke 
of  oxen,  one  bay  horse  and  one  brown  horse.  The  sheriff 
made  return  that  he  had  taken  the  oxen  and  bay  horse  and 
delivered  them  to  the  plaintiffs,  and  that  the  agent  of  the 
plaintiffs  had  agreed  that  the  brown  horse  should  re- 
[*45]  main  in  the  possession  *of  the  defendant.  The  de- 
fendant pleaded  non  cepit,  property  in  himself,  and 
property  in  James  Delany.  The  declaration  and  pleas  in- 
cluded all  of  the  property  mentioned  in  the  writ  of  re- 
plevin. At  the  trial,  in  September,  1854,  the  plaintiffs  aban- 
doned their  claim  to  the  bay  horse,  and  it  was  argued  by  the 
parties  that  the  brown  horse  was  in  the  possession  of  the 
defendant,  and  that  the  title  thereto  should  be  one  of  the  issues 
Rubmitted  to  the  jury. 

The  ]>laintiff  introduced  the  following  evidence:  McKenney 
testiiied  that  he  was  the  book-keeper  and  clerk  of  the  plaintiffs, 
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and  that  he  wrote  the  following  instrument,  which  was  exe- 
cuted by  Del  any  : 

"  Received  op  Sanger,  CAArp  &  Co.,  the  following  property,  attheirre- 
ppective  valuations  annexed  to  this  :  One  bay  horse,  $50  ;  one  brown  hor.«e, 
$35  ;  one  yoke  of  oxen,  $65;  the  above  property  to  be  placed  on  my  sections 
of  the  Ohio  and  Mississippi  railroad,  and  used  in  the  prosecution  of  the  work 
thereon,  as  the  property  of  Sanger,  (^amp  &  Co.,  and  for  the  use  thereof  I  do 
hereby  agree  to  pay  the  said  Sanger,  Camp  &  Co.  such  fair  and  equitable 
sum  of  money  as  may  be  agreed  upon  hereafter  by  the  parties.  The  above 
mentioned  oxen,  however,  to  be  returned  to  the  said  Sanger,  Camp  &  Co., 
should  the  suit  of  Graeterv.  Camp  d;  Co.  be  decided  adversely  to  them. 

Witness  my  hand  and  seal,  this  22d  day  of  April,  1854. 

JAMES  DELANY."    [seal.] 

The  witness  also  gave  the  following  order  for  the  property  : 

"J.  L.  MuNSON  &  Co.  will  let  James  Delany  have  the  old  yoke  of  oxen 
and  such  horses  as  may  be  determined  upon  between  you. 

SANGER,  CAMP  &  CO., 
April  22d,  1855.  Per  McKennet." 

The  witness  further  testified,  that  the  brown  horse  was  the 
property  of  the  plaintiffs  at  the  date  of  the  receipt,  and  had 
for  sometime  previously  been  used  by  them  about  their  busi- 
ness ;  the  oxen  were  then  claimed  by  the  plaintiffs  and  in 
theij"  possession,  but  there  was  a  controversy  between  them 
and  Graeter  about  the  ownership.  Delany  was  a  sub-contract- 
or under  the  plaintiffs,  on  the  railroad. 

Mills  testified  that  he  was  the  clerk  of  J.  L.  Munson  and  Co., 
and  delivered  the  oxen  and  horses  in  question  to  Delany,  on 
the  order  of  the  plaintiffs.  The  oxen  and  brown  horse  were 
then  the  property  of  the  plaintiffs. 

J.  L.  Munson  testified  that  the  bay  horse  was  the  property 
of  J.  L.  Munson  and  Co.,  and  the  oxen  and  brown  horse  were 
the  property  of  the  plaintiff's.  The  oxen  and  horses  were  used 
by  Delany  on  the  railroad.  The  witness  commenced  the  suit 
as  the  agent  of  the  plaintiffs  and  went  with  the  sheriff"  to  exe- 
cute the  writ ;  and  the  oxen  and  bay  horse  were  found 
in  the  *posses8ion  of  the  defendant.  The  witness  had  [*46] 
no  authority  to  sell  or  otherwise  dispose  of  the  prop- 
erty of  the  plaintiffs.  When  Delany  obtained  the  property, 
the  witness  received  $20  from  him  on  account  of  bay  horse, 
but  he  received  nothing  on  account  of  the  brown  horse  and 
oxen. 

The  defendant  introduced  the  following  testimony  :  Mit- 
chell testified  that  Delany  used  the  oxen  and  horses  on  the 
railroad,  from  the  last  of  April  to  the  first  of  June.  He  then 
quit  the  country,  and  left  the  oxen  and  horses  on  the  work. 
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Ncwtou  testiiied  that  he  was  present  when  Delany  receiNed 
tlie  oxen  and  horses,  and  went  into  the  office  of  J.  L.  Munson 
and  Co.  Mnnson  had  some  money  in  his  hand,  and  seemed 
to  be  out  of  limnor  with  Delany.  Witness  asked  him  if  he 
had  sold  the  two  horses  to  Delany,  and  he  replied  that  he  had 
received  ^20  on  the  horses,  and  he  had  a  great  mind  to  give 
the  money  back  to  Dekmy,  and  not  let  the  horses  go. 

The  jury  found  that  the  oxen  were  tlie  projerty  of  the 
])laintiffs  ;  and  that  the  brown  liorse  was  the  property  of  the 
defendant.  The  court  overruled  the  plaintiffs'  motion  for  a 
new  trial,  and  rendered  judgment  on  the  verdict. 

The  linding  of  the  jury  was  eri'oneousasto  the  brown  horse. 
It  clearly  appieared  from  the  evidence  that  the  horse  was  the 
property  of  tlie  plaintiffs,  and  that  they  were  entitled  to  the 
immediate  possession  thereof.  Even  if  Munson  assumed  to 
sell  the  horse  to  Delany,  the  sale  was  made  without  authority 
from  the  plaintiffs,  and  tlierefore  was  not  binding  on  them. 
Tlie  fact  that  the  horse  was  not  taken  under  tlie  writ  of  re- 
plevin, did  not  preclude  the  parties  from  having  the  question 
of  ownership  determined  in  this  action.  The  pleadings  em- 
braced the  horse,  and  the  parties  exjiressly  stipulated  that  tlie 
right  of  property  thereto  should  be  one  of  the  issues  sub- 
mitted to  the  jury.  This  gave  tlie  court  full  jurisdiction  of 
the  question.  A  decision  of  this  issue  would  as  effectually 
settle  the  rights  of  the  j^arties  to  the  liorse  as  if  he  had  origi- 
nally been  seized  by  the  sheriff  and  delivered  to  the  plaintiffs. 
The  CO  irt  should  have  granted  a  new  trial. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


[*47]     *Charles  Grimes   v.  William  Williams. 

Error  to  day. 

A  party  who  avails  himself  of  a  fraudulent  representation  to  enhance  the 
value  of  a  claim  upon  the  public  land  owned  by  him.  cannot,  afler  a  sale 
made  under  such  circumstances,  recover  the  fruits  of  liis  fraud. 

This  cause  was  heard  before  IIarlan,  Judge,  in  the  Clay 
Circuit  Court,  at  September  term,  1853. 

C.  H.  CoNSTAULE,  for  Plaintiff  in  Error. 

R.  S.  Nelson  and  A.  Kitchell,  for  Defendant  in  Error. 
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ScATEs,  J.  Williams  recovered  judgment  against  Grimes 
in  the  circnit  court,  for  twenty-nine  du^ars  and" fifty  cents,  as 
a  balance  due  for  an  improvement  on  the  public  land  sold  by 
defendant  to  plaintitf. 

Before   the  sale   the  parties  went  u])on  the  land,  when  de- 
fendant showed  plaintilf,  whu  appeaivs  nut  to  have  been  a  resi- 
dent of  tliat  neighborhood  at  the  time,  a  stake,  which  he  ret  - 
resented   as   being  in    the    centre    of   an  eighty  acre  tract  of 
public  land,  and  also  an  improvement  which  he 'represented  to 
be  upon  the  tract,  consisting  of  a  Held  of  about  eighteen  acres, 
fenced  and  broke,   a  pole  stable,    without   roof,  an   ordinary 
cabin,  without  doors  or  windows,  and  a  well  walled  up.     Ho 
further  represented  that  about  an  acre  and  a  half  or  two  acres 
of  the  field  was  upon  the  land  of  a  Mr,  Bryant,  lying  adjoining 
on  the  w^est.     From  this  examination,  and  upon  these  vopvo- 
sentations,  Grimes  agreed  to    give  Williams  fifty  dollars   for 
the  corn  growing  on  the  field,  and  two   hundred  dollars  for 
the  improvement,  if  Williams  would  take  money  belonging  to 
Grimes  and  go  to  the  land  office  and  purchase  the  land  l^)r  him 
of  the  govermnent.     To  this  Williams  assented.     Grimes  ]:aid 
him  for  the  corn,  one  hundred  and  one  dollars  and  fifty  cents 
on  the  improvement,  and  gave  him  the  monev   to    purchase 
the  land  of  the  United  States.     This  Williams  "did  soon  after, 
an,d  after  that  hauled  the  rails  off  that  part   of  the   improve- 
ment lying  off  this  eighty,  on  it.     The  proof  further  shows  that 
about  fifteen  acres  of  this  improvement  was  on  Bryant's  land, 
and  that  Grimes  only  got  about  three  acres,  including  the  house', 
stable  and  well. 

_  The  adjoining  land  of  Bryant  was  purchased  by  him  some- 
tune  before  this  sale  of  the  improvement.  He  states  that  as 
lie  returned  home  from  purchasing  this  land,  he  met 
Williams,  who  ^stated  to  him  that  'his  (Bi-yant's)  land,  [*48] 
would  take  half  to  three-fourths  of  the  inii)rovement. 
This  is  not  reconcilable  with  good  faith  and  fair  dealing  with 
Grimes. 

Having  this  knowledge  of  the  lines,  and  that  more  than 
three-fourths  of  the  improvement  lay  upon  the  land  of  anoth- 
er, it  was  his  duty  to  disclose  the  fact  to  Grimes,  who  was 
seeking  for  improved  public  land.  He  has  availed  himself  of 
a  fraudulent  representation  to  enhance  the  value  of  what  he 
did  oM-n,  by  fixing  a  price  ui)on  it  v  hich  included  the  value  of 
fifteen  acres  of  Bryant's  land.  The  finding  and  judgment  of 
the  court  we  think  erroneous,  because  of  this  fraud,  and 
would,  witliout  it,  be  erroneous  on  the  ]  roof,  showing  a  failure 
of  the  consideration. 

The  highest  estimate  fixed  by  the  witnesses  upon  that  p-art 
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of  the  imnrovement  which  Grimes  ffot,  was  one  hmidred  clol- 
Jars,  and  varying  down  to  seventy-five. 

But  at  the  higliest  sum,  it  is  sliown  to  have  been  overpaid, 
and  the  judgment  cannot  be  sustained  on  this,  if  it  were  the 
only  ground  of  defense. 

Judgment  reversed. 


Joseph  Fr A  ZTER  V.  Frederick  Miller. 

Appeal  from  Wabash. 

Conveyance — Consideration  of  future  support — Relief  in  equity. 
— A.  conveyed  all  his  real  and  personal  property  to  B.,  upon  condition  that 
B.  should  support  and  take  care  of  A.  and  his  wife,  during-  their  lives;  and 
B.  gave  a  b(jnd  to  that  effect,  which  he  subsequently  obtaininl  possession  of, 
and  withheld  from  A.  B.  did  not  perform  his  oblig-ation,  but  grreatly  mal- 
treated A.  and  his  wife.  Held,  tliat  A.  might  proceed  in  chancery  to  have 
the  conveyance  rescinded,  and  to  obtain  other  relief  uj)on  a  bill  taken  pro 
covfesso. 

This  cause  was  heard  before  Baugh,  Judge,  at  August  term, 
1854,  of  Wabash  Circuit  Court. 

'  C.  H.   Constable,  H.   B.  Montgomery  and  Y.  Bell,  for 
Appellant. 

A.  Kitchell,  for  Appellee. 

ScATES,  J.  Miller  filed  this  bill  against  Frazier,  praying 
the  rescission  of  a  contract  entered  into  between  the  ]/arties  on 
the  15th  of  February,  1850,  and  the  cancellation  of  a  convey- 
ance from  liim  and  wife  to  Frazier  of  that  date,  and  the  res^ 
toration  of  certain  ]ier8onal  pro]^erty  of  the  value 
[*49]  of  one  thousand  *dollars.  The  court  overruled  a  de- 
murrer to  the  bill,  and  upon  Frazier's  declining  to 
answer  further,  entered  a  decree  canceling  the  deed,  and  for 
one  thousand  dollars. 

The  case  made  by  tlie  bill  shows  that  the  deed  in  fee  was 
made  of  about  seventy-three  acres,  and  at  tlie  same  time  per- 
sonal property  of  the  value  of  one  thousand  dollars,  consisting 
of  horses,  cattle,  hogs,  farming  implements  and  household  and 
kitchen  firniture,  ]jrovisions,  groceries,  vfec,  c<mi prising  the 
entire  property  and  fortune  of  Miller,  were  delivered  to  Fra- 

Cited:  17  111.  115;  48  111.  105;  59111.  47;  72  111.  451;  83  111.  226;  112  111. 
233. 
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zieiMipon  a  con  tract  with  him  for  the  siipjiort  and  maintenance 
of  Miller  and  his  wife  during  their  natural  lives.  And  to  se- 
cure which,  Frazier  executed  a  bond  to  Miller,  conditioned  for 
a  faithful  performance  of  tliat  agreement. 

The  bill  further  shows  that  Frazier  contrived  to  get  the 
bond  mto  his  own  possession,  and  refuses  to  surrender  k;  that 
he  wholly  neglects,  and  fails  to  keep  and  ]iei-form  the  con- 
tract; neither  providing  sufficient  food,  clotliing  or  lodgino- 
nor  providing  for  the  comfort  of  Miller  and  wife,  but,  on  the 
contrary,  continually  neglected  to  do  so,  and  treated  themwitli 
nnkmdness,  harsJiness,  using  violent  and  abusive  language 
towards  them,  and  inflicting  blows  upon  them,  and  so  rende^i-- 
mg  It  impossible  for  them  to  live  with  him.  Was  the  court 
authorized  upon  confession  of  these  facts,  to  enter  the  decree 
in  this  case? 

The  objections  to  the  bill  on  the  demnrrer  are  again  nrged 
here,  and  deserve  due  consideration.  It  is  objected  that  the 
larty  has  a  remedy  at  law  upon  the  bond  for  the  recovery 
of  damages  for  breaches,  and  tlierefore,  upon  a  common, 
familiar  principle,  equity  will  not  entertain  jurisdiction  or 
grant  relief.  Proceeding  upon  this  view,  it  is  sup])osed  the 
bill  IS  presented  to  the  court  of  equity  ujibn  the  ground  that 
the  party  cannot  sue  at  law,  because  of  the  loss  of  the  bond, 
or  Its  possession  by  defendant.  And  tlierefore  it  is  objected 
that  there  is  no  affidavit  of  the  loss  accompanyino-  the  bill  as 
required  in  Jalm/erro  v.  I'oote,  3  Leigh,  58  ;  J^hidleu  et  \l. 
V.  Emde  and  Wife,  1  Pet.  244;  Mitf,  Eq.  PI.  135-146. 

Another  objection  is,  that  the  final  decree  was  entered  with- 
out proofs  of  the  allegations  of  the  bill.  This  objection  is 
witljout  foundation,  as  has  been  repeatedly  held  by  tliis  court. 

The  most  imjortant  question  in  the  case,  arises  upon  the 
objection  to  relief  in  this  court,  because  it  is  in  the  power  of 
the  party  to  sue  upon  the  bond;  and  if  he  comes  into  equity 
iipon  the  ground  of  its  loss,  or  its  custody  and  withholding  it 
by  defendant,  he  should  accompany  the  'bill  with  an  '^ 
affidavit  of  *that  fact.  A  want  of  it  entitles  defend-  P501 
ant  to  demur.     Mitf.  Eq.  PI.  135-146. 

This  ground  of  demurrer  must  depend  upon  the  fact,  whether 
this  bill  presents  that  ground  of  relief  only.  For  if  the  plaint- 
iff below  IS  entitled  to  a  rescission  of  tlie  contract,  and  a  can- 
cellation of  the  deed,  and  a  re-conveyance,  no  affidavit  is  nec- 
essary to  the  bill  on  this  gi-oimd  of  relief,  and  so  that  objection 
rails.  And  we  therefore  address  ourselves  to  the  considera- 
tion of  that  question. 

The  general  rule  that  equity  will  not  grant  relief  in  cases  in 
winch  the  ]  arty  has  a  complete  remedy  at  law,  has  its  excejj- 
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tions  in  cases  of  concurrent  jurisdiction,  as  in  fraud  and  some 
others  ;  and  its  qualifications. 

The  remedy  at  law  must  not  on\y  appear  clear,  and  not 
doubtful  or  dithcult,  but  the  remedy  there  mut^t  be  as  complete 
and  eft'ec.ual  as  in  equity.  (Mitt.  PI.  140.)  Damages  only 
could  be  recovered  at  law  upon  this  bond;  -vvliich  would  in 
effect  amount  to  a  sale  of  the  property,  and  its  conversion  into 
money.  "Would  that  be  an  effectual  and  complete  remedy  in 
this  case?  We  clearly  think  not.  The  ]arty  disposed  of  all 
the  property  he  had,  except  only  his  and  his  -wife's  wearing 
apparel,  for  the  consideration,  purpose  and  object  of  securing 
their  maintenance,  lodging,  clotliing  and  comfort,  free  from 
the  cares  of  managing,  providing  and  labor  for  life.  So  far 
from  damages  at  law  affording  liim  a  remedy,  he  would  there- 
by be  made  to  ]  art  with  liis  farm,  home,  and  the  necessary 
means  of  a  livelihood,  and  thrown  again  homeless  upon  the 
world,  to  care,  labor  and  toil  in  jiroviding  another  and  diffei- 
ent  home,  with  all  the  necessaries  of  life.  At  an  advanced 
age  in  life,  this  would  become  doubly  onerous,  inconvenient 
and  oppressive.  The  bill  is  silent  as  to  the  ages  of  Miller  and 
wife,  and  their  constitutional  vigor.  But  we  might  indulge  a 
presumption,  without  violence,  of  their  age  and  feebleness, 
from  the  nature  and  character  of  the  transaction.  Few,  ex- 
cept the  aged  and  feeble,  ever  give  over  the  toils  and  cares  of 
life  by  such  disposition  as  this,  of  all  they  possess.  Instead 
therefore  of  relieving  the  party  from  care,  toil  and  labor,  as 
was  manifestly  his  intention,  and  providing  a  comfortaiye 
home  and  an  easy  old  age,  a  simple  money  compensation  at 
law  would  make  him,  involuntarily,  by  sale,  strip  himself  of 
all  he  had  j^-ovided  to  the  same  end,  and  with  the  same  view 
and  motive,  and  turn  again  to  accunmlated  toil  and  labor.  Wo 
cannot  believe  from  the  contract.  Miller  would  ever  have  con- 
sented to  such  a    disi)osition    of  his  proj.erty  as  this  would 

amount  to.     The  court  can  give  a  more  s])ecitic  and 
[*51]     effectual    remedy  by  restoring  to  *him  his  land  and 

home,  with  com])ensation  for  the  personal  pro])erty 
which  Frazier  refuses  to  restore. 

I  admit  the  case  is  new  ;  almost  of  first  impression.  The 
only  case  I  have  been  able  to  find  is  t/e?ih'/)fi  v.  JenMns^  3 
Monroe,  329.  Jenkins  and  his  wife  being  old.  and  having  lost 
a  favorite  son  who,  with  liis  wife,  resided  with  him,  executed 
a  deed  of  his  farm  and  homestead,  together  with  all  his  house- 
hold and  kitchen  furniture,  to  his  son's  wife  and  her  daughter, 
to  take  effect  at  his  death.  The  consideration  was  expressed 
and  shown  to  be  the  natural  love  and  affection  he  bore  them, 
and  also  upon  the  consideration  of  her  agreeing  to  remain  in 
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his  family  during  his  life,  and  to  render  such  superintendence 
over  his  d<^mestic  aft'airs  as  she  might  deem  proj)er  and  neces- 
sary, and  for  the  benefit  of  her  comrany  and  society,  as  also  of 
one  doHai-.  Tlie  danti^hter-in-law  l)ecomino;  d'ssatisfied,  aban- 
doned  his  house  as  her  home,  and  retm-ned  to  her  father. 
Jenkins  thereupon  filed  a  bill  to  cancel  the  deed,  which  was 
sustained  by  the  court.  The  case  before  ns  is  stronger  than 
that.  For  here  Miller  has  surrendered  all,  home  and  property 
at  once,  and  bGC(jmo  wholly  dependent  upon  Frazier  for  a  sub- 
sistence and  .^belter,  as  well  as  a  house  and  domestic  comforts, 
and  enjoyments  of  society.  To  be  treated  with  nnkindness, 
harslmess  and  blows,  under  these  circumstances,  as  a  fulfill- 
ment of  the  obligation  for  a  house,  shelter,  food,  raiment,  and 
social  and  domestic  ha])]iiness,  is  more  than  human  nature  can 
bear  or  a  court  of  equity  tolerate.  These  circumstances,  in 
connection  with  the  act  of  taking  the  bond  and  refusing  to 
supi)ly  Miller  and  wife  with  necessaries,  may  well  justify  the 
inference  of  an  abandonment  of  the  contract  by  Frazier,  and 
a  presumption  of  a  fraudulent  intent  in  entering  into  it. 

The  case  is  un^ike  one  of  ordinary  transactions  for  gain,  and 
I  feel  constrained  to  draw  a  distinction  between  them.  When 
admonished  by  age,  feebleness  and  decline,  of  an  incapacity 
for  business,  and  for  the  end,  aim  and  object  of  forever  re- 
nouncing the  care,  toil  and  labor  of  life,  we  come  to  dispose  of 
and  give  up  our  all  of  earthly  goods  for  the  consideration  of 
maintenance,  we  feel  that  as  far  as  equity  and  justice  permits, 
we  should  take  the  same  supervision  and  care  of  the  vendor,  if 
we  cannot  put  him  again  upon  tlie  footing  of  liis  first  infancy. 

There  is  occasionally  a  new  case  arising  out  of  the  ordinary 
beaten  track  of  equity,  yet  the  courts  have  not  hesitated  to 
give  the  proper  specific  relief  because  there  was  no  precedent. 
Such  was  Morton  v.  lielli/,  2  Eden,  286,  where  fanaticism  was 
used  as  a  means  of  procuring  money  and  a  deed.  Lord  Chan- 
cellor Nottington  decreed  an  account  of  the  money  and  a  de- 
livery up  of  the  deed.  lie  remarked  that  it  was  the 
"  first  *of  the  kind  that  ever  came  before  this  court,  [*52] 
and  I  may  add  before  any  court  of  judicature  in  this 
kingdom."  "And  shall  it  be  said  that  this  ctturt  cannot  relieve 
against  the  glaring  impositions  of  these  men?  That  it  cannot 
relieve  the  weak  and  unwary,  and  especially  when  the  imposi- 
tions are  exercised  u|:;on  those  of  the  weaker  sex?  It  is  by  no 
means  arguing  agreeably  to  the  practice  and  equity  of  this 
court  to  insist  upon  it.  This  court  is  the  guaixlian  and  ])ro- 
tector  of  the  weak  and  helpless  of  every  denomination,  and 
the  punisher  of  fraud  and  imposition  in  every  degree.  Yes, 
this  court  can  extend  its  hands  of  protection.     It  has  .a  con- 
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science  to  relieve,  and  the  constitution  itself  would  be  in  dan- 
ger if  it  did  not." 

In  Iluguenin  v.  Biwely^  1-1  Yes.  Jr.  273,  deeds  were  can- 
celed upon  the  ground  of  ignorance  and  undue  intiuence.  And 
the  same  ground  was  the  basis  of  the  decree  in  I'urcell  v. 
3IcjVa?nard,  16  Yes.  Jr.  118.  This  contract  on  the  part  of 
Frazier  was  executory;  contiuuing  so  on  his  part  during  the 
natural  life  of  iVIiller  and  wife.  What  might  be  the  co!^t  of  a 
sn Import  now,  or  this  year,  might,  with  varying  prices,  be  to- 
tally inadequate  another  year.  No  assessment  of  damages  can 
be  made  to  meet  the  estimate  of  the  cost  of  their  support. 

L>)rd  Ilardwicke,  in  Taybjr  v.  Nemlle^  cited  in  Buxton  v. 
Lister^  3  Atk.  383,  decreed  specific  ])erformance  of  a  c*:iutract 
for  the  sale  of  800  tons  of  iron,  to  be  delivered  and  paid  for 
in  iiistahnents  in  a  certain  number  of  years — putting  it  ujion  a 
distinction  between  executed  and  executory  contracts.  And 
this  is  cited  and  approved  in  Adderlij  v.  Dixon,  1  Sim.  and 
Stu.  610,  by  the  vice  chancellor,  who  says  they  differ  in  this 
respect:  "that  the  profit  upon  the  contract  being  to  de])end 
Ujion  future  events,  cannot  be  correctly  estimated  in  damages 
where  the  calculation  must  proceed  u])on  conjecture.  In  such 
a  case,  to  comjiel  a  j'arty  to  accept  damages  for  the  non-])er- 
formance  of  his  contract,  is  to  compel  him  to  sell  the  actual 
profit  which  may  arise  from  it  at  a  eonjectured  ]3rice.  In  Ball 
V,  Coggs,  4  Bro.  P.  C.  140,  specific  performance  was  decreed 
in  the  House  of  Lords  of  a  contract  to  pay  the  plaintiff  a  cer- 
tain annual  sum  for  his  life,  and  also  a  certain  other  sum  for 
every  hundred  weight  of  brass  wire  manufactured  by  the  de- 
fendant during  the  life  of  the  jilaiutiff'.  The  same  principle  is 
to  be  a])])lied  to  this  case.  Damages  might  be  no  comjilete 
remedy,  being  to  be  calculated  merely  by  conjecture;  and  to 
compel  the  i)laintiff'  in  such  a  case  to  take  damages,  would  be 
to  comiiel  him  to  sell  the  annual  iyroini<lon  durmgJds  life  for 
v^Jaclt  he  had  contracted  at  a  conjectural  ])rice."  And  so  he 
decreed  a  specific  performance  of  the  sale  of  debts  i)roved  un- 
der a  commission  of  bankruptcy.  So  nnist  a  jury  and 
[*53]  witnesses  in  this  case  assess  the  damages  upon  *two 
conjecturaJ  estimates;  first,  upon  the  annual  costs  of 
their  maintenance  for  years  to  come;  and  secondly,  upon  a 
conjecture  as  to  the  number  of  years  they  might  live.  The 
value  of  the  land  and  ]iersonalty  transferred  is  not  the  crite- 
rion of  damages,  and  is  not  a  safe  reliance. 

The  case  made  by  the  bill  would  undoubtedly  entitle  Miller 
to  a  decree  for  a  s]jecific  ])erformance,  if  the  natui-e  of  the  con- 
tract was  such  as  could  be  enforced  by  decree.  So  far  as  ]U'0- 
viding  means  is  concerned,  it  can  be.     But  the  personal  amen. 
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ity  of  de|)ortment  of  plaintiff  towaids  d  fondant,  and  that  so 
cial  kindness  indis]  en.-aWe  to  liis  lia|)j)iness  in  his  f  ^mily,  can 
not  be  enforced.  Defenses  to  the  Sj^ecific  execution  of  con- 
tracts may  be  sustained  upon  evidence  which  wonid  be  insuf- 
ficient to  warrant  a  decree  either  to  enforce  or  rescind.  But 
the  proof  that  would  authorize  its  enforcement,  may  be  also 
sutKcient  to  its  rescission  in  a  proper  case. 

It  is  in  this  light  we  regar,d  the  cas-e  before  us.  And  as 
Miller  may  be  restored  in  statu  quo  in  relation  to  the  land, 
and  adequately  compensated  in  money  for  the  value  of  the 
personalty,  and  nothing  appearing  to  show  that  Frazier  has 
done  any  act  in  fullillment  which  will  render  such  a  de  ree 
unjust  to  him,  we  think  the  decree  should  be  affirmed,  as  dam- 
ages at  law  uj^on  the  bond  do  not  ap])ear,  for  the  reasons 
statei,  to  be  a  full,  complete  and  effectual  remedy  to  him,  un- 
der the  circumstances  of  this  case. 

Decree  affirmed. 

Tkeat,  C.  J.,  did  not  express  any  opinion  in  this  case. 


William  Thomas,  Trlistee  of  the  Bank  of  Illinois,  v. 

John  Olney  et  al. 

» 

Appeal  from  Hardin. 

In  order  to  create  a  liability  upon  a  mortfrage  given  to  guarantee  a  loan, 
the  loan  should  correspond  with  that  recited  in  the  mortgage. 

This  cause  was  heard  at  August  term,  1854,  of  the  Hardin 
Circuit  Court,  before  Pakkish,  Judge. 

The  appellant,  Thomas,  in  his  right  as  trustee  of  the  Bank 
of  Blinois,   exhibited  liis  bill    in    chancery    in    the    Gallatin 
Circuit    Court    against    the    defendants,    Olney  and 
others,  to  obtain  a  *decree  for  the  payment  of  money     [*54] 
secured  by  a  mortgage  executed  by  defendants  to  the 
Bank  of  Illinois,  at  Shawneetowm. 

The  venue  of  the  cause  was  changed  to  the  county  of  Har- 
din, where  a  demurrer  to  the  bill  was  sustained  and  the  bill 
dismissed,  because,  in  the  opinion  of  the  court,  the  complain- 
ant had  no  right  to  a  decree  upon  the  facts  charged. 

The  bill  charges  substantially: 

That  in  1837,  upon  an  ajjplication  by  the  citizens  or  corpo- 
ration of  Shawneetown,  the  stockholders  of  the  Bank  of  Illinois 
agreed  to  loan  the  said  corj  oration  $20,000  for  ten  years,  at  six 
per  cent,  interest,  payable  anm.ally,  with  ten  per  cent,  of  priu- 
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cipal,  to  be  wsed  in  paying  for  grading  and  paving  witli  rock 
the  river  bank,  0]i]iosite  to  or  in  front  of  said  town,  upon  satis- 
factory security  being  given  for  the  payment  of  princi]  al  and 
interest;  the  money  to  be  advanced  as  required  for  use,  and 
interest  to  be  computed  on  the  several  sums  from  the  date 
when  paid  to  the  order  of  the  corporation. 

That  the  terms  and  conditions  upon  which  the  money  could 
be  obtained  being  known  to  the  trustees  of  the  town,  as  well 
as  to  the  projirietors  and  owners  of  lots  situated  un  the  river, 
the  note  or  bond  of  the  corporation  wns  prej  ared  to  be  exe- 
cuted for  said  sum  of  $20,000,  whenever  the  loan  was  made. 
A  mortgage  was  also  ]  rei  ared, dated  2Ttli  August,  1837,  to  be 
executed  by  as  many  of  the  owners  of  lots  on  the  river  bank 
as  might  be  willing,  to  tlie  arrangement  by  which  the  corpora- 
tion was  to  be  bound  to  ]  ay  said  ?i^20,000,  and  the  lots  and  parts 
of  lots  of  those  executing  the  mortgage  were  to  be  held  as  secu- 
rity for  the  said  payment.  The  mortgage,  as  written,  stated 
truly  the  contract  for  the  loan,  as  tinally  agreed  on  by  the  di- 
rectors of  tlie  bank. 

That,  on  the  ISth  January,  1838,  tlie  trustees  of  Shawnee- 
town  presented  to  the  board  of  directors  the  note,  pro]  ared  as 
aforesaid,  payable  1st  January,  1839.;  a^so  the  mortgage,  exe- 
cuted by  sundry  proprietors  of  lots,  dated  27th  August,  1837, 
upon  which  the  board  acted,  and  made  the  loan  upon  the 
terras  and  conditions  stated  in  the  note  and  mortgage. 

That,  in  pursuance  of  the  contract  (»f  the  loan,  the  bank 
oj-jcned  an  account  with  the  trustees  of  Shawneetown,  and  paid 
tlie  orders  or  checks  of  the  trustees  as  the  money  was  required 
for  use.  Tlie  lirst  ]  ayment  was  made  l*Jth  February,  1838, 
and  subse(pient  payments  were  made  from  time  to  time,  until 
26th  January,  1839,  when  $3,000  was  ]  aid,  which,  added  to 
jirevious  payments,  made  S22,()12.08;  that  for  $20,000  only 
of  said  sum  had  the  bank  any  security,  except  the  liability  of 

the  trustees  upon  the  orders. 
[*55]  *Tliat  the  money  so  loaned  and  advanced  was  used 

by  said  trustees  of  the  town  in  grading  and  p^aving  with 
I'ock  the  river  bank,  in  front  of  the  town,  as  jirovided  for  in 
the  contract.  It  was  so  used  under  the  direction  of  the  trust- 
ees, and  with  the  knowledge  and  ap])robation  of  the  mort- 
gagors. The  actual  cost  of  the  improvement  was  $28,000; 
and  a  less  sum  would  not  have  protected  and  defended  the 
town  awiinst  the  invasi<ins  and  encroachments  of  the  river. 

That  by  such  imp-rovement  the  river  bank  lias  been  jrotect- 
ed  and  prevented  from  falling  in,  and  the  mortgagors  liave 
enjoyed  the  benefit  thereof.  Without  some  such  ]  rot(!Ction 
the  tier  of  lots  on   the  bank  of  the  river  would  very  soon 
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have  fallen  into  the  river;  and  tlrjre  were  well-grounded 
fears  that  nearly  the  whole  of  the  town  would  have  been  swejit 
away. 

At  the  time  of  the  expenditure,  the  pojnilation  of  Shawnee- 
town  numbered  at  least  1,UU0  inhabitants.  The  tier  of  lots 
on  the  bank  of  the  river,  with  the  imriroNements  thereon, 
were  estimated  to  be  worth  ^150,000.  The  taxab'e  jiroperty 
in  the  town  was  worth  $300,000.  By  a  proper  and  rcasona1>le 
exercise  of  the  taxing  power,  the  corporation  could  have  j^aid 
the  whole  cost  of  the  improvement  within  ten  years.  The 
wharfage  or  tax  upon  boats  alone  would  have  paid  the  inter- 
est and  have  kept  the  grading  and  ]  aving  in  repair. 

That  at  the  date  of  last  jayment  on  loan,  the  accruing 
interest  should  have  been  paid  ;  and  the  trustees  of  the  town 
stood  indebted  the  $20,000,  ]iayable  according  to  the  contract 
as  set  out  in  the  mortgage,  but  no  such  p'ayment  was  then 
made. 

That,  on  the  13th  March,  1839,  the  bank  agreed  to  loan 
to  the  trustees  of  Sliawneetown  $20,000,  provided  that  amount 
should  be  required  to  continue  the  im[n'ovements  of  the  streets 
and  alleys  of  the  town,  to  be  drawn  from  the  bank  by  the 
trustees,  when  needed  for  the  payment  of  said  work,  and  in- 
terest to  commence  on  each  sum  from  the  time  of  the  advance- 
ment thereof.  This  loan,  it  is  charged,  had  no  connection 
whatever  with  the  former  loan,  and  the  only  security  t;tken 
for  the  same  was  the  corporation  of  Shawneetown.  The 
money  was  loaned  to  be  used  in  imjiroving  the  streets  and 
alleys,  whei'eas  the  money  previous'y  loaned  was  used  in 
grading  and  paving  with  rock  the  i-i\er  bank  in  front  of  tlie 
town.  Upon  the  loan  last  made,  only  $15,540.36  was  advanced 
and  used. 

That  separate  accounts  were  kept  by  the  bank  of  the  money 
advanced  on  t^aid  two  loans. 

An  account  was  also  kept  with  reference  to  the  ordinary 
revenues  of  the  town,  the  same  being  deposited  as  collected, 
and  paid  out  on  orders  of  the  board  of  trustees. 

*About  1st  January,  1841,  the  trustees  of  the  town  [*56] 
and  officers  of  the  bank  made  statements  of  the  ac- 
counts between  the  two  corporations  ;  and  without  any  author- 
ity so  to  do,  by  or  from  the  directors  of  the  bank,  the  three 
accounts  were  added  togethei-,  producing  a  balance  against  the 
trustees  of  the  town  of  $38,317.39,  for  which  sum  the  bond 
or  note  of  the  corporation  was  executed  by  the  trustees,  dated 
1st  January,  1841,  ])ayab]e  1st  January,  1842,  with  six  ]ier 
cent,  per  aimum  interest  until  paid.  The  true  consideration 
of  the  note  was  and  is  the  money  loaned  upon  the  two  contracts 
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aforesaid,  and  a  balance  due  the  bank  on  account  of  deposits 
and  disbursements  of  the  revenue  of  the  town  ;  the  original 
bond  or  note  for  the  82'\<'0()  was,  without  authority  of  the 
directors  of  the  bank,  surrendered  and  destroyed. 

The  whole  of  the  money  loaned  to  the  trustees  of  the  town 
was  used  in  making  lasting  and  valuable  improvements,  and 
the  inhabitants  of  the  town  who  enjoyed  the  benelits  could 
liave  ]m"d  the  amount  so  used  without  any  serious  embar- 
rassment. Their  failure  to  do  so  aided  very  materially  in 
bi'inging  about  the  bankruj^itcy  of  the  bank,  which  occurred 
in  18-1:2. 

The  bill  tlien  sets  out  the  assignment  of  the  property, 
rights,  ttc,  of  the  bank  to  Caldwell  and  Ryan,  as  assignees; 
the  appointment  of  trustees  and  the  conveyance  of  the  estate, 
rights,  credits,  &c.,  to  the  coniDlahiant,  as  trustee. 

That  neither  the  corporation  of  Shawueetown  or  the  inhab- 
itants have  paid  the  niotiey  loaned  as  aforesaid,  nor  the  mort- 
gagors. That  the  corporation  of  Shawneetowm  has  ceased  to 
exibt;  no  ptison  to  sue,  &c.  The.  defendants,  mortgagors, 
and  those  claiming  property  subject  to  the  mortgage,  are 
made  parties,  and  decree  prayed  against  each  owner  of  mort- 
gaged premises  for  the  pro  rata  amount  chargeable  against 
tl  e  property,  occ. 

W.  Thomas  and  L.  Tkum3Ull,  for  Appellant. 

Freeman,  Montgomery  and  Olney,  for  Appellees. 

Caton.  J.  A  bill  was  filed  by  the  ])redecessor  of  the  {pres- 
ent com[)lainant,  to  enforce  the  guarantee  or  mortgage,  to  which 
a  demurrer  was  sustained  by  the  circuit  court,  and  its  decision 
affirmed  by  this  court.  That  case  is  reported  in  14  111.  2-1. 
The  averments  of  this  bill  are  much  more  explicit  tliau  in  that, 
and  as  is  supposed  by  complainant,  a  new  and  a  sufficient  case 
is  presented.  A  denmrrer  to  this  bill  has  also  been  sustained 
by  the  circuit  court,  and  agahi  must  the  decision  below  be 

affirmed  here. 
[*57]         *This  bill  shows  that  a  meeting  of  the  stockholders 

of  the  bank  was  held  on  tlie  2iHh  of  July,  1837,  at 
which  a  resolution  was  adopted,  authorizing  tlie  board  of  di- 
rectors to  loan  to  tlie  trustees  of  Shawueetown,  in  their  cor- 
porate cajnicity,  for  the  term  of  ten  years,  the  sum  of  twenty 
thousand  dollars,  at  an  interest  of  six  per  cent,  per  annum, 
payable  annually,  with  ten  per  cent,  of  the  principal  upon 
satisfactory  security' being  given,  etc.  Accordingly  the  mort- 
gage was   prepared  and  executed  on  the  27th  of  August  fol- 
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lowing,  reciting  the  substance  of  the  7-esohition  of  the 
stockh( elders,  and  creat'ng  a  guarantee  for  the  re])ayinent 
of  the  loan  and  interest.  This  nioi-tgage  is  set  forth  in  thn. 
reported  case  referred  to.  Nothing  fiii'ther  was  done  till  the 
eighteenth  of  January,  1838.  On  that  day  the  trustees  of 
Sliawneetown  presented  to  the  board  of  directors,  their  note 
or  bond  of  that  date,  for  twenty  thousand  dollars,  payable  on 
the  first  of  January,  1839,  togetlier  wnth  the  mortgage.  The 
board  of  directors  passed  an  order  reciting  that  the  trustees 
of  Shawneetown  had,  in  pursuance  of  the  resolution  of  the 
stockholders,  passed  on  the  twenty-ninth  of  July,  1837,  iire- 
sented  their  note,  stat?hig  the  substance  of  it,  which  note  they 
say  is  in  accordance  with  a  mortgage  executed  by  sundry  citi- 
zens of  Shawneetown  to  the  bank  dated  the  twenty-third  of 
August,  1837,  as  collateral  security  for  the  punctual  j^ayment 
of  the  interest  and  principal  of  said  note  of  twenty  thousand 
dollars,  they  order  that  the  said  note  be  discounted. 

The  only  question  which  needs  to  be  discussed  is  whether 
this  loan  was  in  fact  made  in  pursuance  of  the  terms  of  the 
mortp-affe?  Whether  the  mortj^ao-ors  ever  undertook  to  guar- 
antee  such  a  loan  as  was  made  to  the  trustees  of  Shawneetown  ? 
The  note  presented  was  ordered  to  be  discounted,  and  the 
order  recites  that  the  mortgage  was  pi'esented  as  collateral 
security  for  the  punctual  payment  of  the  interest  and  jirincipal 
of  the  note.  The  note  then  expresses  the  terms  of  the  loan, 
and  that  there  might  be  no  mistake  as  to  the  intention  of  the 
parties,  the  order  of  the  board  recites  its  substance,  stating 
that  it  is  for  twenty  thousand  dollars,  and  is  jiayable  on  the 
first  of  January,  1839.  By  presenting  a  note  payable  on  the  tirst 
of  -January,  1839,  the  trustees  asked  a  credit  only  till  that  time, 
and  the  order  of  the  board  shows  unequivocally  that  they 
intended  to  give  a  credit  only  till  that  time.  The  note  ex- 
pressed the  contract  between  the  parties,  and  a  suit  against 
the  trustees  to  collect  the  debt  would  have  been  brought  ujxm 
the  note  and  not  upon  the  mortgage.  The  town  was  debtor 
to  the  bank  and  not  the  mortgagors.  They  never  .agreed  to 
assume  any  personal  liability  for  any  loan  to  the  town,  but 
pledged  their  property  as  collateral  security  for  a  loan 
to  be  made  on  a  credit  extending  *from  one  to  ten  [*58] 
years.  No  such  loan  was  ever  made,  for  no  such  credit 
was  ever  given.  The  note  was  discounted  and  the  loan  was 
made  on  the  eighteenth  of  January,  1838,  and  in  less  than  one 
year  from  that  time  the  whole  amount  became  due,  and  the 
bank  had  a  perfect  right  to  sue  the  town  upon  the  note  and 
enforce  the  payment.  No  defense,  at  least  so  far  as  is  shown 
by  the  bill,  could  have  been  set  up  to  defeat  the  action  upon 
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the  note.  It  is  not  even  pretended  that  any  mistake  was  made 
in  drawinc;  \\\\  the  note  by  the  trustees,  or  by  the  board  of 
directors  in  reading  it.  On  the  contrary,  the  recitals  in  the 
order  of  the  board  of  directors  show  conclusively  that  they 
perfectly  understood  the  note  according  to  its  tenor.  The 
mortgao^e  was  the  instrument  which  was  misunderstood.  Its 
provisions  were  evident' v  misapprehended,  and  that  too  in  its 
most  important  particulars,  and  to  such  an  extent  as  almost 
to  induce  the  belief  tliat  it  could  never  have  been  read  by  the 
directors.  But  tlie  guarantors  are  not  responsible  for  any 
misapprehension  of  the  terms  of  the  guarantee  by  tlie  bank. 
They  made  their  mortgage  and  pro.  cribed  tlie  terms  of  the 
loan,  the  re-pa^'ment  of  which  it  was  to  guarantee.  They  had 
a  right  to  prescribe  the  terms,  which  no  other  parties  had  a 
right  to  change.  No  such  loan  as  they  agreed  to  guarantee 
was  ever  made,  and  they  never  agreed  to  guai'antee  the  loan 
which  was  made.  They  were  as  much  strangers  to  that  trans- 
action, as  if  they  had  never  executed  the  mortgage.  In  the 
case  of  Ryan  v.  Trustees  of  Shawn  ectown.,  already  referred  to, 
this  question  was  sutticientl}^  examined,  and  it  is  quite  uimeces- 
sary  to  go  over  the  ground  again.  It  was  there  held  that  in 
order  to  create  a  liability  upon  the  mortgage,  it  was  necessary 
to  make  a  loan  such  as  was  recited  in  the  mortgage,  and  to 
guarantee  which,  it  was  executed.  This  bill  does  not  show 
that  any  such  loan  was  ever  made,  but.  on  the  contrary,  it 
shows  a  loan  of  an  entirely  different  character. 

It  was,  however,  insisted  that  the  mortgage  must  be  held 
good  for  one  instalment  of  ten  per  cent,  due  on  the  lirst  day 
of  January,  183*J.  By  reference  to  the  mortgage  it  will  be 
seen  that  none  of  the  principal  of  the  loan  was  to  become  due 
till  one  year  from  that  time.  The  woi-ds  of  the  moi'tgage 
are,  "and  paying  the  jirinciial  of  said  loan  actually  di'awn  in 
instalments  of  ten  ner  cent.  j)er  annum,  after  the  tirst  day  of 
January,  1839."  They  were  to  make  annual  ]  ayments  of  ten 
per  cent,  after  the  first  of  January,  1839,  and  not  before. 
But  even  admitting  that  one  instalment  of  the  ]>rincipal  or 
some  of  the  interest  had  liapj  ened  to  become  due  at  the 
maturity  of  the  note,  still  it  would  not  make  such  a  loan  of 
money  as  the  mortgagors  agreed  to  guarantee.  Without 
examining  any  other  (piestion  raised  u])on  the  argument,  we 
think  the  decree  sustaining  the  demurrer  sliould   be  athi-med. 

Decree  a^rined. 
a 
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*Samuel  Steele  v.  William  Hobbs.       p=59J 

Error  to  Hardin. 

Sale— Condition— Fa ii.ur.E  o?'  constdrt?atton. — A.  polcl  B.  a  mare  for 
S70,  and  B.  was  to  Fell  her  in  the  fall  and  if  ^he  broiiprht  le^s  than  that  sum, 
A  was  to  make  good  the  deficit;  without  the  fault  of  B.  the  mare  became 
wrrthless;  he  tendered  the  mare  to  A.,  and  demanded  a  re-payment  of  the 
price  paid  for  her :  -Held,  that  A.  could  recover,  as  so  much  money  paid 
upon  a  consideration  that  had  wholly  failed. 

This  cause  was  tried  before  Denning,  Judge,  and  a  jury,  at 
August  term,  1853,  of  Hardin  Circuit  Court. 

TVareen  &  Montgomery,  for  Plaintiff  in  Error. 

J.  A.  Logan,  for  Defendant  in  Error. 

Treat,  C.  J.  This  was  an  action  of  assumj^sit,  brought  by 
Steele  against  Hobbs.  On  the  ti-ial,  the  plaintiff"  introduced 
the  followino;  evidence:  Elizabeth  Steele  testified  that  she 
lieard  a  conversation  between  the  parties  nithe  spring  of  1851, 
C  )ncerning  a  mare;  plaintiff  said  $70  was  too  much  for  the 
mare,  and  if  he  bought  lier  he  would  have  to  sell  her  again, 
as  he  was  going  to  California  in  the  fall,  and  she  would  not 
then  bring  $70;  defendant  said  that  plaintiff  might  take  tlie 
mare  at  $70,  and  if  she  did  not  bring  that  amount  in  the  fall, 
he  would  pay  back  tlie  difference;  plaintiff'  said  lie  would  take 
the  mare  on  that  condition.  James  Steele  testified  to  the  same 
conversation;  plaintiff"  intended  to  go  to  California  in  tlie  fall, 
and  wanted  to  take  his  money  with  liim.  It  was  finally  agreed 
between  the  pai-ties,  that  ])laintiff"  would  take  tlie  mare  at  $70, 
and  sell  her  in  the  fall  for  the  best  price  he  could  obtain,  and  if 
she  brought  less  than  $70,  defendant  would  refund  the  balance; 
the  witness  discovered  in  a  few  days  tliat  the  mare  had  the  ]  oil- 
evil,  and  during  the  summer  she  became  entirely  worthless, 
and  could  not  have  been  sold  for  anything  in  tlie  fall;  plaintiff 
took  ])roper  care  of  the  mare,  and  used  every  effort  to  cure 
her.  Mills  testified  that  the  mare  liad  the  poll-evil  in  the 
summer  of  1851,  and  was  still  badly  afflicted  with  that 
disease;  i:>laintiff"  off'ered  to  sell  the  mare  to  witness  in  the 
fall  of  1851,  and  witness  would  have  ]:aid  a  fair  price  for 
her  if  she  liad  not  b(;en  diseased;  ))laintiff  ]:)roposed  to  let  wit- 
ness have  the  mare  for  twenty -five  cents,  but  he  refused  to 
take  her  on  any  terms.     Sims  testified  that  he  wanted  to  pur- 
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chase  a  horse  in  the  summer  of  1851,  and  was  referred  t( 
plaintiff;  plaintiff  was  anxious  to  sell  the  mare,  but  witnesi 
considered  her  worthless,  and  declined  to  buy  her 
[*60]  *Alexander  Steele  testified  that  the  mare  would  not 
have  sold  for  anything  in  the  fall  of  1851,  or  at  any 
time  since;  plaintiff' frequent'y  offered  to  sell  the  mare;  at  one 
time  the  mare  ap] -eared  to  be  getting  better,  and  Avitness  pro- 
]iosed  to  give  plaintiff  an  old  cow  for  lier,  but  plaintiff'  would 
not  have  the  cow.  Barbour  teptified  that  the  mare  was  badly 
diseased  in  the  fall  of  1851,  and  could  not  have  been  sold  at 
any  price.  Walker  testified  that  tlie  mare  could  not  have  been 
sold  for  anything  in  the  fall  of  1851;  she  liad  a  colt  in  the 
spring  of  1852,  now  worth  $15  or  §20.  Ralph  testified  that 
]ilaintiff"  returned  from  California  in  the  sju'ing  of  1853,  and 
in  Jnne  following  tendered  tlie  mare  to  defendant,  and  asked 
him  to  refund  the  amount  paid  for  her;  defendant  refused  to 
receive  the  mare,  and  repay  the  money.  Warren  testiiied  that 
in  1851  he  )^aid  defendant  §10  for  plaintiff',  and  both  parties 
said  it  was  the  balance  due  on  the  mare. 

The  defendant  produced  the  following  testimony:  Matthews 
testified  that  he  projiosed  to  give  defendant  $60  for  the  mare, 
a  short  time  before  lie  ijold  her  to  plaintiff",  Critchler  testified 
tliat  he  told  plaintiff'  in  the  spring  of  1851,  tliat  he  had  paid  a 
very  big  price  for  tlie  mare,  and  j)laintiff"  said  it  made  no  di.'- 
ference,  as  he  had  defendant  bound  to  make  it  all  right;  the 
)nare  was  badly  diseased  in  the  fall  afterwards.  Gilbert  tes- 
tified that  early  in  the  summer  of  1851,  he  off'ered  plaintiff  $80 
for  the  mare,  if  he  would  Avait  for  the  money,  but  ])laintiff 
said  he  did  not  wish  to  sell  her  at  that  time,  in  that  way. 
Jackson  testified  that  he  saw  the  mare  in  the  summer  of  1851, 
and  did  not  notice  that  anything  was  the  matter  M'ith  her. 
Lemars  testified  that  lie  saw  ])laintiff  woiking  the  mare  four  or 
five  times  in  the  summer  of  1851;  she  was  badly  afHicted  with 
the  ]ioll-evil  in  tlie  fall. 

The  jury  returned  a  verdict  for  the  defendant,  and  the  court 
refused  to  grant  a  new  trial. 

The  contiact  was  that  Steele  should  jiay  Ilobbs  $70  for  the 
mare,  and  sell  her  in  the  fall  for  the  best  price  he  could  obtain; 
and  in  case  she  then  brought  less  than  that  sum,  Ilobbs  sliould 
refund  the  excess.  Steele  accordingly  advanced  the  money, 
and  received  the  mare.  The  ])roof  shows  that  lie  tookreason- 
ab'e  care  of  the  animal,  and  endeavored  in  good  faith  to  sell 
her  in  the  fall.  But  the  mare  in  the  meantime  became  entirely 
worthless  without  his  fault,  and  it  was  tlierefore  not  in  his 
1  ower  to  effect  a  sale.  He  then  tendered  the  mare  to  IIf)bbs, 
and  demanded  re-payment  of  the  $70.     Having  performed  the 
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contract  on  his  part,  and  offered  to  restore  the  ]iro]  erty,  he 
was  cleai'ly  entitled    to   recover  back  tlie    amount   ad- 
vanced to  Hobbs,  as  so  *much  money  ])aid  u|)on  a  con-     [*C1] 
sideration  that  had  wholly  failed.     The  verdict  of  the 
jury  was  manifestly  against  the  evidence,  and  the  court  erred 
in  not  setting  it  aside. 

The  judgment  must  be   reversed,   and  the   cause   be  re- 
manded. 

Judijinent  reversed. 


Newton  D.  Clark    v.  Jonathan  C.  Willis. 

Error  io  Pope. 

In  order  to  reverse  a  judgment  because  a  new  trial  -was  refused,  the  whole 
of  the  evidence  must  be  presented  by  the  bill  of  exceptions. 

This  cause  was  heard  before  Pareish,  Judge,  at  April  term, 
1854,  of  Pope  Circuit  Court. 

T.  G.  C.  Davis,  for  Plaintiff  in  Error. 

.T.  A.  Logan,  for  Defendant  in  Error. 

Treats  C.  J.  Clark  brought  an  action  of  trespass  against 
Willis.  It  was  tried  by  a  jury,  who  returned  a  verdict  for 
the  defendant.  The  court  overruled  a  motion  for  a  new  trial, 
and  rendered  judgment  on  the  verdict.  Tlie  refusal  to  grant 
a  new  trial  is  assigned  for  error.  This  assignment  cannot  be 
considered.  To  reverse  a  judgment,  it  must  atiirmatively  ap- 
pear from  the  record  that  error  has  been  conunitted.  Such  is 
not  the  case  with  this  record.  The  bill  of  exceptions  does  no.t 
purport  to  contain  all  of  the  evidence.  The  court,  therefore, 
cannot  say  that  the  finding  of  the  jury  was  erroneous.  The 
testimony  may  have  fully  warranted  the  verdict.  The  whole 
of  the  evidence  ought  to  be  incorporated  in  the  bill  of  ex- 
ceptions, to  enable  this  court  to  review  the  decision  of  the 
jury.  As  this  is  not  done,  the  court  must  intend  that  the  evi- 
dence was  sufficient  to  sustain  their  verdict.  Hamioyi  v. 
Thornton.,  2  Scam.  351;  Roioaii  v.  Dosh,  4  ibid.  460;  Bates 
V.  Bulkley^  2  Gilm.  389 ;  Granger  v.  Warrmgton,  3  ibid.  299 ; 
Welster  v.  Enfield.,  5  ibid.  298 ;  Buckmaster  v.  Cool,  12  111.  74. 

Tlie  iudffment  is  affirmed. 

Judgment  affirmed. 

Cited  :    16  111.  139;   40  111.  221,  223. 
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[*62]     *IsHAM  Blankexship  v.    Joseph  Cutrell. 

Error  to  Williamson. 

No  contract,  promise,  or  aseumpsit.  or  iinclertnking  to  pay  for  improve- 
ments upon  the  public  Innds,  made  after  the  purchiise,  can  be  implied  in 
law,  but  the  party  claiming  must  show  an  express  agreement  to  pay. 

This  cause  was  lieard  before  Paerish,  Judge,  at  April  tern  , 
185J:,  of  Williamson  Circuit  Court 

A.  F.  CoEDER,  C.  G.  Simons,  and  J.  Jack,  for  Plaintiff  in 
Ei-ror. 

J.  Allen  and  J.  A.  Logan,  for  Defendant  in  Error. 

ScATES,  J.  The  defendant  Cutrell  declared  in  assnm]^sit, 
n]:on  a  special  contract  to  vay  him  the  w'-rth  of  an  inij.rove- 
ment  made  upon  the  ]ul)h'c  land.  On  tri  J  of  the  geneial 
issue,  it  appeared  in  evidence  that  after.  L>ankenshi(>  had  pur- 
chased the  land  of  the  govc^mment  u^on  wliich  Cutrell  had 
made  the  improvement,  they  met  casually  in  the  road,  when 
Cutrell  asked  him  what  he  had  concluded  to  do  about  that  land, 
to  which  he  replied,  I  have  concluded  to  let  you  have  twenty 
acres  and  John  twenty  acres  (meaning  Cutrell's  son).  To  this 
Cutrell  rejoined,  I  will  not  do  that ;  for,  take  it  either  way,  it 
will  split  up  my  field  so  that  I  will  lose  part  of  my  labor.  To 
this  B^ankcndii]  again  lej  lied,  I  do  not  want  your  labor  for 
nothing,  I  will  do  what  is  right  about  it.  Thereup/On  Cutrell 
invited  Blankenship  to  come  over  to  his  house  and  stay  all 
night,  which  jBlankenshij)  agreed  to  do. 

This  was  all  the  evidence,  substantially,  in  i-elation  to  the 
contract.  As  we  deem  it  insuilicient  to  supjKirt  the  declara- 
tion, I  shall  not  notice  that  relative  to  the  value  of  the  im- 
provement. 

A  promise  made  after  the  land  was  purchased  from  the  United 
States,  to  ]  ay  for  improvements  made  before  the  jnirchase,  was 
lieM  to  be  without  consideration  by  this  court,  in  Cariion  v. 
Clark.,  1  Scam.  113  ;  JluUon  v.  Ov€7'hiry,  ibid.  17(\  See  also, 
Blair  v.  Worlei/,  ibid.  178 ;  Roberts  v.  Greeti,  ibid.  39t5  ; 
Tovmsend  v.  Bri(j(jH.  ibid.  472. 

Doubts  seemed  to  exist  as  to  the  validity  of  such  a  jiromise, 
made  before  entry  or  purchase  from  the  United  States. 
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The  act  of  1831  was  made  to  remove  all  donbt,  by  declar- 
ing such  promises  valid;  and  so  the  law  stood  until  183U,  when 
another  declared  that  "  contracts,  promises,  assnmjisits, 
or  *imdertakings,  made  subsequent,  as  well  as  those  [*()3] 
made  ]irevious  to  the  purchase  of  said  lands  from  the 
government  of  the  United  States,"  should  be  valid  and  bind- 
ing.    Kev.  Stat,  1845,  p.  336,  Sec.  1;  p.  017,  Sees.  1  and  2. 

Under  the  former  act,  this  court  held,  in  Johnson  v.  Mo^d- 
ton.,  1  Scam.  634:,  that  an  express  promise  to  ]  ay  for  an  im- 
provement upon  the  p^ublic  land,  was  binding  uijon  the  prom- 
isor, although  no  price  was  tixed  by  him,  but  that  the  value 
might  be  shown  by  evidence. 

This  principle  has  been  recognized  and  enforced  since  the 
act  of  1839  extended  the  promise  to  cases  after  purchase  of 
the  government,  in  Taylor  v.  Davis,  11  111.  11.  This  last 
case  has  gone  as  far  as  it  is  possible  for  the  coiirt  to  go  in  sus- 
taining this  class  of  promises. 

We  shall  not  extend  this  principle  further  to  aid  cases  of 
this  character,  as  no  greater  liberality  of  presumption  can  pos- 
sibly be  indulged. 

Tested  by  these  principles,  the  defendant  has  not  brought 
himself  within  the  rules  laid  down  by  them.  The  considera- 
tion does  not  amount  to  a  valuable  one  in  law,  and  at  most  can 
only  be  classed  with  those  which  might  raise  a  moral  obliga- 
tion. Therefore  no  "  contract,  piromise,  assumpsit,  or  under- 
taking," can  be  implied  in  law,  but  the  party  must  show  an  ex- 
])ress  agreement  to  pay.  Now,  while  the  amount  or  value  of 
the  imj)rovement  might  be  added  by  evidence  to  an  express 
promise  to  pay  the  value,  we  cannot  go  further,  by  allowing  a 
promise  or  oti'er  to  sell  the  land  itself,  to  be  construed  and 
converted  into  a  piromise  to  pay  for  the  imjirovements  in 
money.  Nor  can  we  ])resume  an  acceptance  of  such  an  offer, 
against  the  express  refusal  of  the  party. 

The  substance  and  manner  of  Cutrell's  question  to  Blanken- 
ship, clearly  conveys  the  impression  that  the  parties  had  had 
previous  conversation  about  a  sale  of  all  or  part  of  the  land 
itself,  and  this  is  so  understood  by  Blankenship,  as  shown  by 
his  answer,  that  he  had  concluded  to  let  Cutrell  and  his  son 
have,  each,  twenty  acres  of  the  land.  This  offer  is  promptly 
and  fully  rejected,  and  no  ground  is  left  for  a  presumption  of 
acceptance  to  rest  upon.  This,  then,  does  not  constitute  the 
contract,  piromise  or  undertaking.  The  remainder  is  no  bet- 
ter. Blankenship  says :  "  I  do  not  want  your  labor  for  notli- 
ing,  I  will  do  what  is  right,"  and  this  was  accepted.  What  is 
"  right,"  as  contained  within  the  terms  of  this  promise  ? 
Cutrell  had  rejected  the  offer  of  twenty  acres,  saying,  "take  it 
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either  way  it  will  split  up  my  field,  go  that  I  will  lose  part  of 
my  labor."  Take  the  lines  of  twenty  acres  "either  way,"  and 
they  cannot  be  made  to  cover  my  improvements, 
[*64]  seems  to  be  the  ground  of  *the  objection.  In  this 
light,  or  in  case  yon  let  me  have  the  forty,  instead  of 
my  son  twenty,  still  the  whole  improvement  is  not  included. 
In  what  sense  can  this  objection  be  understood?  It  seems  to 
me  to  matter  but  little,  so  far  as  the  subsequent  promise  has 
ap])lication.  "  I  will  do  what  is  right "  in  reference  to  the 
ground  of  your  objection  to  my  offer,  which  you  reject  as 
made.  If  twenty  acres  cannot  be  made  to  cover  your  im- 
provement, instead  of  letting  your  son  have  twenty,  I  Mall  let 
you  have  forty,  may  be  better  understood  than  a  promise  to 
pay  in  cash,  the  valuation  of  the  improvements.  Again,  if 
forty  acres,  in  two  twenties,  or  forty  together,  will  not  meet 
the  object,  it  maybe  better  understood  as  a  ])romiseto  enlarge 
the  quantity  sufficiently  to  include  the  improvement,  and  so 
secure  to  him  his  labor. 

We  are  not  able  to  give  to  this  promise  a  definiteness  and 
point  to  pay  the  value  in  cash,  without  adding  to  its  terms, 
our  own  conclusions  of  what  we  think  ought  to  have  been 
done;  and  which  might  be  as.  various  as  the  number  called 
upon  to  decide,  without,  in  effect,  making  a  contract  for  the 
party. 

We  all  know,  and  readily  recognize,  the  difference  between 
paying  money  and  other  property.  The  distinction  is  more 
marked,  between  an  offer  to  sell  property,  and  a  promise  to 
pay  money. 

We  think  the  proof  shows  an  offer  to  sell  part  of  tlie  land 
to  Cutrell,  with  a  view  of  allowing  him  to  secure  his  labor 
by  purchase  of  the  land  upon  which  he  had  made  the  im- 
provements, and  is  not  a  promise  to  pay  for  the  improvement 
itself. 

Taking  this  view  of  the  testimony,  we  think  the  verdict 
clearly  against  the  evidence,  and  a  new  trial  should  have  been 
granted. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 
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J.  H.  Parker,  use   of  Alexander  L.  Byers  et  al.  v. 

William  Brooks. 

Error  to  Clay. 

Copy  of  instrusient— When  to  be  filed. — A  copy  of  an  instrument  is 
only  required  to  bp  filed,  where  it  is  specially  declared  on,  and  is  made  the 
foundation  of  the  action. 

Where  an  instrument  is  only  introduced  in  evidence,  in  support  of  another 
sort  of  claim,  and  is  not  specially  counted  upon,  the  statute  does  not  require 
a  copy  to  be  filed  with  the  declaration. 

Receipt — Evidence. — *A   receipt  acknowledging  the  payment    [*65] 
of  money  on  account  of  hogs,  to  be  thereafter  delivered,   may  be 
offered  in  evidence,  under  a  count  for  money  had  and  received;  although 
a  copy  is  not  filed  with  the  declaration. 

This  cause  was  heard  before  Haelan,  Judge,  and  a  jury,  at 
September  term,  1853,  of  the  Clay  Circuit  Court. 

A.  KiTCHELL,  for  Plaintiff  in  Error. 

C.  Constable,  for  Defendant  in  Error. 

Caton,  J.  The  declaration  in  this  case  contains  three  counts. 
The  two  first  are  special,  upon  a  contract  for  the  sale  of  hogs, 
and  the  third  is  a  common  count  for  money  advanced,  and  for 
money  had  and  received.  On  the  trial  the  plaintiff  offered  in 
evidence,  under  the  first  and  second  counts,  the  following: 

"December  10,  1852. 
Received  of  James  Parker,  ten  dollars  on  my  lot  of  pork  hogs,  30  or  40 
head;  to  be  delivered  at  Alexander  Maxwell's,  between  the  20th  and  28th  of 
this  month,  and  weighed  gross,  and  one-fifth  to  be  deducted  off  the  gross 
weight,  at  $4.62^^  per  cwt.  all  round. 

W.  BROOKS." 

This  differed  from  the  special  agreement  declared  upon,  and 
was  for  that  reason  properly  ruled  out  under  the  two  first 
counts.  The  plaintiff  then  offered  it  under  the  common  count, 
when  it  was  again  objected  to  and  ruled  out  by  the  circuit 
court.  In  this  we  think  the  court  erred.  It  could  have  been 
offered  with  no  other  view  under  the  common  count  than  to 
recover  back  the  money  which  had  been  paid  upon  the  agree- 
ment ;  and  for  that  purpose  it  was  competent  evidence,  to  be 
followed  up  with  other  proof,  showing  an  abandonment  of  the 
agreement  by  the  defendant,  without  the  fault  of  the  plaintiff. 
That  count  was  for  money  had  and  received,  and  this  paper 
contained  evidence  direct  of  the  receipt  of  the  money,  and 
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was  the  first  step  to  be  proved,  to  establisli  a  case  of  action 
under  tliat  count.  It  was  not  one  of  those  cases  for  the  coun- 
sel to  explain  tlio  i)urpose  for  which  it  was  offei'cd.  and  slu)w 
that  ex])]anation  in  the  bill  of  exce])tions.  Jt  could  have  but 
one  legitimate  bearing-,  and  that  was  manifest  and  palpable. 
It  cannot  be  presumed  that  it  wasoffered  with  tlie  view  of  re- 
covering upon  it  directly,  for  tlie  non-delivery  of  the  hogs, 
for  the  tliird  count  was  not  u]ion  the  contract  at  all.  Nor  is 
the  objection  tenable,  which  was  urged  at  the  bar,  that  it  was 
not  admissible  in  evidence,  for  the  reason  that  no  copy  of  tlie 
instrument  was  tiled  with  the  declaration.     Admitting  that  an 

objection  of  this  kind  can  first  be  made  at  the  trial,  and 
[*66]     still  the  objection  would  not  be  good  here,  for  the*rea- 

son  that  the  statute,  which  requires  that  the  party  wlio 
sues  upon  an  instrument  in  writing,  should  file  a  co})y  of  the 
instrument  witli  the  declaration,  is  not  applicable,  for  the  rea- 
son that  the  third  count  was  not  upon  the  instrument  at  all.  A 
copy  is  only  required  to  be  filed  where  the  instrument  is  spe- 
cial ly  declared  on,  and  is  made  the  foundation  of  the  action. 
Where  the  instrument  is  only  introduced  in  evidence,  in  sup- 
j)ort  of  another  sort  of  claim,  and  is  not  s]  ecially  counted 
upon,  the  statute  does  not  require  a  cppy  to  be  filed. 

The  judgment  of  the  circuit  court  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Ezra  Baker  v.  Wright  B.  Pritchett. 

Error  to  Crmvford. 

Where  a  verdict  is  erroneous,  and  manifestly  against  the  evidence,  a  new 
trial  should  be  ffranl^ed." 

The  o]union  of  tlie  Court  furnishes  a  statement  of  the  case. 
The  cause  was  tried  before  IIaklan,  Judge,  and  a  jury,  at 
March  term,  1854,  of  Crawford  Circuit  Court. 

A.  KiTCHELL,  for  Plaintiff  in  Error. 

C.  CoMSTAiiLE,  fpr  Defendant  in  Error. 

Cited:  40  III.  222;  42  111.  449;  44  111.  81.  " 

"Lowry  r.  Orr,  1  Gilm.  70;  Scott  v.  Plumb,  2  Gilm.  595;  Keaggy  v.  Hite, 

12  Til.  99;  Miller  V.  Hammers.  51  III.  175;  Adams  Ex.  Co.  v.  Jones,  53  111.  163. 
A  new  trial  will  not  be  granted  unless  the  verdict  is  manifestly  against 

the  evidence;  Miller  r.  13althasser,  78  111.  302;  Stickle  v.  Otto,  86  111.  161; 

Armour  v.  McFadden,  9  Bradw.  568;  McCormick  v.  Miller,  102  III.  208. 
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Caton,  J.  There  can  be  no  doubt  tliat  the  jury  fell  into 
some  gross  ei'ror  in  regard  to  the  law  of  the  evidence  in  mak- 
ing up  their  verdict.  In  September,  184T,  the  j  arties  had  an 
accounting  and  settlement  together  of  all  demands,  except  for 
the  defendant's  services,  at  which  the  defendant  was  found  in- 
debted to  the  plaintiff  in  the  sum  of  $070,  for  which  a  due  bill 
was  given,  containing  a  memorandum  of  the  settlement,  and 
a  schedule  of  the  items  of  the  settlement,  of  which  each  party 
took  a  copy.  The  copy  of  the  due  bill  and  a  schedule  were 
filed  with  the  declaration  in  the  cause,  which,  at  the  time  of 
the  trial,  were  lost  from  the  files  and  could  not  be  found.  The 
contents  of  the  due  bill  were  proved  at  the  trial,  but  the  wit- 
ness could  not  recollect  the  items  embraced  in  the  sched- 
ule. As  a  set-off,  the  defendant  proved  one  month's 
*service  in  IS^ovember,  at  two  dollars  per  day,  and  also  [*67] 
service  from  the  tif teenth  of  February  to  the  tenth  of 
June,  upon  the  value  of  which,  several  witnesses  were  exam- 
ined, who  varied  in  their  opinion  from  one  to  five  dollars  per 
day.  This  is  all  the  set-off  of  which  there  is  the  least  ]  article 
of  evidence  in  the  record,  except  services  for  twenty-eight 
nights  during  the  time,  watching  the  boats,  which  one  of  the 
witnesses  thinks  was  worth  five  dollars  per  night.  Allowing 
the  highest  price  set  upon  these  services  by  any  of  the  wit- 
nesses, and  the  amount  does  not  exceed  six  hundred  and  forty- 
seven  dollars,  which  set-oft"  against  the  amount  due  upon  the 
settlementrleaves  a  balance  due  the  plaintiff,  of  twenty-three 
dollars,  without  reckoning  interest  npon  the  due  bill.  The 
jury,  nevertheless,  rendered  a  verdict  in  favor  of  the  defend- 
ant for  $283. 

During  the  trial,  certain  receipts  were  shown  to  one  of  the 
witnesses,  purporting  to  be  signed  by  third  persons,  acknowl- 
edging the  payment  of  several  hundred  dollars  from  the  de- 
fendant on  account  of  the  plaintiff",  but  the  witness  testified 
that  he  knew  nothing  about  them  in  any  way,  and  they  were 
not  even  offered  in  evidence  to  the  jury.  They  were  all  dated 
previous  to  the  settlement,  and  there  was  no  pretense  or  effort 
to  show  that  they  were  not  included  in  the  settlement.  It  is 
impossible  to  account  for  so  extraordinary  a  verdict,  except 
npon  the  supposition,  that  these  receipts  in  some  way  got  be- 
fore tlie  jnry,  and  were  allowed  by  them  to  the  defendant. 
Be  this  as  it  may,  the  verdict  is  unquestionably  wrong,  and 
should  have  been  set  aside  by  the  circuit  court,  and  a  new  trial 
gi-anted. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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DECEMBER  TERM,  1854,  AT  SPRINGFIELD. 
Nelson  B.  Beers  v.  Elbrtdge  Williams. 

Error  to  Cass. 

Pleading — Action  on  note — Breach  of  warranty — Failure  of 
CONSIDERATION. — A  plea  which  avers  that  a  note  was  given  for  a  steam 
boiler  and  fire-place,  and  the  warranty  thereof  as  to  quality,  and  a  breach  of 
that  warranty,  by  averring  that  they  were  valueless,  shows  a  failure  of  con- 
sideration, and  is  a  g'ood  plea. 

Sale  by  manufacturer — Implied  warranty. — A  manufacturer  who 
sells  a  steam  boiler,  impliedly  warrants  that  it  is  made  of  sound  material 
and  good  workmanship.* 

This  case  was  heard  before  "Walker,  Judge,  at  November 
term,  1853,  of  the  Cass  Circuit  Court.     The  plea  to  which  the 

Cited:  48111.  77. 

»  Where  a  manufacturer  undertatp'  to  supply  an  article  which  he  manu- 
factures or  in  which  he  deals,  to  be  ap^^iied  to  a  particular  purpose,  there  is 
an  implied  warranty  that  it  will  be  reasonably  fit  for  that  purpose,  in  the 
.same  manner  as  other  articles  of  the  same  class. 

Taylor  v.  Cole,  111  Mass.  363;  Port  Carbon  Iron  Co.  v.  Groves,  68  Pa.  St. 
149;  Van  Wyck  v.  Allen,  69  N.  Y.  61;  Harris  v.  Waite,  51  Vt.  480;  Byers 
r.  Chapin,  28  0.  St.  300;  Lukens  v.  Freiund,  27  Kan.  664;  Merrill  ». 
Nightingale,  39  Wis.  247;  Pacific  Iron  Works  v.  Newhall,  34  Conn.  67; 
Thomas  r.  Simpson.  80  N.  C.  4  ;  Gerst  v.  Jones,  32  Gratt.  518;  N.  Hyde  & 
Leather  Co.  v.  Reissig,  48  111.  75;  Springdale  Com.  Ass'n  v.  Smith,  ;34  111. 
L52.  But  where  the  purchaser  selects  the  material  for  the  construction  of 
the  purchased  article  the  law  will  not  imply  a  warranty  as  to  quality  or  fit-' 
ness.     Shoenberger  v.  McEwen,  16  Bradw.  496. 
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demurrer  in  the  Circuit  Court  was  sustained,  is  set  out  at 
length  in  the  opinion. 

D.  A.  Smith,  for  Plaintiff  in  Error. 

W.  A.  and  J.  Gkimshaw,  for  Defendant  in  Error. 

Caton,  J.  The  declaration  was  upon  a  promissory  note,  to' 
which  the  defendant  filed  the  following  pleas :  "  And  the 
said  defendant,  by  leave  of  the  court,  etc.,  comes  and  defends, 
etc.,  and  to  the  first  count  of  the  said  declaration,  says  actio 
non,  because  they  say,  that  the  consideration  for  which  the 
said  note  sued  on  was  given,  was  a  boiler  and  fire-place  manu- 
factured by  the  said  plaintiff,  and  the  warranty  that  the  said 
boiler  and  fire-place  were  reasonably  fit  and  proper  for  the 
purpose  they  were  intended,  and  for  no  other  con- 
sideration. And  the  defendant  *avers  that  they  were  [*70] 
intended  for  driving  the  machinery  of  a  grist  and  saw 
mill  at  Yirginia,  Cass  county,  Illinois,  for  which  boiler  and 
fire-place  and  the  warranty  thereof,  the  defendant  paid  three 
hundred  dollars  cash,  and  executed  the  note  sued  on  for  the 
balance ;  and  the  said  defendant  avers  that  said  boiler  and 
fire-place  were  not  reasonably  fit  and  proper  for  the  place  they 
were  intended  as  aforesaid,  but,  on  the  contrary,  they  were 
unfit  and  improper  in  this,  that  they  were  unsound  and  defect- 
ive ;  in  consequence  of  which  unsoundness  and  defectiveness 
upon  full  and  proper  trial  thereof  by  defendant,  the  said 
boiler  and  fire-place  exploded,  and  they  consequently  failed  to 
answer  the  purpose  for  w^iich  they  were  intended  and  war- 
ranted as  aforesaid  ;  wherefore,  he  says  that  the  consideration 
of  said  note  has  wholly  failed,  etc."  To  this  plea,  a  demurrer 
was  filed,  which  was  sustained  by  the  court,  and  which  decis- 
ion is  now  assigned  for  error. 

There  can  be  no  doubt  that  the  plea  shows  a  good  defense 
to  the  note.  It  shows  that  the  note  was  given  for  a  steam 
boiler  and  fire-place,  and  the  warranty  thereof  of  a  certiiin 
quality,  and  the  breach  of  that  warranty,  and  that  they  M^eie 
valueless.  If  that  be  true,  there  is  certainly  a  failure  of  the 
consideration  of  the  note.  The  case  was  argued  upon  the  sup- 
position that  the  plea  only  shows  an  implied  warranty  arising 
from  the  circumstances  of  the  transaction.  But  the  plea  posi- 
tively avers  a  warranty  in  express  terms  ;  and  whether  that 
warranty  was  a  part  of  the  express  contract  of  sale,  or  is  but 
an  implication  arising  out  of  the  circumstances  of  the  sale, 
could  only  be  apparent  from  the  proof  upon  the  trial ;  for  it 
would  be  as  competent  to  prove  one  kind  of  waiTanty  as  the 
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other  under  the  plea.  The  plea  shows  that  there  was  a  war- 
ranty of  some  sort,  and  it  makes  no  difference  whether  it 
was  an  express  or  an  implied  warranty,  so  long  as  the  fact  is 
admitted  tliat  there  was  a  warranty.  The  question  does  not 
necessarily  arise,  as  was  supposed,  whether  the  manufacturer 
of  an  article  warrants  it,  by  implication,  to  be  iit  for  the  par- 
ticular purpose  for  which  it  Avas  sold.  But  tlie  plea  does  show 
circumstances  from  which  the  law  will  imply  a  ]3articular  war- 
ranty, though  possibly  not  to  the  extent  contended  for  upon 
the  argument.  It  shows  that  the  plaintiff  manufactured  and 
sold  to  the  defendant  a  steam  boiler,  and  that  tlie  boiler  was 
defective  and  unsound ;  and  that  in  consequence  and  by  rea- 
son thereof,  upon  a  fair  trial,  or,  in  other  words,  with  proper 
usage,  the  boiler  exploded.  Now,  we  cannot  entertain  a 
doubt  that  the  manufacturer  who  sells  a  steam  boiler  im])liedly 
warrants  that  it  is  made  of  sound  material  and  good  workman- 
ship.    The  warranty  may  not  extend  to  any  ])articular  thickness 

of  iron,  for  that  is  visible  on  inspection,  nor  that  it  will 
[*71]     sustain  any  given  ^pressure  ;  but  every  consideration  of 

public  policy  and  private  justice  demands  the  rule 
that  the  manufacturer  shall  be  answei-able  for  the  quality  of 
the  material  used  and  for  the  integrity  of  the  workmanship. 
The  plea  tells  us  that  this  boiler  was  not  sound,  and  that  by 
reason  of  its  unsoundness,  and  with  pi-oper  treatment,  it  ex- 
ploded. "We  must  hold,  that  liere  was  an  implied  warranty 
that  it  was  fit  for  a  boiler  and  sound,  and  the  plea  shows  a 
breach  of  that  warranty  ;  but  beyond  that,  the  plea  shows  an 
express  warranty  and  a  breach. 

The  judgment  of  the  circuit  court  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Richard  Motsinger,  guardian  of  Paschal  Taylor  and 
others,  interpleaded  with  Thomas  F.  Wolf,  admin- 
istrator of  John  Taylor,  v.  William  D.  Coleman. 

Error  to  Fulton. 

Practice — Contesting  claims  against  estate. — Heirs  appearing  be- 
fore the  county  court,  by  their  guardian,  to  contest  the  validity  of  claims 
against  the  estate  of  their  ancestor,  should  defend  in  the  name  of  the  ad- 
ministrator; and  an  appeal  to  the  circuit  court,  if  taken  by  the  opposite 
party,  should  bring  the  administrator  only  into  that  court,  and  the  heirs 
may  equally  contest  there. 

"Cited:  16  111.  527;  94  111.  363;  105  lU.  269. 
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Upon  a  default,  assessment  of  damages  and  jiidgment  in  tlie  circuit  court, 
the  heirs  cannot  complain  of  the  assessment  in  this  court  unless  there  is  a  bill 
of  exceptions  showing  all  the  evidence  upon  \\v^  inquirj'  of  daniuges. 

Where  a  party  is  dissatisfied  with  the  assessment  upon  a  writ  of  inquiry, 
affidavits  should  be  filed  showing  all  the  evidence  heard;  and  then  the  in- 
quest may  be  set  aside  and  the  party  let  in  to  make  his  defense;  and  in  case 
of  refusal  to  do  so,  this  court  might  correct  the  error. 

This  cause  was  originally  commenced  in  the  county  court  of 
Fulton  county,  and  is  founded  on  three  j^iromissory  notes  signed 
by  Paschal  Taylor,  Eli  Taylor  and  John  Taylor,  ]  ayab'e  to 
John  Coleman,  and  assigned  in  blank  by  the  administrators  of 
John  Coleman,  then  deceased,  two  of  wliich  notes  were  witli- 
out  seal  and  the  other  under  seal,  and  two  of  them  joint  and 
several,  and  the  other  joint. 

These  notes  were  presented  to  said  county  court,  for  allow- 
ance against  one  of  the  plaintiffs  in  error,  Thomas  F.  Wolf, 
administrator  of  the  said  John  Taylor,  who  was  then  dead,  on 
the  21st  day  of  December,  1853,  the  day  fixed  u}ion  by  the 
administrator  for  the  presentation  of  claims  by  the  defendant 
in  error.  The  administrator  was  present  in  ])erson, 
and  made  no  *objection  to  the  notes  ;  they  were  al-  [*72] 
lowed  by  the  county  court,  and  the  clerk  ordered  to 
compute  the  amount  due.  On  the  same  day  and  before  any 
further  proceedings  were  had  in  the  matter,  the  otlier  ]ilaint- 
iff  in  error,  who  was  guardian  of  the  minor  heirs  of  tlie  de- 
ceased John  Taylor,  appeared  by  his  attorney  and  moved  the 
court  to  set  aside  the  allowance,  and  permit  him  to  defend 
against  the  claim.  The  county  court  allowed  the  moti(»n  and 
set  aside  the  allowance,  and  permitted  the  guardian  to  defend. 
Thereupon  the  guardian  objected  to  the  allowance  of  tlie 
claim,  and  both  parties  being  ready,  the  cause  was  tried  by 
the  county  judge,  who  found  against  the  claimant  and  .•  en- 
dered  judgment  against  him  for  cost. 

From  this  judgment,  the  claimant,  who  is  the  defendant  in 
error  here,  took  an  appeal  to  the  circuit  court.  In  the  a]>]ieal 
bond  and  in  the  circuit  court,  no  notice  whatever  was  taken  of 
the  guardian  or  his  wards.  The  clerk  of  the  circuit  court 
issued  his  appeal  summons  against  the  administrator,  whicli 
was  returned  served  in  the  pro]3er  manner  and  time  ;  but  no 
summons  was  issued  against  the  guardian  or  his  wards,  and  no 
notice  of  any  kind  was  given  them  of  the  taking  of  the  appeal, 
and  no  appearance  was  made  by  any  of  them. 

In  the  circuit  court  the  administrator  failed  to  appear  :  he 
was  defaulted,  and  upon  the  default  judgment  was  rendered 
against  him  on  the  three  notes  ;  the  proceeding  was  treated  as 
an  action  of  assumpsit  and  a  jury  impaneled  to.  assess  dam- 
c.ges,    who  assessed   the  damages   on  the  notes,  no  evidence 
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being  offered,  at  $502.95,  On  this  verdict  the  c'ourt  rendered 
judgment,  and  ordered  the  same  witli  costs  to  be  paid  in  due 
course  of  administration,  and  certify  to  the  county  court. 

The  administrator  and  guardian  now  bring  the  cause  to  this 
court  by  writ  of  error,  and  have  separately  assigned  errors. 

The  guardian  assigns  the  following  errors  : 

The  circuit  court  erred  in  proceeding  to  try  the  appeal,  be- 
cause there  was  no  jurisdiction  of  the  appeal  for  the  want  of 
service  on  the  guardian. 

The  clerk  of  the  circuit  court  ought  to  have  given  an  ap- 
peal summons  against  the  guardian  or  his  wards,  which  should 
have  been  properly  served  either  on  the  guardian  or  his  wards 
before  the  circuit  court  could  dispose  of  the  appeal. 

The  circuit  court  erred  in  taking  a  default  against  the  ad- 
ministrator. 

The  circuit  court  erred  in  impaneling  a  jury  to  assess  dam- 
ages. 

The  circuit  court  erred  in  rendering  judgment  upon  the 
default  aforesaid,  and  upon  the  assessment  and  verdict  of  the 

[*73]  *The  administrator  assigns  the  following  errors,  to 
wit : 

The  circuit  court  erred  in  taking  a  default  against  the 
defendant. 

The  circuit  court  erred  in  rendering  judgment  upon  such 
default. 

The  circuit  court  erred  in  impaneling  a  jury  to  assess  dam- 
ages. 

The  court  erred  in  rendering  judgment  upon  the  verdict  of 
such  jury. 

The  court  erred  in  ordering  the  assessment  of  damages,  and 
rendering  judgment  for  damages  alone  upon  the  notes  offered 
in  evidence. 

This  cause  was  heard  at  the  February  term,  1854,  of  the 
Fulton  Circuit  Court,  Wead,  Judge,  presiding. 

W.  C.  GouDY,  for  Plaintiff  in  Error. 

Kellogg  and  Manning,  for  Defendant  in  Error. 

Caton,  J.  While  the  statute  secured  to  the  heirs  the  right 
to  appear  by  their  guardian  before  the  county  court,  and  con- 
test the  validity  of  the  claims  filed  against  the  estate,  they 
were  obliged  to  defend  against  these  claims  in  the  name  of 
the  administrator.     He   alone  was  the  party  to  the  record. 
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The  heirs  may  well  be  considered,  in  sucli  a  case,  as  occujiying 
a  very  similar  position  to  one  for  whose  use  a  suit  is  brought 
in  the  name  of  another.  In  such  a  case  the  claim  must  be 
maintained  or  a  right  asserted  in  the  name  of  the  nouiiiuil 
party,  and  in  case  of  an  appeal  by  the  opposite  ])arty,  the 
process  is  only  issued  to  and  served  ujjon  the  noniinal  i)arty, 
and  the  pai'ty  in  interest  is  bound  to  take  notice  of  such  serv- 
ice and  appear  to  the  action  in  the  appellate  court,  as  nuich 
as  if  he  had  been  the  nominal  as  well  as  the  real  party,  and 
as  such  had  been  served  with  process.  So  here,  the  ajjpellant 
was  only  bound  to  bring  into  court  the  administrator  who  was 
at  least  the  nominal  legal  party  to  the  proceeding,  although 
in  the  circuit  court  the  infants  by  their  guardian  had  the  same 
right  to  appear  and  contest  the  claims  as  they  had  in  the 
county  court.  This  they  did  not  do,  but  suffered  a  default, 
or,  in  other  words,  failed  to  appear  and  defend  the  claims  in 
the  circuit  court,  whereupon  the  claimant's  damages  were  as- 
sessed and  judgment  rendered.  A  party  cannot  come  into  this 
court  and  for  the  first  time  complain  of  the  amount  of  dam- 
ages assessed  in  the  case  of  a  default,  especially  unless  there  is 
a  bill  of  exceptions  showing  all  of  the  evidence  upon  the  in- 
quiry of  damages.  Where  the  party  is  dissatisfied 
with  the  *amount  of  damages  assessed  upon  a  writ  of  [*T4] 
inquiry,  or  by  the  court  or  clerk  upon  a  default,  the 
proper  practice  is  to  Hie  affidavits  sliowing  all  the  evidence 
heard  upon  the  writ  of  inquiry,  and  ask  that  the  inquest  bo 
set  aside  and  a  new  writ  of  inquirj-  be  issued,  or  that  the  in- 
quest and  default  be  both  set  aside  and  the  party  let  in  to 
make  his  defense.  And  if  upon  a  proper  case  thus  presented, 
the  court  should  refuse  to  set  aside  the  inquest,  it  may  be  that 
this  court  would  correct  such  erroneous  decision,  but  without 
something  in  the  record  showing  the  whole  of  the  evidence 
upon  which  the  inquest  was  found,  it  is  impossible  for  this 
court  to  say  that  the  damages  were  excessive.  So  here,  a  state 
of  case  may  be  imagined  which  when  proved  might  both 
legally  and  equitably  have  entitled  the  claimant  to  the  full 
amount  of  his  claim,  and  as  the  record  does  not  show  that  such 
a  case  was  not  proved,  we  are  bound  to  presume  that  the  proof 
was  sufficient.  The  decisions  of  the  circuit  court  are  pre- 
sumed to  be  correct  till  the  contrary  is  affirmatively  shown. 

Upon  the  whole  we  feel  bound  to   affirm  the  judgment  of 
the  circuit  court. 

Judgment  affirmed. 
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tlENRY  Fishback  v.  Elisha  Brown. 

Appeal  from  Macoupin. 

Principal  anb  agent. — The  principal  is  accountable  for  the  acts  of  his 
agent,  and  a  party  who  exchanges  money  for  an  agent,  supposing  him  to  be 
acting  as  principal,  may  proceed  against  either  the  agent  or  principal,  if  he 
afterwards  discovers  the  fact  that  such  party  was  agent  tor  another.* 

This  cause  was  heard  before  Woodson,  Judge,  and  a  jury, 
at  December  term,  1854,  of  the  Macoupin  Circuit  Court.  The 
suit  was  commenced  before  a  justice  of  the  peace,  and  taken 
by  appeal  to  the  Circuit  Court. 

J.  M.  Palmek,  for  Appellant. 

WiER,  for  Appellee. 

Caton,  J.  Fishback  sued  Brown  upon  an  account  for  twen- 
ty-nine dollars  and  nine  cents,  which  Brown  admitted  to  be 
correct,  but  claimed  as  a  set-off  the  amoimt  of  a  lifty-dollar 
counterfeit   bill   which   he   had   received   of    Fishback,  and 

asked  for  a  judgment  for  the  balance.  The  jury  found 
[*75]     a  verdict   for  *the  defendant  for  the  balance  due,  upon 

allowing  him  the  fifty  dollars  for  the  counterfeit  bill, 
which  verdict  was  approved  by  the  circuit  court,  upon  a  mo- 
tion for  a  new  trial,  and  the  only  question  presented  is  whether 
the  evidence  justified  the  jury  in  their  linding,  that  Brown  re- 
ceived the  counterfeit  bill  of  Fishback,  or  his  agent  acting  for 
liim.     The  proof  is  this:     Fishback  had  a  store  in  Verden,  in 

Cited:  16111.  507;  69  111.  244;  104  111.  536. 

« Bloomer  r.  Anman,  12  111.  240;  Koch  v.  Willed,  63  111.  144;  Hopkins  v. 
Sneidecker,  71  111.  450. 

If  a  principal  permits  one  to  advertise  as  his  agent  he  will  be  bound  by 
any  agreement  rmide  by  the  agent  within  the  i-cope  of  his  apparent  authority. 
St.  L.  &  M.  Packett  Co.  v.  Parker,  69  111.  23;  Cochran  r.  Chitwood,  59  111. 
58;  Home  Life  Ins.  Co.  v.  Pierce,  75  111.  426;  Doan  v.  Duncan,  18  111.  96; 
Eclectic  Life  Ins.  Co.  v.  Fahrenburg,  68  111.  463. 

Where  the  agent  does  not  disclose  the  fact  that  he  is  dealing  as  an  agent, 
it  will  bind  him  as  principal.  Chase  v.  DeBoIt,  2  Gilm.  371 ;  Warren  v.  Dick- 
son. 27  111.  115;  Seery  v.  Socks,  29  111.  313;  Wheeler  r.  Reed,  36  111.81; 
Milliken  v.  Jones,  77  111.  372;  Hancock  r.  Yunker,  &3  III.  208. 

And  where  the  principal  is  not  legally  bound  by  contract  made  by  his 
agrent  the  latter  will  be  bound.  Mann  v.  Richardson,  66  111.  481;  Stephen- 
son r.  Mathers,  67  111.  123;  Hancock  v.  Yunker,  83  111.208;  Speery  r. 
Fanning,  80  III.  378. 

And  where  the  agent  aids  the  principal  in  a  fraud  he  will  be  liable.  Allen 
V.  Harttield,  76  111.  358;  Reed  v.  Peterson,  91  111.  288. 
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which  English  was  his  clerk.  Gibson  was  in  the  same  store, 
attend  in  i!"  to  tlie  business  of  Brown,  whose  ag-ent  he  was.  A 
boy  came  into  the  store  and  ]jurchased  goods,  wl)ich  amounted 
to  less  than  lifty  dollars,  and  offered  the  bill  in  payment  to 
English,  the  clerk,  wlio  could  not  change  it.  It  was  propoi-ed 
to  go  to  Brown,  who  was  absent  one  hundred  yards  distant, 
and  get  him  to  change  it,  but  it  was  objected  that  he  had  re- 
fused to  change  bills  before,  whereupon  Gibson  directed  the 
c'erk  to  go  to  Brown,  and  tell  him  to  send  him  the  change 
in  small  bills,  according  to  the  testimony  of  two  witnesses, 
while  Gibson  denies  that  he  gave  any  such  direction.  English, 
the  plaintiff's  clerk,  went  to  Brown  and  gave  liim  the  tifty- 
dollar  bill,  and  got  a  package  of  money  in  exchange,  with  di- 
rections from  Bi-own  to  have  Gibson  count  it.  With  the  ]\ack- 
age  of  money  he  returned  to  the  store'  and  gave  it  to  Gibson, 
with  the  direction  of  Brown  that  he  should  count  it.  lie  did 
so,  and  found  the  package  to  contain  fifty-one  dollars,  of 
which  he  retained  one  dollar,  and  pnshed  the  fifty  dollars,  in 
small  bills,  along  the  counter  towards  the  boy,  who  commenced 
counting  out  the  money,  but  being  unable  to  do  it,  McKee, 
another  clerk  of  Fishback's,  took  the  money  and  counted  out 
the  boy's  change  and  gave  it  to  him,  and  retained  the  price  of 
the  goods  for  Fishback.  Were  the  jury  authorized,  from  this 
evidence,  to  find  that  Brown  changed  the  money  for  Fisli- 
back?  We  think  that  tliey  were  not  only  authorized,  but  that 
they  were  required  so  to  find.  His  agent  had  sold  the  goods 
to  the  boy  and  taken  from  him  the  bill  for  the  ]nirpose  of 
making  the  change,  and  taking  from  it  the  price  of  the  goods 
for  his  benefit.  When  he  took  the  bill  from  the  boy,  he  took 
it  as  the  plaintift"'s  agent,  in  the  regular  course  of  his  business, 
and  as  such  agent  he  held  it.  It  was  the  plaintiff's  business 
to  make  the  change,  supposing  the  bill  was  good,  or  to  lose 
the  sale  of  his  goods.  It  is  true,  that  English  represented  to 
Brown  that  he  wanted  it  changed,  not  for  the  plaintiff",  but 
for  Gibson,  Brown's  own  agent ;  and  it  may  be  true  that  Gib- 
son told  him  to  do  so,  but  that  misrepresentation  did  not 
change  the  cliaracter  of  the  transaction  or  the  truth  of  the 
case.  Whatever  Gibson  did  in  the  matter  was  not  on  his  own 
account,  nor  on  account  of  Brown,  in  M'hose  employ  he 
was,  but  for  the  benefit  of  the  plaintiff'  alone.  *Sup-  [*T0] 
])ose  Brown  liad  changed  the  bill  at  the  request  of 
English,  in  total  ignorance  of  his  employment,  and  supposing 
that  it  was  on  account  of  Englisli  alone,  he  would  still  have 
the  right  to  go  upon  the  ])rincipal  wlien  he  learned  the  fact 
of  the  agency,  although  in  such  a  case  he  might  also  have  a 
remedy  against  the  agent.     Suppose  a  stranger  had  received 
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at  the  counter  a  counterfeit  bill  of  English,  under  the  belief 
tliat  he  was  the  owner  of  the  store,  would  it  be  contended 
that  such  mistake  of  the  agent  for  the  princi]ml  would  absolve 
the  latter  from  liis  responsibility  for  the  acts  of  the  former 
j^erformed  in  pursuance  of  his  agency  ?  Gibson  had  no  use 
for  the  money,  either  for  his  own  business  or  that  of  Brown,  but 
he  interfered  solely  for  the  benefit  of  the  plaintiff.  He  made 
the  suggestion  to  the  plaintiff's  agent  to  advance  the  plaintiff's 
business,  and  the  agent  in  prosecuting  that  business,  adopted 
and  acted  upon  that  suggestion.  Nor  is  there  any  pretense 
for  saying  that  English  took  the  bill  to  Brown  as  the  agent 
of  the  boy.  The  boy  never  sent  him  to  Brown  to  get  the  bill 
changed  ;  he  gave  English  the  bill  for  him  to  change,  and  with 
no  express  or  implied  request  that  he  would  get  another  to 
change  it.  The  simple  question  is,  for  whom  was  English 
acting — whose  representative,  in  fact,  was  he  when  he  pro- 
cured Brown  to  change  the  bill  ?  Upon  this  question  there 
was  no  room  for  the  jury  to  doubt.  Had  the  verdict  found 
this  fact  the  other  way,  we  should  have  been  forced  to  the 
conclusion  that  they  had  entirely  mistaken  the  evidence,  or 
had  misunderstood  the  law  as  applicable  to  the  evidence. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Francis  McCartney  v.  Elisha  Hunt  et  al. 

Appeal  from  Pike. 

Possession  of  land  obtained  by  collusion  with  tenant — Fokcible 
ENTRY  and  detainer. — Where  a  party,  the  proprietor  of  land,  obtains  pos- 
session by  collusion  with  the  tenant  of  another,  the  lessor  will  recover  pos- 
session by  forcible  entry  and  detainer,  whether  he  is  entitled  to  retain  such 
possession  or  not.  The  proprietor  only  holds  in  the  capacity  of  the  person 
with  whom  he  colluded. 

This  was  a  bill  in  chancery  in  the  court  below,  filed  by  the 
appellant  against  Hunt  and  others  for  an  injunction. 

The  bill  alleges  that  the  complainant,  on  the  27th  day  of 
December,  A.  D.  1850,  purchased  of  Jesse  Delano 
[*77]  and  the  heirs  *of  Ganet  Sickles,  the  south-east  quar- 
ter of  section  nineteen,  township  four  south,  range 
five  west,  fourth  parallel  meridian,  who  were  the  owners  of 
said  land  in  fee  simple  ;  that  said  land  had  been  owned  by  said 
persons,  previous  to  complainant's    purchase,  for  a   number  of 

Cited:  IGIU.  416j  83  IU.  478. 
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years,  during  the  most  of  wliieli  time  it  had  been  vacant  and 
unoccupie  J ;  that  he  had  paid  one  thousand  dollars  for  said 
land,  and  took  a  warranty  deed  for  the  same;  that  at  the  time 
of  said  purchase,  the  title  of  said  ]iersons  from  whom  he  pur- 
chased was  perfect ;  that  there  was  no  conflicting  or  adverse 
title  of  any  description,  claimed  by  any  other  person  to  said 
land.  Bill  further  alleges,  however,  that  at  the  time  of  said 
purchase  of  said  premises  above  stated,  Hunt,  (one  of  the  de- 
fendants) had  an  improvement  on  a  ])artof  said  land,  and  was 
in  possession  thereof  by  a  tenant  who  was  occupying  the  same, 
but  that  said  Hunt  did  not,  nor  had  he  at  any  time  claimed  or 
pretended  to  have  any  title  to  said  land,  or  any  interest  there- 
in, except  as  owner  of  said  improvements,  and  that  said  Hunt 
was  an  intruder  thereon.  That  after  the  purchase  by  com- 
plainant of  said  land  and  receiving  his  deed  therefor,  the  ten- 
ants of  said  Hunt  in  possession  of  said  land,  upon  notice  being 
served  upon  them  for  that  purpose,  surrendered  the  possession 
of  said  premises  to  complainant,  and  complainant  received 
possession  thereof  from  said  tenants,  and  has  ever  since  been 
in  the  occupation  of  said  land.  That  complainant,  as  owner, 
has  made  va'uableim]:)rovements  upon  said  land,  and  as  a  farm- 
er is  now  dependent  thereon,  has  growing  crops  thereon,  etc. 
Bill  further  alleges,  that  Hunt  has  commenced  actions  of  forci- 
ble entry  and  detainer  against  complainant  for  the  possession 
of  said  land,  having  neither  right,  title  or  claim  of  either 
thereto,  but  basing  his  right  to  recover  upon  the  fact,  that  the 
possession  thereof  had  been  derived  from  the  tenants  of  said 
Hunt  by  complainant,  and  that  complainant  wasestop])ed  there- 
by from  setting  up  his  title,  or  disputing  the  title  of  said  Hunt ; 
that  upon  said  grounds  said  Hunt  had  recovered  judgment  be- 
fore a  justice  of  the  peace,  which  complainant  had  appealed  to 
the  circuit  court,  where  it  is  now  pending  ;  that  complainant 
liad  been  advised  that  he  could  not  set  up  his  legal  title  in  de- 
fense of  said  suits,  that  his  remedy  was  equitable,  etc.  Bill 
alleges,  that  if  complainant  is  turned  out  of  possession  he  will 
sufl:er  great  and  irreparable  damage  thereby,  and  that  the  legal 
remedy  which  might  be  accorded  him  against  the  said  Hunt 
for  mesne  profits^  would  be  wholly  inadequate,  etc.,  etc.  Bill 
prays  for  injunctions  restraining  said  suits,  and  that  they  be 
made  perpetual. 

Injunctions  issued  upon  the  tiling  of  the  bill,  which   Avere  at 
the  November   term,   A.  D.  1853,   Walker,  Judge,  presiding, 
dissolved,  upon   the  ground  of   want  of  equity  on  the 
face  of  the  *bill  and  the  bill  dismissed.      Complainant     [*78] 
appealed,  and  now  assigns  for   error  the  decree  of  said 
court,  dissolving  said  injunctions  and  dismissing  said  bill. 
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HiGBEE  and  Hat,  for  Appellant. 

W.  A.  and  J.  Grimshaw,  for  Appellees. 

Caton,  J.     Tlie  bill  in  this  suit  shows  that  the  complainant 
pnrchased  the  premises    in  question,  of   which  the  defendant, 
his  tenant,  was  in    possession,  without  tit'e,  and'that  the  com- 
p'ainant  prevailed  upon  the  tenant  to  yield    up  the  possession 
to  hira.     The  defendant  then  brought  forcible   entry  and   de- 
tainer to  regain  the  pos^ession,  and  in  that  action   obtained  a 
pidgnient;  and  this  bill  prays  that  the  defendant  may  be  en- 
joined from  prosecuting  that  action  further,  and  obtaining  the 
possession.     Upon  the  case  made  by  the  bill,  there  can  be  no 
doubt  that  the  defendant  was  entitled  to  recover  in  the  action 
at  law.     The  statute  as  construed  by  this  court  in  several  cases, 
expressly  provides  that  he  shall  recover  the  possession  in  such 
a  case,  whether  he  be  entitled  to  retain  it  or  not.     Although 
the  complainant,  by  virtue  of  his  legal  title  to  the  land,  was  en- 
titled  to  the    possession  of  it,  as   against  the  defendant  who 
had  no  right  there,  except  his  bare  ]jossession,  yet  it  is  not  con- 
sistent with  the  policy  of  the  law,  to  allow  the  legal  owner  to 
right  himself,  and  take  ]30ssession  of  the  land,  either   by  open 
violence,  or  by  secret  intrigue  with  those  who  took  the   pos- 
session from  the  defendant.     According  to  Ballance  v.  Forti€i\ 
3  Oilman,  291,  by  procuring  the    posteesion  from  the  tenant 
of  the  defendant,  he  but  stepped  into  the  tenant's  shoes,  and 
must  hold  the  jjossession  in  the  same   capacity  as  did  the   ten- 
ant, to  whose  rights  alone  he  succeeded.      He  could  no  more 
setup  a  paramount  title  for  the  purpose  of  retaining  the  pos- 
session thusacquii-ed,  than  the  tenant  from  whom  he  received  the 
possession  could  have  done.     Such  is   acknowledged  to  be  the 
law,  the  policy  of  which  is  very  manifest.     It  is  to  prevent  any 
party  from  tampering  with  a   tenant,  to  whom  the    possession 
of  and  has  been  contided.     It  is  to  prevent  a  tenant  from  be- 
traying the  rights  and  interests  of  the  landlord  from  whom  he 
obtained  the  jjossession.     The  law  will    com]  el  the   tenant  to 
act  in  good  faith  towards  liis  landlord.     None  of   the  princi- 
])les  of  equity  upon  which  the  complainant  relies,  when  prop- 
erly understood,  give  countenance  to  the  case    made  by   this 
bill.     The   complainant  has  no   right  which    is  incapable   of 
being  asserted  in  a  court  of  law.     As  the  owner  of  the  land,  he 
had  a  right  to  acquire  the  possession  in  the  mode  provided  by 

law,  and   that  right   he   could   have  asserted    in  that 
[*T9]     *court,  but  he  had  no  right  to  acquire  that  possession 

in    an    unlawful    mode,  either  by  violence    or   fraud. 
Suppose  the  complainant,  instead  of  tampering  with  the  tcu- 
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ant,  and  getting  tlie  possession  from  him  peaceably,  had  en- 
tered with  a  strong  hand  and  ejected  the  defendant  viok'nt'y. 
Could  it  be  pretended  for  a  moment,  that  a  court  of  equity 
would  protect  him  in  the  possession  tlnis  violently  obtained  ? 
The  complainant  has  no  right  there  till  he  has  restored  to  the 
defendant  what  he  has  illegally  taken  from  him.  When  he 
has  done  that,  he  will  be  in  a  position  to  assert  his  rights  in  a 
court  of  law.  The  defendant  has  no  unfair  legal  advantage  of 
the  plaintiff.  It  is  the  latter  who  has  sought  to  obtain  an  un- 
fair advantage  of  the  former, — unfair,  because  illegal  and  di- 
rectly against  the  policy  of  tlie  law.  Were  we  to  sustain  this 
bill,  we  should  absorb  the  whole  jurisdiction  of  the  courts  of 
law  in  ejectment  cases.  Nay  more,  we  should  say  to  every 
body,  you  may  go  on  without  trial,  without  process,  without 
law,  and  by  fraud  or  violence,  thrust  yourself  into  the  posses- 
sion of  any  land  you  think  yuur  own,  which  is  in  the  posses- 
sion of  another,  and  if  the  courts  of  law  attempt  to  distui'b 
you  in  the  enjoyment  of  the  possession  thus  illegally  acquired, 
we  will  investigate  your  title,  and  if  we  shall  be  of  opinion 
that  you  would  have  recovered  the  piossession  at  law,  which 
you  have  taken  in  violation  of  law,  we  will  protect  you  there 
in  despite  of  the  courts  of  law  and  in  deliance  of  the  express 
provisions  of  the  statute.  The  complainant  has  shown  himself 
the  first  aggressor.  He  does  not  come  here  with  clean  hands, 
and  is  very  clearly  not  entitled  to  relief. 

The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 


Richard  Nash  v.  James  Nash. 

Error  io  Mason. 

Action  of  debt — Whkn  maintainable. — An  action  of  debt  may  ho 
maintained  upon  an  instrument  under  seal  fcr  a  sum  certain,  payable  to  a 
specified  person,  and  *at  a  certain  time,  although  it  states^e  cojisidei-ation 
for  which  it  was  given,  "without  alleging  or  proving  such  consideration. 
Such  statement  does  not  change  the  character  of  the  instrument. 

DE.MunTiER. — Upon  a  demurrer  to  the  whole  declaration,  if  any  one  count 
is  good,  the  demurrer  should  be  overruled. 

*This  cause  was  heard  by  Walker,  Judge,  at  April     [*S0] 
term,  1854,  of  the  Mason  Circuit  Court. 

J.  S.  Bailet,  for  Plaintiff  in  Error. 
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WiLLiAivi  Kellogg,  for  Defendant  in  Error. 

Caton,  J.  The  declaration  is  in  debt,  containing  three 
counts.  The  first  is  special,  upon  an  allegation  to  pay  money, 
and  the  others  the  common  counts.  The  defendant  craved 
oyer  of  the  specialty  sued  on,  and  set  it  out  in  his  demurrer 
as  follows: 

"March-25,  1850. 

One  day  after  date.  I  promise  to  pay  Richard  Nash  or  order,  the  sum  of 
seven  hundred  and  fifty  dollars,  which,  on  settlement,  he  assumes  to  pay  our 
creditors,  on  a  partnership  flat  boat  load  of  pork  taken  to  Vicksburgh,  Mis- 
sissippi.   Value  Received.    Witness  my  hand  and  seal. 

JAMES  NASH."     [seal.] 

The  court  sustained  this  demurrer  to  the  whole  declaration, 
and  rendered  judgment  for  the  defendant,  which  is  the  decis- 
ion complained  of.  We  think  the  court  erred  in  sustaining  the 
demurrer.  The  instrument  set  out  on  oyer  is  an  obligation 
for  the  payment  of  money  only.  But  for  the  seal,  it  would 
be  simply  a  promissory  note.  It  is  for  a  sum  certain,  is  pay- 
able at  a  certain  time,  and  is  payable  to  a  specified  person.  It 
is  subject  to  no  condition  or  contingency.  It  is  true  the  in- 
strument expresses  the  consideration  for  whicli  it  was  given, 
or  rather  explains  the  transaction  out  of  which  the  indebted- 
ness may  have  arisen,  but  that  explanation  in  no  way  changes 
the  character  of  the  instrument  or  undertaking,  and  consti- 
tutes no  part  of  the  obligation.  That  explanatory  part  of  the 
paper  might  have  been  left  out  altogether,  and  may  now  be 
considered  as  surplusage,  leaving  the  legal  effect  of  the  obli- 
gation the  same  as  if  it  had  never  been  inserted.  The  instru- 
ment is  a  single  obligation  for  the  payment  of  money  only, 
and  is  described  or  set  out  in  the  first  count  of  the  declaration, 
according  to  its  legal  effect.  Besides,  the  common  counts 
which  do  not  purport  to  be  brought  upon  a  sjiecialty,  are  in  the 
usual  form,  and  are  unquestionably  good.  The  dennirrer  should 
have  been  overruled,  and  the  decision  of  the  circuit  court 
must  be  reversed  and  the  cause  remanded.  ' 

Judgment  reversed. 
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*PiTTSFIELD  &  FLORENCE     PlANK  RoAD  CoM-       ['^81] 

PANY  y.  George  Harrison. 

Appeal  from   Pike. 

Constitutional  t.a"w — Statute — STOCKHOiiOERs  as  wmsTEssEs. — A  law 
which  declares  that  stockholders  in  an  incorporated  company  may  be  com- 
petent witnesess  for  or  against  the  company,  is  not  unconstitutional. 

Act  as  to  evidence  op  corpokate  proceedings. — The  intention  of  the 
"  act  in  relation  to  the  evidence  of  the  proceedings  of  corporations,"  ap- 
proved February  12,  1853,  was  to  place  certified  copies  on  the  same  footing 
with  the  originals;  but  not  to  make  such  books,  records,  etc.,  evidence,  as 
were  not  so  before  the  passage  of  the  law. 

This  cause  was  heard  before  Walker,  Judge,  at  March 
term,  1854,  of  Pike  Circuit  Court. 

On  the  trial  of  the  cause  in  the  circuit  court,  after  Harrison 
Iiad  closed  his  case,  the  Plank  Road  Company  offered  Daniel 
D.  Hicks  as  a  witness,  who  admitted  on  his  voire  dire  that  he 
was  a  stoclvholder  and  director  in  the  company.  The  court 
thereupon  excluded  his  testimony,  although  the  act  in  question 
was  presented  to  the  court. 

C.  P.  Chapman,  the  treasurer  of  the  company,  was  called, 
who  produced  his  books  to  show  the  amount  of  money  paid 
by  the  corporation,  which  testimony  was  also  excluded.  Ver- 
dict and  judgment  for  Harrison  in  the  court  below. 

Grimshaw  and  Hat,  for  Appellant. 

Williams  and  Lawrence,  for  Appellee. 

Caton,  J.  The  first  section  of  an  act,  approved  on  the 
28th  of  February,  1854,  provides  "That  stockholders  in  the 
Pittsfield  and  Florence  Plank  Road  Company,  in  this  State, 
shall  be  competent  witnesses  for  or  against  said  company  in  all 
suits  of  law  or  equity  in  which  said  company  shall  be  a  party." 
Under  this  statute  a  stockholder  in  the  road  was  offered  as  a 
witness  for  the  corporation,  whose  testimony  the  court  exclud- 
ed on  the  ground  of  interest,  to  which  an  exception  was  taken, 
and  which  is  now  assigned  for  error. 

It  is  admitted  that  if  the  legislature  had  authority  to  pass 
the  act  referred  to,  the  court  improperly  excluded  the  testi- 
mony. We  think  the  law  was  not  unconstitutional.  It  is  ob- 
jected that  the  law  is  special,  designed  to  affect  only  this  par- 
ticular corporation,  and  that  it  deprives  the  plaintiff  below  of 
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important  ""egal  rights,  wliicli  were  secured  to  liim  by  the  gen- 
eral law  of  the  State  at  the  time  his  claim  against  the  corpora- 
tion accrued.     It  is  true,  that  this  was  s|  ecial  legislation,  but 
it  does  not  necessarily  follow  that  it  was  therefore  unconstitu- 
tional.    The  granting  of  a  charter  creating  a  curpora- 
[*82]     tion  *is  special  legislation,  and  in  such  charters  spe- 
cial privileges  are  always  granted  to  the  corporators; 
and  had  this  provision  been  inserted  in  the  original  charter 
creating  the   corporation,   its   constitutionality   would  hardly 
have  been  objected  to.     Extraordinary  rights,  as  well  as  exti  a- 
ordinary  remedies  and  peculiar  liabilities,  are  frequently,  and 
indeed  almost  always,  provided  for  in  acts  of  incorporation. 
It  is  diiftcult  to  show  why  the  legislature  had  less  authority  to 
prescribe  this  rule  of  evidence  in  a  subsequent  laAV  than  they 
would  have  had  in  the  original  charter.     The  one  would  affect 
the  rights  of  others  as  much  as  the  other.     JSTor  does  this  law 
deprive  the  plaintiff  below  of  any  legal  right  which  he  previ- 
ously possessed.     A  legal  right  is  a  deduction  or  conclusion  of 
law  arising  from  a  given  state  of  facts.     If  the  legislature  at- 
tempts to  change  the  nature  of  the  right  thus  arising   from 
a   given   state  of   facts,   it   then   transcends   its   power,  and 
the  law  is  void.     But  it  is  within  the  undoubted  power  of  the 
legislature  to  change  the  rules  of  evidence   by  which  those 
facts  are  to  be  ascertained  and  established.     They  may  not,  in- 
deed, deprive  the  party  of  all  means  of  establishing  the  facts 
"upon  which  his  rights  depend,  but  it  has  ever  been  considered 
a  part  of  the  legislative  functions  of  every  State  to  determine 
wdiat  sliall  be  competent  evidence  in  its  courts  of  justice.     It 
is  admitted  that  this  power  might  be  so  exercised  as  to  deprive 
parties  of   all  means  of  proving  their  rights.     When  we  meet 
wMth  such    a  law,  it  will   be  time  enough  to  declare  it  void. 
This  law  is  of  a  contrary  character.     Instead  of  limiting   the 
means  of  proof,  it  actually  extends  them.     It   makes  witnesses 
com])etent  who  at  common  law  were   not   allowed    to  testify, 
and  thus  ati'ords  another  naode  for  ascertaining  facts.     Nor  is 
the  rule  of   evidence  thus  prescribed  for   the   benefit  of   the 
corporation  alone,  for   shareholders  may  as  well  be   called  to 
testify  against  the  company  as  for  it.     It  is  certainly  no  objec- 
tion to  the  constitutionality  of  the  law  that  it  makes  interested 
])arties  competent  witnesses.     Such  a  rule  of  evidence  has  been 
adopted,  and  is  now  in  force  in  many    of   the    States,    and  the 
objection  has  never  been  heard  that  such  laws  were  void   for 
the  want  of  power  in  their  legislatures  to  pass  them.     Without 
enlarging  unnecessarily  upon  the  subject,  we  cannot  doubt  that 
the  legislature  had  the  right   to    declare   parties    interested  in 
the  company  to  be  competent  witnesses   in  suits  in  which  the 
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corpoj-ation  was  a  I'artj.  It  is  for  the  legislature  and  not  the 
courts  to  determine  unonthe  wisdom  or  i-olicy  of  such  laws. 
If  thej  pass  them  without  transcending;  their  power,  it  is  <>iir 
simple  duty  to  enforce  them.  We  tliink  the  court  erred  in 
excluding  the  testimony  of  the  witness  Hicks. 

*We  think  the  court  properly  excluded  the  treas-  [*83] 
urer's  books  to  prove  payments  made  to  the  plaintiffs 
below.  That  was  offered  under  an  act  passed  on  the  12th  Feb- 
ruary, 1853,  which  jirovides  "  That  copies  of  all  pa])ers,  books, 
or  proceedings,  or  parts  thereof,  ai3]:iertaining  to  the  trans- 
action of  any  rail  road  company,  banking  association,  or  other 
corporation,  certified  to  be  true  copies  by  the  clerk,  secretary, 
cashier  or  other  keeper  of  the  same,  under  the  seal  of  such 
company,  bank  or  corporation,  or  under  the  private  seal  of 
such  clerk,  secretary,  cashier  or  other  keeper  of  the  same,  if 
there  be  no  seal  in  such  company,  bank  or  corporation,  the 
said  clerk,  secretary,  cashier  or  keeper,  also  certifying  tliat  lie 
is  interested  in  the  safe  keeping  of  the  original,  of  which  he 
gives  certified  copies,  with  an  affidavit  of  the  truth  of  such 
certificate,  taken  before  some  officer  authorized  to  administer 
oaths,  being  annexed  thereto,  shall  be  received  as  prima  /acie 
evidence  of  the  facts  so  certified  in  all  the  courts  of  this  State, 
in  any  suit  or  proceeding  pending  before  them."  The  object 
of  that  law  was  not  to  make  such  books  and  records,  or  copies 
thereof,  evidence,  when  such  books  and  records  were  not  evi- 
dence before,  but  simply  to  make  certified  copies  evidence, 
wdien,  by  the  law  as  it  before  stood,  the  originals  would  have 
been  evidence  had  they  been  introduced.  The  intention  of 
that  law  was  to  place  certified  copies  on  the  same  footing  with 
the  originals. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Elijah  Mitchell  v.  Samuel  T.  Mayo,  Administra- 
tor, &G. 

Agreed  Case  from  Macoupm. 

Note — Extinguished  by  judgment — Interest.— In  the  county  court, 
when  a  note  bearing  ten  per  cent,  interest,  is  presented  against  an  estate 
and  allowed,  the  note  is  extinguished  'by  the  judgment,  and  but  six  per 
cent,  interest  can  be  allowed  upon  such  judgment." 

Order  of  court  against  estate  a  judgment. — An  order  of  the  county 
court  in  favor  of  a  creditor  against  an  estate,  is  a  judgment."^ 

This  was  an  agreed  case  from  Macoupin  county,  setting 
fortli  that  on  the  9th  of  May,  1851,  the  deceased  gave  his  note 
to  the  plaintifl:  for  SiSO,  to  bear  interest  from  date,  at  the  rate 
of  ten  per  cent,  per  annum,  for  money  loaned.  Under  the 
95th  section  of  Statute  of  ''Wills,"  defendant  gave  notice  of 

a  day  in  the  County  Court  of  said  county,  for  adjust- 
[*84]     ment  of  claims  *against  the-  estate  of   said  deceased, 

when  said  note  was  presented  and  allowed  in  favor  of 
the  plaintiff.  The  question  certilied  and  submitted  to  the 
Supreme  Court,  is  this,  "  Does  the  allowance  of  said  note  re- 
duce the  rate  of  interest  payable  on  the  same  from  ten  to  six 
per  cent.  ? " 

D.  A.  Smith,  for  the  Plaintiff. 

Palmer  and  Pitman,  for  the  Defendant. 

Caton,  J.  The  question  presented  in  this  cause  is,  whether 
the  decision  of  the  county  court  allowing  the  claim  of  the  cred- 
itor against  the  estate  was,  in  the  language  of  the  statute,  a 
''judgment  recovered  before  any  court  or  magistrate  author- 
ized to  enter  up  the  same  within  this  State."  We  think  it 
fully  settled  in  the  case  of  Propts  v.  Meadows,  13  111.  157, 
that  it  was  such  a  judgment.  In  pursuance  of  Sec.  95,  Stat, 
of  Wills,  the  administrator  gave  notice  to  persons  having 
claims  against  the  estate,  to  ap])ear  befcjre  the  county  court 

Cited:  72  111.  347;  16  Bradw.  548. 

"Waymen  v.  Cochrane,  85  HI.  152;  Palnifr  v.  Harris,  100  111.  276.  The 
judgnifiit  operates  as  a  merger  of  the  preceding  del)t.  Rumiamaker  r.  Cor- 
dray,  54  111.  308.  Richardson  v.  Aiken.  84  111.  221.  Boynton  v.  Ball,  10.> 
III.  627.  VVannen  ti.  McNulty,  2  Gilm.  355.  Compare  further  as  to  rate  of 
intfrest  after  judgment,  Shipman  v-  Bailey,  20  \V.  Va.  140;  Moore  v.  Hol- 
land. 16  S.  C.  15;    O'Brien  v.  Young,  95  N.  Y.  428. 

'•reople  V.  Grey,  72  111.  343. 
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on  a  certain  day,  and  present  and  estabh'sli  tlieir  claims.  In 
pnrsnance  of  sucli  notice,  the  creditor  did  apjcar,  presented 
and  proved  his  c'aim  against  the  estate,  and  it  was  allowed. 
That  the  court  had  jurisdiction  to  hear  and  determine  upon 
the  claim  there  is  no  doubt,  and  that  the  ]:arties,  that  is,  the 
creditor  and  the  administrator,  were  rec^nlarly  before  the  court, 
for  the  ]ur].ose  of  investigating-  and  determining  the  claim,  is 
not  questioned.  This  court  said  in  the  case  above  referred  to, 
''  When  the  parties  are  thus  before  the  court,  its  adjudication 
is  final  and  conclusive  upon  tliem."  Here,  then,  the  court  had 
lurisdiction  of  the  persons  and  of  the  subject  matter.  It  heard 
and  determined  the  facts,  and  pronounced  the  conclusion  of 
the  law  upon  the  facts  thus  found,  and  such  determination  was 
linal  and  conclusive  upon  the  parties  thus  before  the  court.  It 
was  a  judgment  of  a  court  of  competent  jurisdiction  in  a  ju- 
dicial proceeding  properly  instituted  and  regularl}'  piending 
before  it.  What  was  the  form  of  the  judgment  thus  entered 
by  the  county  court,  the  agreement  certitied  does  not  show, 
but  we  are  to  pi-esume  that  the  judgment  allowing  the  claim 
was  in  proper  form.  Of  that,  no  question  is  made.  It  is  tru  ; 
that  no  execution  could  be  issued  upon  the  judgment,  but  in 
this  respect  it  is  like  a  judgment  of  the  circuit  court  against 
an  administrator.  Upon  such  a  judgment  as  upon  this,  no  ex- 
ecution is  awarded,  but  the  judgment  is  ordered  to  be  paid  in 
the  due  course  of  administration.  The  ettect  of  the  order, 
adjudication  or  judgment,  is  precisely  the  same  in  the  one 
case  as  in  the  other. 

*It  must  be  certified  to  the  court  beV)-v  that  the     [*S5] 
note  was  extinguished  by  the  judgment  of  ihe  county 
court,  and  that  but  six  jjer  cent,  interest  can  be  allowed  upon 
that  judgment. 


^    Benjamin  Harman  v.  Phebe  Haeman. 

Error  to  Menard, 

Application  for  divorce — Proof  of  marriage. — In  an  application 
for  a  divorce,  it  is  not  necespary  to  prove  that  the  parties  were  lairfulJti 
married;  proof  of  marriage  is  sufficient. 

Cited:  Proof  of  adultery,  58  111.  60.  Grounds  of  divorce,  18  III.  139,  140; 
40  111.  341.  What  constitutes  cruelty,  60  111.  188,  190;  88  111.  250;  103  111. 
482;  16Bradw.350. 

Marriage — Wliat  consfitvtes — Validity  of. 

See  Starr_&  C._,  111.  Stat.  1592  et  seq.  (Ch."89)  and  notes. 

The  validity  of  a  marriage  depends  on  the  law  of  tlie  ;place  where  it  is 
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Same — Evidekce. — In  civil  actions,  reputation,  cohabitation,  acknowledg-- 
nients  of  the  parties,  etc.,  are  sinlicieiit  evidence  of  marriage. 

Waivek  of  issuk. — If  a  bill  for  divorce  avers  a  niarriai^e,  which  is  con- 
fessed or  not  denied  by  tlie  answer,  it  may  be  considered  that  an  issue  on 
this  allegfation  is  Avaived. 

Cruelty  as  ground  for  divorce. — It  is  not  required  that  a  party 
should  endure  "extreme  and  repeated  cruelty  for  two  years,"  before  a 
divorce  can  be  obtained  for  that  cause. 

This  cause  -was  heard  by  "Woodson,  Judge,  at  May  term, 
1S54,  of  Menard  Cii'cuit  Court. 

The  instrnctions,  u]3on  which  the  case  was  presented  to  this 
Court,  are  set  out  in  the  opinion. 

T.  L.  Hakkis,  for  Plaintiff  in  Error. 

E.  B.  Herndon  and  J.  H.  Collier,  for  Defendant  in  Error. 

consummated.  McDeed  r.  McDeed.  67  111.  546;  Clark  v.  Clark,  8Cush.  385; 
Fenton  r.  Livingrstone,  3  Macq.  H.  L.  Cas.,  497. 

The  legality  of  a  marriage  should  not  be  determined  in  a  collateral  pro- 
ceeding. ^  Myatt  V.  Myatt,  44  111.  473. 

If  sufficient  according  to  the  common  law,  it  will  be  valid  unless  the 
statute  forbids  sLich  marriage.  Port  v.  Port,  70  111.  484;  Helblethwaite  v. 
Hepworth,  98  111.  126;  Campbell  v.  Gullatt,  43  Ala.  57;  Hargraves  v. 
Thompson,  31  Miss.  211. 

A  stitute  enacted  subsequent  to  a  marriage  will  have  no  bearing  upon  the 
validity  of  such  marriage.     111.  Land  &  Loan  Co.  i\  Bonner,  75  111.  315. 

Marriage,  in  Illinois,  of  persons  domiciled  here,  but  subjects  of  a  foreign 
country,  contrary  to  law  of  such  foreign  country.     Roth  r.  Roth,  104  111.  35. 

At  common  law  no  formality,  apart  from  the  agrpement  itse'f,  is  necessary 
to  constitute  marriage.  2  Kent  Com.  87;  Starr  r.  Peck,  1  Hill,  270;  Wright 
r.  Wright,  48  How.  Pr.  1;  Hayes  r.  People.  25  N.  Y.  390;  Hutchins  r.  Kim- 
mel,  31  Mich.  127;  Sfipp  v.  iSTewson,  27  Tex.  537;  Dickerson  v.  Brown,  49 
Mi^s.  357.  But  see  Dennison  v.  Dennison,  35Md.  361;  State  t'.  Samuel, 
2  bev.  &  Bat.  177. 

Cohabitation,  acknowledgment,  and  general  reputation  do  not  constitute 
marriage,  but  are  merely  evidence  froi^^  which  the  jury  may  find  the  fact  of 
marriage.  Dunbarton  »'.  Franklin.  19  N.  H.  257.  And  without  concomitant 
facts,  irreguliir  cohabitation  and  reputation  are  insufficient.  Yardley's 
Estate,  75  Penn.  St.  207. 

Cohabitation,  reputation,  etc.,  are  evidence  to  establish  a  marriage  in  all 
cases  except  in  cases  of  bigarav  and  criminal  conversation.  Northfield  v. 
Vershire,  33  Vt.  110;  Taylor  r.  Robinson,  29  Me.  323;  Buddington  r.  Mun- 
son,  33  Conn.  481;  Commonwealth  v.  Hurley,  14  Gray.  411 ;  Rundle  r.  Peg- 
ram,  49  Miss.  751;  Richard  v.  Brehm,  73  Pa.  St.  140;  Campbell  v.  Gullatt, 
43  Ala.  57.  _ 

A  contract  of  marriage  per  verba  de  fttfuro  is  not  evidence  of  marriage, 
even  when  followed  by  cohabitation.  See  Hebblcfhwaite  r.  Hepworth,  98  lU. 
126:  Peck  V.  Peck,  12  R.  I.  485;  Portr.  Port,  70  111.  484. 

The  mere  fact  of  illicit  cohabitation  raises  no  presumption  of  marriage. 
Clayton  v.  Wardell,  4  N.  Y.  230.  See  Johnson  v.  Johnson,  30  Mo,  72;  Let- 
ters V.  Cady,  10  Cal.  533. 

A  ceremony  performed  in  good  faith  by  a  man  and  woman  as  a  marriage 

rite,  no  third  person  participating,  and  no  magistrate  or  minister,  and  no 

pf'rson  believed  to  be  such  being  present,  and  neither  party  being  a    Friend 

or  Quaker,  does  nt)t  constitute  a  valid  marriage  under  the  laws  of    Massa- 
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ScATES,  J.  Bill  for  a  divorce.  It  sets  out  a  marriage  in 
Missouri,- in  1848.  That  tor  three  years  j)ast,  the  |)laintilf  lias 
been  a  notorious  drunkard;  that  he  treated  defendant  with 
repeated  and  extreme  cruelty,  tore  her  dress  olf,  thi-eatened 
to  kill  her,  violently  struck  and  bruised  her  face,  and  barred 
the  doors  of  his  house  against  lier,  and  forbid  her  entering  it 
again.  That  for  three  years  he  has  used  personal  violence  at 
divers  times,  and  by  threats  kept  her  in  constant  dread,  and 
for  two  years  has  failed  to  provide  her  propter  means  of  su[)- 
port.  That  he  has  taken  the  elder  of  their  two  children,  a 
little  girl,  with  liim  to  a  grocery  and  ke[)t  her  there  all  day. 

The  answer  admits  that  he  lived  with  defendant  two  years 
in  Menard  county  in  this  State,  denies  that  she  ever  per- 
formed towards  him  her  marriage  vows,  denies  his  notorious 
drunkenness  for  three  years,  and  that  he  treated  her  with  ex- 
treme or  repeated  cruelty,  and  generally  and  partic- 
ularly all  the  charges  *of  the  bill.  He  admits  "  there  [*S6] 
are  two  children,  the  offspring  of  said  marriage  as 
stated  in  said  bill,"  and  submits  that  the  court  dispose  of  their 
custody.  Upon  this  issue  a  jury  was  empaneled,  and  re- 
turned a  verdict  that>  ]ilaintitf  was  "guilty,  in  maimer  and 
form  as  in  said  bill  alleged."  The  court  decreed  a  divorce, 
and  for  costs,  and  gave  the  custody  of  the  children  to  the 
motlier. 

The  plaintiff  brings  the  cause  here,  not  upon  the  evidence, 
but  upon  certain  questions  of  law  presented  upon  instructions. 

First.  The  court  refused  to  instruct  the  jury  "that  unless 
they  believe  from  the  evidence,  that  comi^lainant  has  been 
lawfully  married  to  the  defendant,  they  will  find  the  defend- 
ant not  guilty." 

Second.  "  That  if  married  in  the  State,  a  certificate  of  the 
marriage,  from  the  county  clerk,  or  the  testimony  of  wit- 
nesses present  at  the  time  of  the  marriage,  is  necessary  to 
prove  the  same :  but  if  it  is  alleged  that  the  marriage  was  out 
of  the  State,  then  it  may  be  ]  roved  by  the  acknowledgment 
of  the  parties,  their  cohabitation,  or  other  circumstantial  testi- 
mony. But  proof  of  marriage  is  essential  before  the  jury  can 
iind  the  defendant  guilty." 

chusetts.  Commomvealth  v.  Munson,  127  Mass.  459.  See  also,  Mey 
Pope,  110  Mass.  316;  Commonwealth  v.  Holt,  121  Mass.  61;  Kno 
Wesson,  13  Met.  143. 

See  further  on  general  subject:  M:ithewson  r.  Phoenix  Iron  Foundry,  20 
Fed.  R.  281;  Powers  r.  Charmburg,  35  La.  Ann.  630;  Hynes  v.  McDermott, 
91  N.  Y.  451;  Baug-hman  r.  Baughman,  29  Kan.  283. 

Slave  marriages.  See  Williams  r.  State,  67  Oa.  260;  Washington  r. 
Washington.  69  Ala.  281;  Ross  v.  Ross,  34  La.  An.  860;  Downs  r.  Allen,  10 
L'^a  (Tenn.)  662;  Long  v.  Barnes,  87  N.  C.  329;  McDowell  v.  Sapp,  39  0. 
St.  558. 
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If  I  fully  comprehend  the  import  of  the  first  instrnction,  it 
conveys  the  impression,  that  before  the  jury  can  find  the  ]  arty 
guilty,  they  nmst  find  and  determine  that  there  was  a  lawful 
marriage.  If  this  be  the  true  sense  of  it,  it  is  nut  correct.  I 
apprehend  a  mere  de  facto  or  cohabitation  marriage,  and  an 
unlawful  marriage,  such  as  is  void,  as  bein :  within  the  de- 
grees of  consanguinity,  or  between  white  and  colored  persons, 
may  be  dissolved  by  decree,  or  declared  void.  Rev.  Stat. 
1845,  p.  19B,  Sec.  1.  Divorces  shall  not  affect  the  legitimacy 
of  the  children,  exce]3t  in  cases  where  the  marriage  is  declared 
void  on  the  grounds  of  a  jprior  marriage. 

The  statement  that  the  j  arties  were  lawfully  married,  had 
it  even  been  made  in  the  bill,  would  not  require  the  ]iroof  of 
more  than  a  marriage,  and  not  of  the  legality  of  the  mar- 
riage. 

The  second  instruction  presents  questions  of  the  necessity 
Gi  jproof  oi  the  marriage,  and  of  tlie  character  and  kind  which 
is  alone  admissible  to  establish  a  marriage. 

It  was  provided  by  an  act  of  1827,  (see  Acts  1827,  ]).  182, 
Sec.  5,)  that  no  confession  of  the  defendant  shall  be  taken  as 
evidence,  unless  the  court  or  jury  is  satisfied  that  it  was  made 
in  sincerity,  and  without  fraud  or  collusion,  to  facilitate  the 
divorce.  This  has  been  retained,  and  is  now  the  law.  Rev. 
Stat.  1845,  p.  197,  Sec.  5.  "But  any  marriage  which  may 
have  been  celebrated  or  had  in  any  foreign  State  or  country, 
may  be  |iroved  by  the  acknowledgment  of  the  parties,  their 
cohabitation,  and  other  circumstantial  testimony."    Rev.  Stot., 

same  section  above. 
[*87]  *Licenses  are  required,  and  when  certified  by  tlie 
minister  or  ofiicei*  celebrating  the  marriage,  they  are 
to  be  filed,  and  a  register  of  the  marriages  in  this  State  is  to 
be  kept  by  the  clerk  in  each  county.  The  license  or  a  certi- 
fied copy  of  the  registry  is  made  evidence  of  the  marriages  in 
this  State.     Rev.  Stat.  1845,  p.  354,  Sec.  6. 

The  former  jn-ovisions  are  under  the  divorce,  and  this  last 
is  under  the  marriage  act. 

Under  the  criminal  code  it  is  provided  that  "  the  rules  of 
evidence  of  the  common  law  shall  also,  unless  changed  by  this 
chapter,  be  binding  upon  all  courts  and  juries  in  criminal 
cases."     Rev.  Stat.,  p.  186,  Sec.  188. 

By  that  chapter  it  is  provided  in  relation  to  bigamy  that 
"it  shall  not  be  necessary  to  ]:]-ove  either  of  the  said  mar- 
riages, by  the  register  or  certificate  thereof,  or  other  record 
evidence ;  but  the  same  may  be  proved  by  such  evidence  as  is 
admissible  to  prove  a  marriage  in  other  cases ;  and  M-hen  such 
second  marriage  shall   have  taken   jjlace  without  this  State, 
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colinbitation  in  tin's  State,  after  sncli  second  marriage,  shall  be 
deemed  the  commission  of  the  crime  of  bigamy.  Rev.  Stat., 
p.  173,  Sec.  121. 

This  has  been  changed  by  an  act,  (Act  1853,  p.  203,  See.  1,) 
and  now,  "  the  proof  of  the  fact  of  either  marriage  shall  not 
be  otherwise  made  than  by  the  legitimate  record  evidence  of 
snch  marriage,  and  the  parol  testimony  of  a  person  or  ])ersons 
who  were  present  at  the  celebration  of  snch  marriage,  any- 
thing in  the  121st  Sec.  of  Chap.  30  of  the  Revised  Statutes 
to  the  contrary  notwithstandino- :  Provided,  this  act  shall  not 
be  so  constrned  as  to  exclude  the  necessaiy  parol  proof  to 
identify  the  person  of  the  accused  with  the  record  evidence  in 
any  case." 

So  the  question  of  evidence  of  marriages  is  left  by  legis- 
lation. The  common  law  is  our  rule  where  not  changed  by 
statute.  These  statutes  do  not  apply  to  the  proofs  of  mar- 
riages in  civil  causes. 

While  the  defendant  may  not  confess  the  acts  alleged  as 
grounds  of  divorce,  he  may  still  confess  the  marriage,  so  far  as 
the  statutes  provide.  This  he  has  done  in  his  answer  very 
fully.  This  answer,  or  parts  of  it.  may  be  read  in  evidence,  in 
ordinary  cases ;  and  we  see  no  reason  why  in  this  case  it  may 
not  be  treated  as  any  other  plea  which  confesses  and  avoids — 
as  waiving  any  issue  on  this  allegation,  and  any  proof  to  sus- 
tain it.  It  is  confessed,  and  not  being  denied,  it  is  unneces- 
sary to  prove  it. 

The  proofs  are  not  before  us,  and  we  do  not  know  what 
kind  of  proof  was  introduced,  if  any.  But  is  it  true,  that  no 
proof  but  the  license,  or  certiiied  copy  of  the  registry  of  mar- 
riages, is  admissible  to  prove  a  marriage  in  this  State  ?  The 
statute  has  made  these  evidence,  but  has  not  excluded 
any  other  evidence  *admissible  at  the  common  law.  [*SS] 
These  were  also  admissible  at  the  common  laAV,  and  no 
new  rule  is  J:hereby  introduced.  It  is  only  a  substitution  of 
the  licenses  and  registers  made  and  ke]it  by  the  civil  officers 
in  place  of  those  of  the  ecclesiastical,  which  do  not  exist  here 
as  a  part  of  our  civil  polity.     2  Stark.  Ev.  Fart  I,  698. 

Bigamy,  and  adultery  or  criminal  conversation,  are  the  only 
two  cases  at  the  common  law  which  required  strict  proof  of 
the  fact  of  marriage  ;  2  Stark.  Ev.  Part  I,  352  ;  Part  II,  894; 
and  even  in  these  cases,  it  was  doubted  as  to  the  exclusion  of 
admissions  of  defendant.     Ibid.  Roscoe  Cr.  Ev.  310  to  313. 

But  in  all  other  civil  actions,  reputation,  cohabitation,  the 
acknowledgment  of  the  parties,  etc.,  are  sufficient  evidence  of 
the  mari-iage.  2  Stark.  Ev.  Part  I,  698,  and  note  a  705 ; 
Mathews  on  Presumptive  Ev.  272  to  275.     So  we  conclude 
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the  instruction  was  erroneous  in  two  particnlars.  First,  by 
evidence  alone  of  a  marriage  in  fact,  if  celebrated  in  Illinois  ; 
and  second,  that  marriage  at  all  was  necessary  to  be  ])roven 
under  the  issue /[n-esented  by  this  answer. 

The  tliird  .and  last  instruction  I  notice,  and  which  the  court 
refused  to  give  as  a.^ked,  is,  "  That  unless  the  jury  believe, 
from  the  evidence,  that  for  the  full  space  of  two  years  before 
the  commencement  of  this  suit,  defendant  lias  been  an  habitual 
drunkard,  or  for  the  same  space  of  time  has  treated  liet  with 
extreme  cruelty,  they  will  iind  the  defendant  not  guilty ;"  but 
the  court  struck  out  the  words  "for  the  same  space  of  time," 
and  gave  it  as  modified.  We  think  the  decision  of  the  court, 
and  the  instruction  as  modified  to  be  correct. 

At  the  common  law  there  were  only  four  causes  of  divorce 
from  the  bands  of  matrimony,  to  wit :  pre-contract ;  consan- 
guinity, or  relation  by  blood  ;  athnity,  or  relation  by  marriage ; 
and  corporeal  infirmity,  or  ini]  otency ;  and  two,  a  mensa  et 
tho7'o,  or  bed  and  board,  to  wit :  adultery  and  crueltv.  1 
Black.  Com.  146 ;  6  Bacon's  Abridg.  title  "  Marriage,"  496  to 
500  ;  -2  Ga.  205. 

We  adopted  the  common  law,  but  in  1827  (see  acts  1827,  p. 
180-1,)  acts  were  passed,  declaring  w^hat  causes  should  author- 
ize a  divorce  from  the  bands  of  matrimony — among  which 
ire  enumerated  four  of  the  six  causes,  to  wit :  pre-contract, 
imjjotency,  adultery,  and  extreme  and  repeated  cruelty,  and 
to  which  were  added  two  new  causes,  to  wit :  willful  desertion 
or  absence  without  reasonable  cause  for  two  years,  and 
habitual  drunkenness  for  the  space  of  two  years.  The 
wording  and  jmnctuation  of  the  act  is,  after  the  clause  for  willful 
desertion,  "and  for  extreme  and  repeated  cruelty,  or  habitual 
drunkenness  for  the  space  of  two  years."  It  is  the 
[*89]  same  precisely  in  the  *Ilevised  Statutes  of  1833,  p. 
233  ;  except  that  the  comma  is  left  out  after  the  word 
"  cruelty  "  in  the  printed  act.  But  in  the  original  bill,  as  filed 
in  the  Secretary's  office,  the  ","  is  to  be  found  in  each.  The 
pihraseology  of  the  ]jreceding  ]:art  of  the  section,  was  re- 
tained identical,  "  That  whenever  a  marriage  has  been,  or 
hereafter  may  be  contracted  and  solemnized,  between  any  two 
persons,  and  it  shall  be  adjudged,"  &c.,  that  either  party  was 
impotent,  or  that  either  had  a  wife  or  husband,  or  either  had 
committed  adultery,  or  willfully  deserted,  "  and  for  extreme 
and  repeated  cruelty,  or  liabitual  drunkenness  for  the  sp-ace  of 
two  years."  At  the  session  of  1833,  an  act  became  a  law,  by 
failure  of  the  Council  of  Revision  to  retain  it,  in  which  it  was 
]3rovided,  "That  in  addition  to  the  causes  iOrea^dy  provided hy 
lata   for  divoiccs   from  the   bands  of   matrimony,  courts   of 
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chancery  shall  have  power  and  authority  to  hear  and  deter- 
mine all  cmises  for  a  divorce,  not  jrovided  for  by  any  law 
of  this  State."  Rev.  Stat.  1833,  p.  234.  Thus  stood  tlie  law 
until  1845,  when  the  legislatui-e  adopted  and  sanctioned  a 
revision  of  the  statutes,  ]/re])ared  by  M.  Brayman,  Esq.,  and 
ordered  its  ])uhlication  as  embodying  the  existing  statutes  of 
a  general  nature.  With  what  care  it  was  prej  ared  and  re- 
vised by  the  comjnler,  we  are  not  able  to  s])eak  ;  but  tliat  its 
examination  by  the  legislature  was  hasty,  is  a  matter  of  his- 
tory— and  by  the  Council  of  Revision  is  a  matter  of  personal 
knowledge  to  us,  as  members  of  it — and  necessarily  to  both, 
for  want  of  time.  In  this  revision,  all  the  enumerated  causes 
are  inserted  in  the  first  section  in  the  same  order  as  thereto- 
fore, with  the  additional  cause  of  a  conviction  ''of  felony  or 
other  infamous  crime." 

The  phraseology  is  changed  in  this  act,  but  it  is  very  evi- 
dent that  it  became  necessary  to  change  it  in  relation  to  the 
clause  respecting  cruelty,  on  account  of  the  change  in  the  in- 
troductory clause  of  the  section.  Instead  of  the  old  ]  hrase, 
"That  whenever,"  was  inserted  "In  every  case  in  which," 
and  then  the  provisions  are  identical  to  the  end  of  the  ])rovis- 
ion  in  relation  to  adultery,  except,  that  in  the  punctuation  at 
the  end  of  each  separate  clause,  a  semicolon  is  adopted  in 
place  of  a  comma.  The  next  clause  changes  "  willfully  de- 
serts and  absents "  into  "has  willfully  deserted  and  absented 
himself  or  herself  from  the  liusband  or  wdfe,  without  any  rea- 
sonable cause  for  the  space'  of  two  years  ;  or  has  been  guilty 
of  extreme  and  repeated  cruelty,  or  liabitual  drunkenness  for 
the  space  of  two  years."  Here  the  "and  for"  is  changed  into 
"  or  has  been  guilty  of "  extreme  and  repeated  cruelty,  and 
by  dropping  the  comma  after  cruelty,  gives  color  to  the  su]- 
posed  true  reading  contended  for  in  this  instruction.  The  Sth 
section  retains  the  provisions  literally,  in  relation  to 
any  other  causes  of  divorce.  JSTow  *it  is  very  apparent  [*90] 
that  the  change  in  the  introductory  ])hrase  in  this  sec- 
tion, made  it  necessary  to  drop  "and"  and  insert  "or" — for 
if  retained,  the  reading  would  require  the  two  years'  deser- . 
tion  and  extreme  and  rc];)eated  cruelty  both,  to  constitute  one 
ground  of  divorce.  Thus  showing  a  different  and  suflicient 
reason  for  a  change  of  the  words,  without  an  intention  of 
changing  the  sense  or  the  provision  in  relation  to  this  cause  of 
divoi'ce,  we  are  relieved  from  all  perplexity  of  adding  "the 
space  of  two  years,"  as  a  part  or  qualification  of  each  cause  of 
divorce.     Rev.  Stat.  1845,  p.  196,  Sec.  1. 

This  court  has  examined  and  criticised  the  p^rinted  statutes, 
and  com])ared  them  witli  the  enrolled  bills,  to  ascertain  their 
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exact  provisions,  and  the  true  intent  of  the  legislature,  in 
Beecher  et  al.  v.  James  et  al.^  2  Scam,  462  ;  Dutcher  v.  Crowell, 
5  Gilm.  445 ;  Moor  v.  Moss,  14  111.  106. 

There  can  be  no  more  jnst  or  urgent  occasion  to  do  so  than 
in  this  case,  where  it  is  contended  that  the  party  must  suli'er 
under  treatment  of  "extreme  and  repeated  cruelty,"  "for  the 
space  of  two  years,"  before  she  is  entitled  to  relief  from  the 
'power  of  a  husband  capable  of  such  a  perversion  of  his  marital 
vows  of  loving,  cherishing  and  protecting.  There  is  no  rea- 
son for  such  a  change  in  the  law.  And  no  one,  who  under- 
stands the  legal  import  of  the  word  "  scevitiam^''  or  cruelty, 
at  the  common  law,  would  readily  acquiesce  or  be  brought  to 
a  conclusion  that  any  additional  probation  was  intended.  There 
must  be  acts  or  threats  which  may  raise  a  reasonable  appre- 
hension of  bodily  hurt ;  the  causes  must  be  grave  and  w^eighty, 
and  show  a  state  of  personal  danger  incompatible  wath  the 
duties  of  married  life.  It  is  not  mere  austerity  of  temper, 
jietulance  of  manners,  rudeness  of  language,  a  want  of  civil 
attentions,  occasi^  nal  sallies  of  passion,  denials  of  little  indul- 
gences and  particular  accommodations,  and  which  do  not 
threaten  bodily  harm.  These  are  not  legal  cruelty.  Evans  \. 
Evans,  2  Haggard  Cons.  311-12  ;  Heady.  Head,  2  Ga.  206  ; 
Flnley  v.  Einley,  9  Dana,  52 ;  2  Kent.  Com.  126 ;  Bari'ere 
V.  Barrere,  4  John.  Ch.  187.  When  we  add  to  this  danger, 
or  reasonable  ap]irehension  of  bodily  harm,  the  requirements 
of  the  statute  that  it  is  to  be  "  extreme  and  rej^eated,"  we 
should  not  readily  believe  that  the  legislature  intended  the 
]-)arty  should  stand  in  this  real  or  apprehensive  inconveniency 
of  bodily  ]ieril  for  two  years.  Cruelty  under  the  statute  is  of 
a  more  aggravated  character  than  at  common  law  ;  a  reasona- 
lie  apprehension  of  bodily  hurt  to  life,  health  or  member, 
when  extreme  and  re]ieated,  is  sufficient,  for  "  assuredly  the 
court  is  not  to  wait  till  the  hurt  is  actually  done."     Evans  v. 

Evan^,  ubi  supra. 
[*91]  *Courts  and  juries  must  confine  themselves  to  the 
causes  recognized  in  the  statute,  and  known  to  the  law, 
and  as  thus  defined  and  known.  This  court,  in  Burkhj  v. 
BiirTcby  et  al.,  15  111.  121,  and  in  Yignosy.  Vignos,  16  111. 
186  have  held  that  one  instance  of  personal  violence  did  not 
constitute  a  statutory  cause,  although  coupled  with  abusive  and 
derogatory  language ;  that  the  statute  does  not  confer  an  un- 
limited discretion  u]:on  the  courts  to  grant  divorces.  Nor 
would  the  8th  section  of  the  act  confer  any  ]30wer  to  grant 
divorces  for  any  other  causes  than  those  enumerated  in  the  act 
— unless  it  be  construed   as  including  the  two  causes  known 
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to  the  common  law,  not  enumerated — of  consanguinity  and 
affinity.  This  is  the  rule  of  construction  laid  down  in  Head  v. 
Head,  upon  an  analogous  case. 

Detyt'ee  affinned. 


William  T.  Moffet  v.  Harvey  Brown. 

Error  to  Morgan. 

Practice — Immatekial  ekroks. — Errors  of  the  court  in  reference  to 
striking  replications  to  pleas  from  the  record,  cannot  avail  a  party  who  does 
not  show  that  he  had  a  good  cause  of  action. 

A  defendant  who  has  succeeded  on  a  plea  which  is  a  complete  answer  to  a 
declaration,  is  entitled  to  a  judgment  in  bar,  though  the  court  may  have 
stricken  out  replications  to  pleas  improperly. 

This  cause  w^as  heard  before  Woodson,  Judge,  and  a  jury, 
at  October  term,  1853,  of  the  Morgan  Circuit  Court.  Ver- 
dict and  judgment  for  the  defendant. 

The  bill  of  exceptions  shows  that  the  defendant  tiled 
amended  pleas,  numbered  two  and  three,  and  by  special  leave 
of  the  court  the  plaintiff  was  allowed  to  tile  four  several 
replications  to  each  of  said  pleas.  That  before  proceeding  to 
trial,  the  defendant  tiled  a  motion  to  strike  all  these  replica- 
tions from  the  tiles  except  the  first,  whicli  motion  w^as  heard 
and  allowed  by  the  court,  the  court  giving  plaintiff  leave  to 
elect  which  replication  he  would  have,  which  election  he 
rieclined  to  make.  That  there  was  evidence  in  the  deposition 
in  the  cause,  (which  depositions  are  not  otherwise  referred  to 
in  the  bill  of  exceptions)  conducing  to  prove  that  the  plaintiff 
was  bona  fide  holder  of  the  note  sued  on  by  assignment,  before 
the  note  became  due.  The  plaintiff  moved  for  a  new  trial 
because  of  the  striking  out  cf  the  i-eplications,  and  for 
refusing  an  instruction.  *This  is  the  substance  of  the  [*92] 
bill  of  exceptions.  The  instruction  is  not  referred  to 
in  the  opinion  of  the  court,  and  therefore  it  is  not  copied 
here. 

D.  A.  Smith,  for  Plaintiff  in  Error. 

M.  McCo-'^NELL  and  W.  Brown,  for  Defendant  in  Error. 

Caton,  J.  The  declaration  in  this  case  was  on  a  promissory 
note,  to  which  the  defendant  filed  the  general  issue  and  two 
s^>ecial  pleas.     The  plaintiff  took  issue  upon  the  first  plea,  and 
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by  leave  of  tlie  court  filed  four  several  replications  to  each  of 
the  special  pleas.  Before  the  trial,  on  motion  of  the.  defend- 
ant, the  court  struck  out  the  three  last  rcijlications  to  each 
plea,  to  which  the  plaintiff  exce])ted.  The  defendant  then 
took  issue  u]:on  the  two  remaining  replications.  The  issues 
thus  joined  were  then  submitted  to  a  jury,  who  rendered  a  ver- 
dict upon  all  the  issues  in  favor  of  the  defendant,  upon  which, 
judguient  was  rendered,  which  is  now  brought  here  for  re- 
versal. 

The  verdict  of  the  jury  upon  the  general  issue  being  in 
favor  of  the  defendant,  establishes  the  fact  conchisively,  so 
far  as  this  record  is  concerned,  that  the  defendant  did  not 
undertake  and  ])romise  in  manner  and  form  as  he  is  declared 
againstj  or  that  he  has  j^aid,  the  note.  ,  Iso  complaint  is  made 
that  this  vei'dict  was  not  wan-anted  by  the  evidence.  Indeed, 
none  of  tlie  evidence  is  preserved  in  the  bill  of  excentions,  so 
tiiat  it  does  not  apjcar  that  the  jJaintilf  ever  ]  rodnced  the 
note  declared  on,  or  olfered  any  other  evidence  in  support  of 
his  declaration.  We  nnist  yiresume,  then,  that  the  plaintitf 
had  no  cause  of  action,  and  that  being  the  case,  no  matter  how 
many  good  answers  ho  may  have  bliown  or  been  alVe  to  show 
to  the  two  special  pleas,  this  could  not  help  tlie  case,  for  those 
replications  which  were  stricken  out  could  not  have  given 
him  a  cause  of  action.  At  most,  they  could  on\y  have  rebut- 
ted an  answer  which  the  defendant  might  have  proved  to  a 
cause  of  action  which  he  should  have  proved,  but  which  the 
verdict  informs  us  he  did  not.  Until  a  cause  of  action  was 
j)roved,  the  contingency  did  not  happen  which  could  enable 
the  pleas  to  exercise  any  influence  u]jon  the  rights  of  either 
of  the  parties.  No  matter  how  much  the  court  erred  in  ref- 
erence to  or  in  connection  with  those  ])leas,  it  could  damnify 
the  plaintiff  nothing,  so  long  as  he  had  no  cause  of  action 
originally  which  could  be  injin-ed  by  such  errors.  There  is 
no  complaint  that  there  was  any  error  either  by  the  court  or 
jury  in  connection  with  the  first  plea  and  the  verdict  thereon. 

That  verdict  being  upon  valid  pleadings  in  which 
[*93]     there  is   no  error,  is  of  itself  a  *complete  bar   to  the 

action.  In  examining  the  plaintiff's  complaints  of 
wrongs  done  him,  wu  are  met  at  the  threshold  with  the  fact 
that  he  had  no  rights  to  be  injured,  and  without  a  right  he 
could  not  suffer  a  wrong.  We  i!nd  his  case  comjiletely  dis- 
posed of  before  we  reach  the  grounds  of  his  com])laint.  He 
can  only  have  a  standing  in  a  court  of  justice  for  the  ])ur]  ose 
of  ascertaining  a  supposed  right,  and  as  soon  as  it  is  established 
legally  that  he  has  no  such  right,  his  own  standing  in  court 
ceases  to  be  legitimate.     It  was  well  said  by  this  court,  in  the 
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case  of  Dana  v.  Bryant.,  1  GUm.  107,  tliat  "  the  principle  is 
undeniable  that  the  defendant  succeedinii^  on  one  plea,  which 
is  a  complete  answer  to  the  declaration,  shall  have  judgment 
in  his  favor  in  bar  of  the  action."  Here  he  has  succeeded  on 
such  a  plea,  and  is  entitled  to  a  judgment  in  bar,  though  the 
court  may  have  stricken  out  the  replications  improperly. 
The  judgment  must  be  afHrmed. 

-Judgment  affirmed. 


Stacy  Taylor  v.  Gilbert  Cottrell   and  Madison 

Makcum. 

Error  to  Madison. 

Duress— What  amounts  to. — ^To  establish  duress,  it  is  necessary  to  show 
an  unlawful  imprisonment,  or  abuse  of,  or  oppression  under,  lawful  process. 
The  motive,  and  the  degree  of  influence  exercised  upon  the  party  under 
duress,  are  to  be  taken  together,  and  from  these  duress  is  determined  as  a 
conclusion  of  fact. 

If  a  party  is  pursuing  a  legal  redress  of  private  wrongs,  or  protection  from 
public  wrongs,  in  good  faith,  against  another,  and  that  other  assents  to  a 
just  satisfaction,  in  consideration  of  a  release,  this  shall  not  be  intended  as 
duress,  to  avoid  his  act. 

This  cause  was  tried  by  Underwood,  Judge,  without  the 
intervention  of  a  jury,  at  September  terra,  1853,  of  the  Mad- 
ison Circuit  Court.  Yerdict  and  judgment  for  the  defend- 
ants.    Plaintiff  below  brought  the  cause  to  this  court. 

J.  and  D.  Gillespie,  for  Plaintiff  in  Error. 

J.  H.  Sloss,  for  Defendants  in  Erjor. 

ScATES,  J.     Assumpsit   upon   a   note   for   $176.50,  against 
Cottrell   and   Marcum.     Under  the  general  issue,  the  defend- 
ants set  u]),  as  a  defense,  that  the  note  was  obtained  by  duress 
of  Cottrell,  and  the  court  found  for  defendants,  ac- 
cordingly. 

*We  are  of  opinion  that  the  facts  do  not  warrant  the     [*9^] 
finding,  and  will  brieHy  allude  to  the  testimony  in  sup- 
port of  the  judgment  of  reversal. 

Cited:    53  111.  134;  56  111.  544;  95  111.  588. 

See  Schommer  r.  Farwell,  56  III.  542;  Compton  r.  Bunker  Hill  Bank.  96 
m.  301;  Brauer  r.  Calender,  105  111.  88;  Storer  r.  Mitchell,  45  111.  213 

To  entitle  a  defendant  to  recoup  money  it  must  have  been  shown  to  be 
paid  under  some  kind  of  legal  duress.    Haskin  v.  Haskin,  41  111.  197. 
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Cottrell  sold  a  wood  boat,  called  the  Star  Boat,  lying  in  the 
St.  Louis  harbor,  to  A.  Polly,  and  afterwards,  without  disclos- 
ing the  sale  to  Polly,  again  sold  the  boat  to  Taylor  for  §15H.50, 
its  full  value,  and  executed  a  bill  of  sale  with  warranty  against 
all  claims. 

Polly  replevied  the  boat  of  Taylor,  and  recorded  it  before 
the  law  commissioners'  court  in  St.  Louis.  Taylor  caused  Cot- 
trell to  be  arrested  upon  a  warrant  from  a  justice  in  St.  Louis, 
for  swindling  or  cheating  him  in  the  sale  of  the  boat. 

"While  he  remained  in  the  custody  of  the  constable,  Cottrell 
executed  this  note,  with  Marcum  as  surety,  after  being  accom- 
]:an!ed  by  the  constable  to  several  places  for  the  purpose  of 
obtaining  some  one  to  become  surety.  After  the  note  was 
given,  Cottrell  was  discharged  from  cust*)dy,  by  Taylor's  di- 
rection, and  without  a  trial  on  the  charge  in  the  warrant.  No 
witness  testifies  to  the  consideration  of  the  note,  though  they 
heard  mention  made  of  the  boat,  by  the  parties,  during  these 
transactions. 

"We  cannot  doubt  that  the  consideration  of  the  note  was  the 
money  due  from  Cottrell  to  Taylor  for  the  boat,  and  twenty 
dollars  to  cover  his  expenses  in  defending  against  the  replevin. 
Taylor  had  a  bona  fide  demand  against  Cottrell,  and  we  can- 
not regard  the  amount  of  this  note  as  exorbitant,  extortionate 
^r  oppressive,  under  the  proofs  in  the  record;  nor  should  we 
^  ndulge  in  a  pi'esnmption  that  the  warrant  was  procured,  or 
""abused  in  its  execution,  to  enhance  the  amount.  Had  there 
been  no  just  demand,  or  fair  pretense  of  a  just  demand,  a 
different  intendment  might  be  indulged,  in  seeking  for  and  de- 
termining upon  the  motives  of  Taylor's  conduct  in  procuring 
a  warrant.  But  the  evidence  discloses  a  state  of  case  which 
iliight  justify  his  appeal  to  the  criminal  law  for  protection  ; 
and  while  pursuing  that  public  redress,  we  are  not  prepared  to 
say  that  he  cannot  receive  the  private  satisfaction  due  him  from 
Cottrell,  on  his  contract.  Lnprisonment  is,  by  no  legal  in- 
tendment, an  abridgment  of  the  free  and  voluntary  volition 
of  the  mind,  in  the  management  of  business  transactions.  It 
is,  therefore,  not  sufficient,  to  establish  duress,  to  show  an 
imprisonment.  It  is  necessary  to  show  an  unlawful  imprison- 
ment, or  abuse  of  or  oppression  under  lawful  process  or  legal 
detention.  The  motive  and  intention  of  the  plaintiff  or  pros- 
ecutor, or  other  person  who  may  use,  or  seek  to  use,  the  proc- 
ess of  the  law,  or  the  imprisonment  as  a  means,  motive  or 
consideration  to  influence,  in  connection  with  the  fact 
[*95]  or  degree  of  influence  thereby  *exercised  upon  the 
l^arty,  are  to  be  taken  and  considered  together,  and 
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from  the  whole,  thus  presented,  we  determine  the  duress  as  a 
conchision  of  fact. 

In  the  case  of  Thompson  v.  Zockwood,  15  Jolm,  256,  tlie 
imprisonment  was  unlawful,  and  the  bond  being  taken  by  a 
public  officer,  colore  officii,  was  void  for  want  of  right  or  au- 
thority in  the  officer,  although  worded  according  to  the  statu- 
tory form.  Being  contrary  to  the  policy  of  the  law,  it  was 
adjudged  void  as  to  the  surety  also,  and  not  good  as  a  volun- 
tary bond  at  common  law. 

The  chief  distinction  under  the  rule  seems  to  be  between  a 
lawful  and  unlawful  imprisonment.  The  latter  shall  be  in- 
tended a  dui'css  to  avoid  a  bond  given  for  enlargement.  3 
Bacon's  Abridg.,  title  "Duress,"  252;  4  Harrington,  311. 

But  where  the  imprisonment  is  lawful,  the  party  alleging 
the  duress,  must  show  how  it  is  made  to  operate  upon  and  in- 
fluence his  mind  by  constraint  to  assent  to,  and  do  acts  con- 
trary to  right  and  justice.  3  Bacon's  Abridg.,  title  "Duress," 
252-5;  4  Harrington,  311.  And  this  may  be  done  by  false, 
malicious,  and  groundless  demand,  or  charge  of  crime  for 
which  the  party  may  be  arrested,  and  forced  to  execute  the  in- 
strument to  procure  his  release,  as  in  the  case  of  Watkins  v. 
Baird,  6  Mass.  506;    3  Bacon's  Abridg.,  title  "Duress,"  253. 

When  the  plaintiff  or  prosecutor  is  hona  fide  pursuing  legal 
redress  of  pirivate  wrongs,  or  protection  from  public  wrongs, 
and  the  defendant  assents  to  a  just  satisfaction  in  consideration 
of  a  release,  this  shall  not  be  intended  as  duress  to  avoid  his 
act.  So  it  was  ruled  in  McClinioch  v.  Cumiiiins,  3  McLean, 
158  ;  Crowell  v.  Gleason,  10  Maine,  325,  on  a  prosecution  to 
keep  the  peace  ;  Waterman,  Jr.  v.  Barrett,  4  Harrington,  311. 

The  evidence  failing  to  satisfy  us  of  the  false,  malicious  or 
illegal  imprisonment,  or  that  the  consideration  of  this  note 
was  a  discharge  from  it,  by  compounding  the  charge,  and  not  a 
just  satisfaction  of  Taylor's  equitable  claim,  we  are  of  opinion 
that  the  judgment  should  be  reversed  as  to  both  defendants, 
and  need  not  examine  how  far  Marcum  might  be  bound  by  a 
transaction  void  as  to  Cottrell  for  duress. 

Judgment  is  reversed  and  cause  remanded  for  a  new  trial. 

Judgment  reversed.    . 
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[=^'96]     *Nancy  a.  Prickett  v.  Henky  Kittek. 

Appeal  from  Madison. 

Tenancy  for  statkd  period — Holding  over — Implied  agreement, 

— Where  a  tenant  nndor  a  lease  for  a  year  or  years,  or  for  a  stated  period, 
holds  over,  it  will  be  construed  as  an  implied  ag-reement  that  he  shall  hold 
for  a  corresponding  period,  upon  the  same  terms,  as  to  rent  and  times  of 
payment,  unless  there  be  some  act  of  one  or  of  both  the  parties,  n  hich  re- 
buts the  implication. 

Termination  of  tenancy — Notice. — To  terminate  a  tenancy  by  the 
month  or  week,  a  notice  for  a  like  time  is  requisite,  which  should  be  fixed 
by  the  rent  day. 

Dkmand. — Demand  for  possession  in  order  to  proceed  under  the  act  of 
forcible  entry  and  detainer,  should  be  made  after  the  termination  of  the 
time  for  which  the  premises  were  let. 

A  demand  is  unnecessary  where  the  tenancy  is  for  a  determinate  period. 

This  record  sliows  a  notice  in  the  following  form: 

*'  State  of  Illinois,  \ 
Mad\son  County,      ) 

To  Henry  Ritter,  Sir: — You  are  hereby  notified  that  I  demand  posses- 
sion of  the  house  now  occupied  by  you,  situate  on  lot  number  twenty-three, 
in  the  town  of  Edwardsville,  by  the  first  day  of  September,  A.  D.,  1854, 
your  time  expiring  on  the  last  day  of  August  of  said  year,  and  unless  posses- 
sion be  delivered  as  above  demanded,  you  will  be  proceeded  against,  as  by 
the  statute  in  such  case  made  and  provided. 

N.  A.  PRICKETT. 

Edwardsville,  August  17th,  1854." 

This  notice  is  followed  by  an  affidavit,  showing  the  leasing 
of  the  premises,  the  demand  as  aforesaid,  and  that  Ritter  will- 
fully and  without  force,  held  over  the  said  premises,  notwith- 
standing the  time  for  which  he  had  rented  had  expired.  A 
summons  was  issued  by  a  justice  of  the  peace,  of  Madison 
county,  a  trial  by  jury,  and  a  finding  that  Ritter  was  guilty  of 
forcible  detainer.     Ritter  took  an  appeal  to  the  circuit  court. 

Cited:  Tenancy  from  year  to  year,  notice,  18  111.  76.  Tenancy  from 
month  to  month,  termination  bv  tenant,  notice,  10  Bradw.  6'^9. 

Measure  of  damages,  2b  111.  >Jh'd\  84  111.  64. 

Eil'ect  of  holding  over  after  notice  of  increase  of  rent,  46  111.  180. 

Demand  of  possession,  when  to  be  made,  54  III.  369. 

Tenants  from  month  to  month  entitled  to  notice,  65  III.  396.  Holding 
over  with  implied  assent  of  landlord,  84  111.  64. 

S'^e  further,  Wolz  r.  Sanford,  10  Bradw.  136;  Field  v.  Herrick,  14 
Bradw.  181 ;  C.  &  St.  L.  R.  R.  Co.  v.  W.  F.  Co.  82  Til.  230;  Montayne  v. 
Wallahan,  84  111.  355;  Fort  v.  McGrath,  7  Bradw.  302;  Clinton  W.  C.  Co. 
V.  Gardner,  99  111.  151. 

Starr  &  C.  111.  Stat.  1482  et  seq.  and  notes,  (Ch.  80.)  Id.  1174  tt  seq. 
notes,  (Ch.  57.) 
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At  October  term,  1854,  of  the  Mudisoii  Circuit  Court,  Und?;?.- 
M-ooD,  Judge,  presiding,  a  trial  was  liad  on  the  appeal  to  tliat 
court,  and  the  defendant  was  found  not  guilty;  and  the  ap- 
pellee there,  took  an  ap]ieal  to  this  court. 

Hitter  admitted  in  the  circuit  court,  that  he  had  rented  tlie 
]iremises  in  dispute  from  Mrs.  Prickett  at  the  time  mentioned 
in  the  complaint  by  the  month,  at  the  rent  of  eight  dollars  per 
month,  and  that  he  had  occupied  said  premises  up  to  the  time 
of  the  commencement  of  the  suit,  and  that  four  months'  rent 
was  due  and  unpaid,  which  had  been  demanded. 

A.  W.  Metcalf,  for  Appellant. 

J.  and  D.  Gillespie,  for  Appellee. 

*ScATES,  J.  About  the  first  day  of  March,  1852,  the  [*yT] 
plaintiif  leased  a  house  and  lot  in  Edwardsville,  for  one 
month,  at  eight  dollars  per  month.  Without  further  agree- 
ment, defendant  continued  to  occupy,  until  the  17th  day  of  Au- 
gust, 1854,  when  plaintiff  gave  notice  to  defendant  to  quit  on 
the  31st,  and  demanded,  in  writing,  the  delivery  of  possession 
on  the  first  day  of  September,  1854,  in  the  same  notice. 

Upon  failure  to  deliver  possession,  ])]aintiff  brought  a  writ 
for  forcible  detainer,  on  the  13th  September.  The  only  ques- 
tions presented  are,  whether  the  notice  to  quit  is  required,  or 
was  sufficient,  and  whether  the  demand  of  possession  is  suffi- 
cient. 

The  general  doctrine  of  the  common  law,  as  found  in  the 
reports  and  elementary  writers,  in  relation  to  notice  in  such 
cases,  seems  to  dispense  with  notice  to  quit,  in  cases  where 
there  is  a  fixed,  determinate  period  for  the  ex]^iration  of  the 
lease.  Messenger  v.  Armstrong^  1  Term,  54;  Riqht  y.Darhy^ 
ibid.  162;  Archb.  Land,  and  Ten.  Side,  86,  (28  Law  Lib.  100); 
Colh  V.  Sto'kes,  8  East,  358;  Mlis  v.  Paige  et  al.,  1  Pick.  43; 
Clapp  v.  Paine,  18  Maine,  268;  4  Kent  Com.  114. 

But  where  the  holding  is  for  an  indefinite  period,  a  reason- 
able notice  to  quit  is  necessary  to  terminate  the  tenancy.  10 
East,  261,  note  to  Doe  ex  demise  Buriie  v.  Rawlinsj  Doe  ex 
dem  Stricl'land  et  al.  \.  Speneeet  al.,  6  East,  120.  In  this 
last  case.  Lord  Ellenborough  said  that  the  rule  requiring  six 
months'  notice  in  tenancies  for  a  year,  was  as  old  as  the  reign 
of  Henry  VIII,  and  is  well  su])ported  by  adjudged  cases.  10 
East,  261,  and  note  2;  Parlier  dem  Waller  v.  Constaide,  3  Wils. 
25;  Right  dem  Flower  v.  Darhy  et  al.,  1  Term,  159;  Archb. 
Land,  and  Ten.  86  (28  Law  Lib.' 99.) 

The  authorities  all  seem  to  agree  that  where  notice  is  re- 
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quired,  it  must  be  given  a  due  ]engtli  of  time  before,  and  ter- 
minate with  a  regular  period  in  the  tenancy,  that  is,  at  the  end 
of  a  year,  half  year,  quarter,  montli  or  week,  according  to  the 
party's  right  to  terminate  it  by  the  notice.  Archb.  Land,  and 
Ten.  iiM  suira;  1  Term,  159  ;  5  Term.  271 ;  6  Bing.  574  ;  ]») 
East,  261,  note  2;  Coffin  v,  Lurit,  2  Pick.  71,  and  note,  Jns- 
xice  Putnam's  opinion. 

Where  a  party  enters  upon  premises  imder  a  lease  for  a 
year  or  years,  and  holds  over,  it  will  be  construed  as  an  im- 
plied agreement  for  a  year,  and  from  year  to  year.  Where 
the  lease  is  for  any  period  less  than  a  year,  the  holding  will 
be  construed  as  being  for  another  terra  of  the  same  length  of 
time ;  and  in  all  cases  as  upon  the  same  terms,  as  to  the  amount 
of  rent  and  times  of  payment,  unless  there  be  some  act  of  one 
or  both  of  the  parties  to  rebut  such  an  imphcation. 
1*98]  Archb.  Land,  and  *Ten.  m;  11  Wend.  618;  4  Kent 
Com.  111-12;  2  Cowen,  660;  1  Term,  162;  24  Maine, 
9.87.  I  have  met  with  no  case  where  the  question  was  directly 
]  resented,  whether  notice  was  required  to  terminate  a  tenancy 
ly  the  month.  But  the  rule  seems  to  have  been  universally 
recognized  as  existing,  by  imiformly  requiring  a  month's  no- 
tice to  terminate  such  a  tenancy.  Archb.  Land,  and  Ten.  87 ; 
10  East,  261,  note  2;  4  Kent  Com.  113;  Doe  ex  dem  Parry  \. 
Hazelly  1  Esp.  94;  Prindle  v.  Anderson,  19  Wend.  393;  1 
Term,  162,  per  Lord  Mansfield  ;  4  Eng.  Ark.  566;  2  Pick.  71, 
and  note  of  Putnam,  J.'s,  0])inion  in  Ellis  v.  Paige  et  al.  The 
rule  seems  to  have  been  adopted  in  practice  in  relation  to 
Aveekly  tenancies,  1  Es]3.  94 ;  and  so  laid  down  as  requiring  a 
week's  notice  to  terminate  the  tenancy.  Archb.  Land,  and 
Ten.  87;  4  Kent  Com.  113. 

Parker,  Baron,  in  Iluffell  v.  Armistead,  7  Carr.  &  Pay.  56, 
(32  Eng.  C.  L.  433),  doubted  the  existence  of  the  rule,  in  re- 
lation to  monthly  or  weekly  holdings — alleging  that  he  was 
not  aware  of  any  decision  to  that  effect. 

I  have  met  with  no  decision  on  the  necessity  of  the  notice, 
but  there  are  many  which  recognize  it  incidentally  in  deter- 
mining the  sufficiency  of  the  notice  under  the  jmrticular  cir- 
cumstances of  the  case,  as  in  Esp.  P.,  Kent  Com.,  Archb.  Land, 
and  Ten.,  19  Wend.,  above  cited;  to  which  many  others  might 
be  added,  if  deemed  requisite. 

The  rule  thus  stands  for  authority,  upon  the  long,  uniform 
practice  and  recognition  of  it  by  pmrties,  counsel,  elementary 
writers  and  the  courts.  It  may  further  claim  a  foundation  in 
the  reason,  justice  and  equity  of  its  application  to  this  class  of 
human  transactions,  which  is  strengthened  and  sanctioned  by 
legislative  adoption  in  many  analogous  cases,  under  acts  in  re- 
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lation  to  forcible  entry  and  detainer,  and  such  like.     See  lie  v. 
Stat.  1845,  p.  333,  Sec.  2,  Landlord  and  Tenant. 

Under  this  review  of  the  authorities,  we  are  authorized  to 
resolve  these  questions,  now  for  the  tirst  time  distinctly  pre- 
sented, by  holding  the  notice  necessary  under  a  tenancy  like 
the  present,  and  that  it  should  be  given  for  one  month,  and 
terminating  with  the  month  as  fixed  by  the  rent  day,  or  fall.ing 
due  of  the  rent. 

In  relation  to  the  "  dejnand  in  writing  for  possession "  of 
the  premises  under  the  act  in  relation  to  forcible  enti-y  and  de- 
tainer, we  are  of  oi)inion  that  the  "demand  "  should  be  made 
"  after  the  determination  of  the  time  for  which  such  lands, 
tenements  or  possessions  were  let."  Such  is  obviously  the 
meaning  of  the  statute.  (Rev.  Stat.  1845,  p.  256,  Sec.  1.) 
Reason  and  analogy  sustain  this  interpretation.  Ko  one  should 
be  put  in  the  wrong  by  a  demand  which  another  had 
no  right  to  make,  of  a  thing  *he  had  no  right  to  receive  [*99] 
or  possess,  and  therefore  it  would  seem  he  should  have 
no  right  to  demand.  Could  a  bailee  be  charged  with  a  con- 
version by  a  demand  of  the  pledge,  before  a  tender  of  his  ad- 
vances, or  the  determination  of  his  special  title  or  right  of 
possession  ?  If  A.  promise  to  pay  B.  a  certain  sum  on  demand 
after  a  future  day,  could  B.  bi'ing  his  action  on  a  demand  made 
before  that  day  ? 

The  holding  over  must  be  "willful,"  "after  the  demand," 
and  this  cannot  be  said  of  a  holding  under  and  durinsr  the 
lease,  but  only  "after  the  determination"  of  it.  This 
agrees  with  the  provision  of  the  act,  giving  double  rent 
against  tenants  for  life  or  years,  who  "willfully"  hold  over 
"after  the  expiration  of  such  term  or  terms,  and  after  de- 
mand made  and  notice  in  writing  given  for  the  possession 
thereof."  Rev.  Stat.  1845,  p.  333,  Sec.  2,  Sec.  25;  Maine,  287. 

This  construction  has  been  applied  in  Maine  to  a  similar 
statute,  though  I  have  not  seen  the  details  of  its  provisions, 
further  than  that  thirty  days  should  elapse  after  the  demand. 
In  Clajpp  V.  Faine^  ]8  Maine,  264,  the  tenancy  had  to  be  de- 
termined by  thirty  days'  notice,  and  it  was  held  that  it  must 
expire  before  the  demand  was  made  of  the  possession.  And 
this  was  followed  in  Smith  x.Roioe^  31  Maine,  212;  though 
a  different  rule  had  been  applied  in  Wheeler  v.  Cowan^  25 
Maine,  285  ;  but  which  seems  to  have  been  under  a  different 
section  of  their  statute. 

» «  Judgment  affirmed. 
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William  N.  Eoss,  and  Aaron  Hammond  v.  James 

Watt. 

A])pealfrom  Scott. 

Submission  to  AnBiTKATiON — Co^^sTRrcnoN  op. — In  conptruing-  instru 
ments  of  submission  to  arbitration,  courts  always  give  as  large  a  construc- 
tion to  them,  as  the  words  of  the  inptrunierit,  and  the  intentions  of  the  par- 
ties drawn  from  their  expressions,  will  warrant.'' 

Award — Error  of  judgment  does  not  vitiate. — ^A  mere  error  of 
judgment,  as  to  law  or  fact,  will  not  vitiate  an  award. 

Same — Fraud  or  misconduct.- — If  fraud  or  misconduct  in  the  arbitra- 
tors is  not  shown,  an  award  will  be  conclusive  on  the  parties. 

This  was  a  proceeding  by  motion  in  the  Circuit  Court  of 
Scott  County,  Woodson,  Judge,  presiding,  at  April  term,  1854, 
for  judgment  on  an  award.  The  substance  of  the  subnjission 
is  recited  in  the  oj^inion,  as  also  the  substance  of  the  award. 

Koss  and  Hammond  by  their  counsel  moved  the  court 
[*100]     to  modify,  or  *correct,  or  set  aside  and  vacate  the 

said  award,  because  it  exceeded  and  exceeds  the  terms 
of  the  submission  ;  in  support  of  this  motion,  the  counsel  filed 
the  affidavit  of  Emmons  Benedict,  one  of  the  arbitrators,  stat- 
ing that  he  with  his  co-arbitrators  met  under  the  submission, 
when  the  co-referees  of  affiant  (he  ]  rotesting  against  the  same 
as  unjust  and  beyond  the  scope  of  submission  in  the  premises) 
made  an  award  that  Koss  and  Hammond  should  pay  Watts 
fifty  dollars  and  half  the  costs  of  the  proceeding  ;  that  the 
account  of  Ross  and  Hammond  consisted  of  the  following 

6  smut  machines  |23     $138.00  ■ 
6     "  "  25       150.00 

6  large  pullies,  18.00 

"12  smut  machines,  27       324.00 
6      "  "  24       144.00 

1852,  March  23d,     "  37  1-2  lbs.  castings,    5  1.87 

that  it  was  in  proof  before  the  arbitrators,  that  the  three  first 
items  in  the  account  had  been  adjusted  by  the  parties  ;  that 
Watts  was  entitled  to  other  credits,  reducing  the  demand  of 
Ross  and  Hammond,  irrespective  of  interest  on  note  and  ac- 
count, to  the  sum  $451.47.  To  meet  this  balance.  Watts 
proved  other  items  of  an  account  amounting  to  $46.25 ;  there  was 

Cited:  72  111.  160. 

»Merritt  v.  Merritt,  11  III.  565;  McDonald  v.  Arnout.  14  111.  58;  Hay- 
wood I'.  Harmon,  17  111.  477;  Hmrickson  r.  Reinback,  33111.  299;  Darst  V. 
Collier,  86  111.  96;  Shear  v.  Mosher,  8  Bradw.  119. 
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also  proof  on  hearsay  testimony  that  "Watts  had  exjiended  822 
at  Burlington,  to  ])nt  smut  mills  in  order,  and  |)roof  of  ex- 
penditure of  $29  in  other  rejiairs  and  transjjortation  of  smut 
mills — that  there  had  been  other  expenditures  (detailed  in  the 
affidavit)  on  one  or  more  mills,  amounting  to  8124;  tliat  8150 
had  been  expended  by  Watts  and  his  agents  in  selling  and  see- 
ing after  the  smnt  mills;  that  Watts  was  the  owner  oi  the 
patent  for  said  smnt  mills,  and  that  his  patent  had  been  dam- 
aged by  the  defective  execution  of  the  work  on  the  mills  of 
Ross  and  Hammond,  to  the  amount  of  8^00  ;  that  this  latter 
testimony  was  objected  to  as  being  outside  of  the  submission ; 
that  then  the  arbitrators  there  considered  of  their  award,  tluit 
they  disagreed,  but  had  a  second  meeting — that  he  (Benedict) 
could  only  agree  to  an  award  which  would  allow  to  Ross  and 
Hammond  8'-^00,  his  co-referees  not  conseifting,  he  withdrew. 
D.  A.  Smith  testitied,  that  Benedict's  statement  was  correct, 
that  he  (Smith)  drew  up  the  submission,  and  that  he  had  not 
then  any  knowledge  or  intimation  that  Watts  claimed  to  be 
the  owner  of  the  patent  right  i-ef erred  to  by  Benedict  ;  that 
he  was  surj^rised  at  the  introduction  of  the  proof  connected, 
with  it,  and  the  claim  for  damages  for  injury  to  the  reputa- 
tion of  the  machines,  and  that  he  resisted  the  introduction  of 
said  evidence,  acting  as  counsel  for  Ross  and  Hammond. 

*Watts  introduced  the  affidavit  of  the  two  other  [*101] 
referees,  who  stated  that  they  understood  from  the  sub- 
mission and  from  the  counsel  of  ]  arties,  that  they  were  to  deter- 
mine what  was  due  from  Watts  to  Ross  and  Hammond,  accord- 
ing to  contract,  if  all  the  machines  had  been  prooerly  made,  to 
ascertain  what  damages  should  be  allowed  to  Watts  by  way  of 
set  off ,  and  to  make  an  award  for  the  balance  which  e^•er  way 
it  should  fall,  including  the  note ;  that  Watts  had  sustained 
damage  ;  that  in  making  their  award,  they  only  had  reference 
to  damage  already  sustained  ;  that  had  they  considered  pros- 
jiective  damage  their  award  to  Watts  would  have  been  larger ; 
that  they  did  not  by  any  formal  decision  admit  evidence  of 
injury  to  the  reputation  of  said  machines  as  a  patented  machine, 
and  that  their  award  did.not  consider  any  prospective  damages, 
but  awarded  damages  only  for  defects  in  machines. 

N.  M.  Knapp  stated  in  substance,  that  tlie  arbitrators  wei-e 
to  take  the  note  into  consideration  ;  that  Watts  claimed  that 
the  note  had  been  given  for  defective  machines,  which  were 
of  little  value,  and  that  tlie  submission  was  written  with  the 
express  intent  of  enabling  Watts  to  show  the  damage  resulting 
to  him  by  these  defective  machines,  and  that  the  consideration 
of  the  note  had  wholly  or  partially  failed  ;  that  the  award  Mas 
fairly  made  in  view  of  the  evidence  adduced  before  the  arbi- 
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trators,  aiid  of  the  subjects  siibir.itted  to  them,  and  that  the 
submission  was  altered  in  the  presence  of  the  arbitrators  witli 
the  express  design  to  have  them  adjudicate  upon  the  note  and 
the  damages  to  him,  that  the  whole  matter  and  all  questions 
growing  out  of  it  might  be  settled. 

The  circuit  court  allowed  the  motion  of  Watts  for  judgment 
on  the  award,  and  disallowed  the  cross  motion. 

Koss  and  Hammond  took  this  appeal. 

The  submission  provided  that  the  award  should  be  made  the 
judgment  of  the  court. 

D.  A.  Smith,  for  Appellants. 

M.  McCoNNEL  and  K.  M.  Knapp,  for  Appellee. 

Treat,  C.  J.  The  ]3rincipal  question  in  this  case  is,  whether 
the  arbitrators  exceeded  the  terms  of  the  submission.  This 
depends  upon  the  construction  to  be  given  to  the  instrument 
of  submission.  It  is  in  these  words ;  "Whereas  the  under- 
signed, William  'N.  Ross  and  Aaron  Hammond,  as  partners, 
have  a  note  and  open  account  against  the  undersigned,  James 
Watt,  on  which  the  said  Ross  &  Hammond  claimed  that  there 

is  a  balance  due  them,  amountiug  to  the  sum.of  $486- 
[*102]    .05  ;  and  the  said  *Watt  denies  that  so  nuicli  is  due, by 

reason  of  certain  deductions  and  damages  that  he 
claims  to  be  justly  applicable  to  said  account.  Now,  the  said 
undersigned  respectively  agree  to  submit  said  matter  in  con- 
trovers}',  to  the  arbitrament  and  award  of  Jacob  H.  Withey, 
Emmons  Benedict  and  Horace  A.  Brown,  or  a  majority  of 
them."  The  award  was  in  favor  of  Watt  for  $50.  It  is  con- 
tended that  the  arbitrators  had  no  ]:)0\ver,  under  the  submis- 
sion, to  make  an  affirmative  award  in  favor  of  Watt ;  in  other 
words,  that  the  only  question  for  them  to  decide  was,  whether 
anything  was  due  upon  the  note  and  account,  and,  if  so,  what 
amount.  We  are  satislied  that  this  was  not  the  understand- 
ing of  the  parties.  Ross  &  Hammond  held  a  note  and  account 
against  Watt,  and  he  had  demands  against  them,  growing  out 
of  the  ])articular  transactions  in  which  the  note  and  ac- 
count originated.  They  had  mutual  claims  arising  out  of  / 
the  same  subject  matter.  They  referred  the  whole  of  these 
claims  to  arbitration.  Their  intention  was,  that  the  arbitrators 
should  pass  upon  all  of  the  claims,  and  thus  ])ut  an  end  to  all 
controversy  respecting  them.  It  was  not  their  design  that 
the  demands  of  either  ]mrty  should  be  split  into  fragments, 
and  one  ]>ortion  settled  in  this  proceeding,  and  the  other  left 
unadjusted.     The  arbitrati^rs  were  to  examine  the  claims  from 
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certain  transactions  between  the  parties,  and  make  an  awai-d 
in  favor  of  the  party  really  entitled  to  the  l)alance.  In  con- 
struing instruments  of  submission  to  arbitration,  courts  al  way .s 
give  as  large  a  construction  to  them,  as  the  words  of  the  in- 
strument and  the  intentions  of  the  parties,  drawn  from  their 
expressions,  will  warrant.  Watson  on  Arbitrations  and  Award.s, 
15.  In  our  opinion,  the  award  was  within  the  terms  of  the 
submission. 

There  is  nothing  on  the  face  of  the  award  to  render  it  in- 
valid. It  pursues  the  terms  of  the  submission,  and  is  a  full 
adjustment  of  the  matters  in  difference.  Nor  do  the  jiroofs, 
when  carefully  considered,  establish  any  fraud  or  mii>couduct 
on  the  I'art  of  the  arbitrators.  The  question  is  not  whetlier 
the"r  decision  was  correct  or  erroneous.  A  mere  error  of  judg- 
ment as  to  the  law  or  facts  of  the  case,  will  not  vitiate  the 
award.  In  the  absence  of  all  fraud  and  misconduct  in  the  ar- 
biti-ators,  the  award  nmst  he  held  to  be  conclusive  on  the 
parties.  Merritt  v.  Iferritt,  11  Illinois,  565  ;  McDonald  v.  Ar- 
nout,  14  ibid.  58  :  lioot  v.  Benwivk,  15  ibid.  461 ;  Smith  v. 
Douglass,  ante.  11.  The  court  did  not  err  in  entering  judg- 
ment on  the  award. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


*James  Painter  v.  Jacob  BAKErw       [^-lOS] 

Appeal  from  Morgan. 

Trespass— When  proper  remedy.— A  dog-  was  set  upon  some  horf-es, 
one  of  which,  while  being  pursued  and  jumping  a  fence,  was  killed:  Held, 
That  trespass  was  the  proper  remedy. 

When  an  injury  results  directly  from  a  forcible  act,  trespass  lies;  but  where 
the  injury  is  not  immediate  on  the  act  done,  but  is  consequential  only,  the 
remedy  is  case. 

This  cause  was  heard  and  decided  by  Woodson,  Judge,  at 
the  October  term,  1854,  of  the  Morgan  Circuit  Court. 

•  Brown  and  McClure,  for  Appellant. 

D.  A.  Smith,  for  Appellee. 

Treat,  C.  J.  Painter  sued  Baker  before  a  justice  of  the 
peace.  He  recovered  a  judgment  for  895,  and  Baker  prose- 
cuted an  appeal.     The  case  was  submitted  to  the  cu-cuit  court 
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upon  the  following  evidence  :  Mrs.  Moore  testified,  that  her 
husband  and  Baker  occupied  a  field,  each  cultivating  a  part  for 
himself.  A  portion  of  the  fence  around  the  field,  which  Baker 
was  bound  to  keep  up,  was  poor  and  indilferent ;  one  day  in 
the  spring  of  1854,  a  breachy  cow,  belonging  to  Baker,  tlirew 
down  this  portion  of  the  fence,  and  Painter's  horses  came  into 
the  field,  and  witness  turned  them  out  through  the  gate.  The 
liorses  came  into  the  field  again,  after  night  of  the  same  day, 
and  Baker  was  informed  of  the  fact ;  he  said  he  would  not  be 
all  the  while  putting  up  the  fence,  and  called  the  dog;  the  dog 
pursued  the  horses,  and  in  jumping  tlie  fence,  one  of  them  was 
killed.  The  testimony  of  another  witness  was  in  substance  the 
same.  Mr.  Moore  testified,  that  Bak*jr  and  himself  rented  and 
cultivated  difiierent  parts  of  the  same  field  ;  one  night,  in  the 
spring  of  1854,  the  witness,  Baker,  Luty  and  others,  were  at- 
tending to  a  sick  mare  in  the  field,  when  some  one  informed 
Baker  that  Painter's  horses  were  in  the  field.  Baker  left  and 
soon  after  the  horses  were  running,  pursued  by  the  dog,  and  one 
of  them  was  killed  in  jumping  out  of  ihe  field ;  the  dog  was  not 
in  the  habit  of  chasing  stock,  but  when  set  upon  stock  was  fierce 
and  hard  to  begot  oft",  and  witness  had  warned  Baker  not  to  set 
lum  after  stock;  Baker  had  previously  hauled  away  a  part  of 
the  division  fence  between  Painter's  field  and  the  one  occupied 
by  himself  and  witness,  and  Painter  told  him  he  must  replace 
it;  the  jiart  to  be  kejot  up  by  Baker  adjoining  the  commons  was 
poor  and  insuflicient;  the  liorse  that  was  killed  was  worth  $95. 

Another  witness  testified,  that  Baker,  Luty,  Moore 
[*104]       and  himself  were  ^attending  to  the  sick  mare,  when 

some  one  told  Baker  that  Painter's  horses  were  in 
the  field  ;  Baker  and  witness  turned  all  of  the  horses  out  at  the 
gate,  except  the  one  that  was  killed  in  jumping  the  fence  ;  Ba- 
ker did  not  call  the  dog,  nor  was  the  dog  aftei-  the  horses;  it 
was  too  dark  to  see  either  the  horses  or  the  dog.  Luty  testi- 
fied, that  while  they  were  with  the  sick  mare,  Baker's  wife 
said  tliat  Painter's  horses  were  in  the  field,  and  Baker  said  he 
would  dog  the  horses,  and  called  the  dog  and  went  after  them  ; 
the  horses  came  running  by,  pursued  by  the  dog,  and  escaped 
from  the  field  by  jumping. the  fence  ;  Baker  said  the  dog  was 
after  the  horses,  wlien  the  liorse  was  killed. 

The  court  decided  that  the  proper  remedy  was  by  an  action 
on  the  case,  and  not  trespass  ;  and  dismissed  the  suit  because 
the  justice  was  without  jurisdiction. 

•  The  distinction  between  case  and  trespass  is  well  established. 
But  there  is  often  much  difiiculty  in  applying  it  to  particular 
eases.  The  principle  is,  that  where  the  injury  results  directly 
irom  a  forcible  act  of  the  defendant,  the  action  of  trespass  lies; 
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but  where  the  injury  is  not  immediate  on  tlie  act  done,  but  is 
consequential  on'j,  tlie  remedy  is  case.  The  true  criterion  is, 
whether  the  injury  proceeds  directly  or  follows  c()n-c(|uentia'ly 
from  the  act.  -  The  distinction  is  thus  well  illiisti'ated  in  tlie 
books:  If  a  log  is  cast  into  tlie  highway,  jukI  while  in  motion 
hits  another,  the  injury  is  immediate,  and  tresj;ass  is  the  rem- 
edy;  but  if,  after  the  log  reaches  the  liighway  and  l>ec<)]ue.s 
stationary,  a  traveler  falls  over  it  and  is  hurt,  the  injury  is  con- 
sequential, and  the  reiuecly  is  case. 

in  this  case,  if  the  plaintiff  has  a  cause  of  action  against  tlie 
defendant,  trespass'  is  the  apju'opriate  remedy.  The  injury 
complained  of,  resulted  directly  from  the  act  of  tlie  defendunt. 
The  force  that  occasioned  the  death  of  the  animal,  was  put  in 
motion  by  him.  He  set  the  dog  upon  the  horses,  and  the  horse 
was  killed  in  the  pursuit.  All  that  hapj-ened  after  the  dog  was 
sent  after  the  stock,  was  but  a  continuation  of  the  same  act.  Jt 
was  as  much  the  act  of  the  defendant,  and  he  is  as  much  an- 
swerable for  the  consequences,  as  if  he  had  in  person  chased 
the  horses  with  the  like  result.  He  used  the  dog  as  an  instru- 
ment in  committing  the  trespass.  The  whole  was  but  one 
transaction,  proceeding  directly  from  him,  and  immediate  in 
point  of  time. 

In  Arnich  v.  G'llara^  6  Blackford,  258,  and  James y.  Cahl- 
well,  7  Yerger,  38,  where  the  facts  were  almost  identical  with 
those  in  the  ]jresent  case,  the  parties  injured  were  allowed  to 
recover  in  this  form  of  action.  The  court  said,  in  tlie  latter 
case:  "The  dogs  were  the  instruments  of  assault,  as  much  as 
a  stone  thrown  from  the  hand  would  have  been.  The  chasing 
of  tlie  nag  forced  her  on  the  stake,  and  the  injury  was 
*immediate,  and  produced  from  the  act  of  the  de-  [*105] 
fendant."  It  was  said  by  Lord  Ellenborough,  in 
Leame  v.  Bray,  3  East,  593  :  "  If  I  put  in  motion  a  dangerous 
thing,  as  if  I  let  loose  a  dangerous  animal,  and  leave  to  haz- 
ard what  may  happen,  and  mischief  ensues  to  any  person,  1  am 
answerable  in  trespass." 

The  circuit  court  erred  in  deciding  that  case  was  the  proper 
remedy.  If  the  ]3laintiff  is  entitled  to  recover,  trespass  is 
clearly  maintainable. 

The  judgment  must  be  reversed  and  the  cause  be  remanded. 

Judgment  reversed. 
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Hugh  Smith  v.  John  T.  Webb. 

Appeal  from  Sangamon. 

PleadijSTG.  If  a  count  possesf^es  all  the  attributes  of  a  count  in  debt, 
commencing  and  conchiding  as  such,  but  uses  tlie  word  "  promised  "  instead 
of  the  word  "  agreed,"  it  will  not  be  regarded  as  in  assmnpsit. 

If  the  pleader  misnames  the  instrument  sued  on,  bj^  calling  it  a  note  in- 
stead of  an  agreement,  it  will  not  be  fatal  to  the  declaration. 

This  cause  was  decided  by  Davis,  Judge,  at  December 
term,  1853,  of  the  San,o;amon  Circuit  Court.  The  instrument 
sued  on  was  in  the  usual  form  of  a  promissory  note,  but  was 
under  seal. 

N.  M.  Beoadwell,  for  Appellant. 

Stuaet  and  Edwards,  for  Appellee. 

Caton,  J.  A  general  demurrer  was  filed  to  the  declaration, 
which  was  overruled  by  the  circuit  court  and  judgment  rendered 
thereon  ;  and  this  decision  of  the  court  is  assigned  for  error. 
The  objections  to  the  declaration  are,  that  it  commences  and 
concludes  in  debt ;  but  in  the  body  of  the  declaration,  it  is 
averred  that  the  defendant  pi'omised  instead  of  agreed  to  pay, 
and  also,  that  the  instrument  declared  on  is  called  a  promissory 
note,  and  stated  to  be  under  the  hand  and  seal  of  the  de- 
fendant. 

The  first  objection  is  precisely  answered  by  the  decision  of 
this  court  in  the  case  of  Cmilvshanh  v.  Bi'own,  5  Oilman,  75. 
In  that  case,  the  same  identical  objection  was  raised  to  the 
declaration,  to  which  the  court  said :  "We  do  not,  how&ver, 
admit  that  when  a  contract  is  specially  declared  upon,  and  the 
count  possesses  all  the  attributes  of  a  count  in  deht,  commenc- 
ing and  concluding  as  such, .that  it  is  to  be  regarded  as 
[*106]  a  count  in  *assum])sit,  merely  because  the  word  'prom- 
ised is  used  in  place  of  the  word  agreed^''  In  that 
case  the  count  was  held  good,  and  from  that  decision  we  are 
not  inclined  to  depart.  Nor  is  the  second  objection  any  more 
valid.  Admitting  that  the  pleader  misnamed  the  instrument 
sued  on,  by  calling  it  a  note  instead  of  a  covenant  or  an  agree- 
ment, we  do  not  think  it  fatal  to  the  declaration,  and  especially 
upon  general  demurrer.  The  party  was  not  misled  or  in- 
jured by  it. 

The  judgment  of  the  circuit  court  must  be  afiirmed. 

Judgment  affitvned. 
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Oliver  Oakes  v.  Ann  Oakes,  Administratrix  of  John' 

Oakes,  deceased. 

Appeal  from    Scoff. 

Rent — ^When  agkeement  to  pay  inferred. — Where  it  does  not  appear 
that  a  party  is  an  intruder  or  trespasser  on  land,  or  that  he  holds  it  a^iiinst 
the  will  of  the  owner,  or  that  he  is  to  enjoy  the  land  without  rent,  the  law 
will  inter  an  implied  ag-reement  to  paj^  a  reasonable  rent  therefor. 

The  fact  that  an  occupant  is  the  son  of  the  owner  of  the  premises,  is  not 
sufficient  to  raise  the  leg'dl  conclusiou  that  they  were  to  beheld  rent  free. 
Although  slight  evidence  might  justify  such  a  conclusion. 

A  simple  agreement,  either  express  or  implied,  to  pay  rent,  will  au- 
thorize a  recovery  without  an  express  contract  for  that  purpose. 

This  was  an  action  of  assnmi^sit  brought  against  the  admin- 
istratrix of  the  estate  of  John  Oakes,  deceased,  upon  an  ac- 
count tiled  in  the  probate  office  of  Scott  County,  on  the  fifth 
day  of  January,  1854,  and,  by  consent,  taken  to  the  circuit 
court  of  that  county  and  tried  at  the  October  terra  of  that 
court,  before  Woodson,  Judge,  and  a  jury.  Verdict  and  judg- 
ment for  defendant. 

The  account  was  for  a  hors'^,  saddle  and  bridle,  charged 
March  8th,  1847,  a  wagon,  charged  November  15,  1848,  and 
other  articles  at  the  same  time  ;  and  for  rent  of  farm  prior  to 
acquiring  title  from  said  Oliver  Oakes,  at  $300  per  year.  To 
tlie  declaration,  defendant  pleaded  non  assumpsit  and  the  stat- 
ute of  limitations. 

A  son  of  the  plaintitf  testified,  that  in  1847  and  1848,  his 
father  had  let  deceased  liave  a  horse,  saddle,  bridle  and  wagon, 
charged  in  the  account,  but  whether  as  a  sale  or  gift  lie  did 
not  know  ;  that  deceased  went  into  possession  of  the  farm  and 
occupied  it  from  1848  to  1853,  a  tract  of  land  of  about 
one  ^hundred  acres;  that  for  the  last  three  years,  [*107] 
the  land  was  worth  four  dollars  per  acre;  that  wit- 
ness had  occupied  the  land  before  deceased  took  possession, and 
that  the  average  value  of  the  rent  of  the  land  was  $300  per 
annum. 

M.  McCoNNEL,  for  Appellant. 

D.  A.  Smith,  for  Appellee. 

Caton,  J.  We  cannot  feel  satisfied  with  the  verdict  in 
this  case.  The  claim  for  the  horse,  saddle,  bridle  and  wagon 
were  undoubtedly  barred  by  the  statute  of  limitations,  but  the 
rent  was  not,  at  least,  a  part  of  it.     The  evidence  is  tliat  the 
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defendant's  intestate  occupied  the  farm  of  the  plaintiff  for 
five  years,  from  the  year  1848  to  1852.  inchisive,  and  that  a 
feasonable  rent  for  the  place  was  three  hundred  dollars  per 
year.  There  is  no  evidence  of  an  express  contract  for  rent, 
nor  is  there  any  evidence  that  the  defendant's  intestate  was  a 
trespasser  or  intruder  upon  the  land,  or  that  he  in  any  way 
held  it  against  the  will  of  the  owner ;  nor  is  it  shown  that 
there  was  any  agreement  or  understanding  that  the  tenant  was 
to  enjoy  the  land  without  rent.  Under  such  circumstances  the 
law  will  infer  an  imi^lied  agreement  to  pay  a  reasonable  rent 
for  the  premises.  There  is  only  one  single  circumstance  which 
the  jury  might  consider  in  support  of  such  an  hypothesis;  and 
that  is,  that  the  tenant  was  the  son  of  the  owner  of  the  land. 
That  single  fact  is  not  sufficient  to  raise  the  legal  conclusion 
that  the  father  designed  to  give  the  son  the  rent  for  nothing, 
although  slight  additional  evidence  of  such  an  intention  might 
be  sufficient  to  warrant  the  jury  in  arriving  at  such  a  conclu- 
sion. Corroborating  circumstances  are  entirely  wanting  in 
this  case.  It  is.  most  likely  that  the  jury  were  misled  by,  or 
misunderstood,  the  second  instruction  given  for  the  defendant. 
It  is  this :  "  That  the  plaintiff  is  not  entitled  to  recover  for 
any  part  of  the  rent  sued  for  in  this  case,  unless  he  has  proven 
to  the  satisfaction  of  the  jury  that  there  was  a  contract  be- 
tween him  and  John  Oakes,  deceased,  creating  the  relation  of 
landlord  and  tenant,  as  for  the  payment  of  rent."  ]^ow,  gi\'- 
ing  the  word  contract  its  technical  meaning  in  this  instruction, 
it  is  wrong;  for  a  sini])le  agreement,  either  express  or  implied, 
for  the  payment  of  rent,  would  entitle  the  plaintiff"  to  recover, 
and  so  it  was  probably  intended  by  the  court.  But  it  is  most 
likely  that  the  jui-y  understood  it  as  requiring  an  express  con- 
tract, or  at  least  agreement,  for  the  payment'  of  rent,  before 
they  could  find  for  the  plaintiff,  and  that,  failing  to  find  in 

the  evidence  any  such  express  contract  or  agreement, 
[*108]     they  did  not  feel  ^themselves  called  upon  to   look 

for  an  implied  agreement  in  the  circumstances.  We 
think  the  case  should  be  submitted  to  another  jury.  The 
judgment  must  be  reversed  and  the  cause  remanded  for  another 
trial 

Judgment  reversed. 

96 


} 


DECEMBER  TERM,  1854.  108 

Phinney  v.  Baldwin. 


Harvey  Phinney  v.  Edwin  D.  Baldwin. 

Error  to  Hancock. 

Interest. — A  note  given  for  .a  sum  of  money  bearing  interest  at  a  given 
rate  per  month,  continues  to  bear  that  rate  of  interest,  so  long  ii.s,the  prin- 
cipal remains  unpaid.'^ 

Lex  loci. — A  contract  that  is  valid  in  the  State  where  it  is  made,  is  to  be 
enforced  in  another  State,  unless  it  is  against  good  morals,  or  is  repugiiant 
to  the  policy  or  positive  institutions  of  such  State. 

This  cause  was  heard  and  decided  by  O.  C.  Skinner,  Judge, 
at  June  term,  1853,  of  Planeock  Circuit  Court. 

Williams  and  Lawrence,  for  Plaintiff  in  Error. 

Wheat  and  Grover,  for  Defendant  in  Error. 

Treat,  C.  J.  Phinney  brought  an  action  of  assumpsit 
against  Baldwin,  and  declarjjd  upon  the  following  note : 

"  Brighton,  California,  Oct.  3d,  1850. 
$200.     Thirty  days  after  date,  I  promise  to  pay  to  the   order  of  Harvey 
Phinney  two  hundred  dollars,  for  value  received,  with  interest  from  date, 
at  five  per  cent,  per  month. 

E.  D.  BALDWIN." 

Cited:  Rate  of  interest,  '28  111.  203;  Lex  loci,  50  111.  376;  52  111.  244;  2 
Bradw.  135. 

^  Where  a  certain  rate  of  interest  is  fixed  by  law,  but  a  higher  rate  is  per- 
mitted by  contract,  the  better  opinion  is  that,  after  maturity,  as  before,  the 
contract  rate  will  prevail,  even  t'lough  higher  than  the  statutory  rate.  2 
Daniel's  Neg.  Insts.  p.  464,  §  1458  a,  citing,  among  other  cases,  Cecil  v. 
Hicks,  29Grat.  1;  Seymour  r.  Con.  L.  Ins.  Co.  44  Conn.  300;  Overton  v. 
Balton,  9  Heisk.  762;  Thompson  t\  Pickel,  20  la.  490;  Briscoe  r.  Kinealv,  8 ' 
Mo.  Ap.  77;  Foulay  v.  Hall,  12  Ohio  615;  Morgan  r.  Jones,  20  E.  L.  &  Eq. 
454;  Pruyne  v.  Milwaukee,  18  Wis.  568.  See  also  Kellogg  v.  Lavender,  15 
Neb.  256;  Kerr  v.  Haverstick,  94  Ind.  178;  Broadway  Sav.  B'k  r.  Forbes, 
79  Mo.  226;  Castul  v.  Walker,  40  Ark.  117;  Mobley  r.  Davego,  16  S.  C.  73: 
Miller  t'.  Hall.  18  S.  C.  141;  Meaders  r.  Gray,  60  Miss.  400;  Tislemingo 
Sav.  Inst,  r,  Buchanan,  60  Miss.  496:  Hamilton  &  Rossville  Hydraulic  Co. 
r.  Chatfield.  38  0.  St.  575;  Shaw  r.  Rigby,  84  Ind.  375;  Kimmell  r.  Burns, 
84  Ind.  370;  Hume  v.  Maselin,  84  Ind.  674. 

The  authorities,  however,  do  not  all  support  this  doctrine.  See  Holden  v. 
Trust  Co.  100  U.  S.  72;  Ohio  v.  Frank,  103  U.  S.  698;  Duran  r.  Aver,  67 
Me.  145;  Newton  v.  Kennerlv,  31  Ark.  626;  Ewell  v.  Daggs,  108  U.  S.  143; 
Thatcher  v.  Massey,  20  S.  C.  542;  Maner  v.  Wilson.  16  S.  C.  469;  Eaton  v. 
Boissonnault.  67  Me.  540;  Pearce  r.  Hennessy,  10  R.  I.  223;  Sufiield  Eccl. 
Soc.  V.  Loomis,  42  Conn.  670;  Paine  r.  Ca,swell,  68  Me.  80. 

Compare  Bennett  v.  Bates,  94  N.  Y.  354;  O'Brien  v.  Young,  95  N.  Y. 
428. 

When  the  note  becomes  merged  in  judgment  the  judgment  bears  interest 
at  the  statutory  rate.     Mitchell  r.  Mayo,  ante,  83.  nofe. 

Lex  loci.  See  McAllister  v.  Smith,  17  111.  328,  note. 
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The  pleas  were  non-assumpsit  and  ]5ayinent.  On  the  trial, 
the  plaintiff  introduced  the  note  described  in  the  declaration, 
and  proved  that  the  legal  rate  of  interest  in  California,  in  the 
absence  of  any  agreement  of  the  parties,  was  ten  per  cent,  per 
annum  ;  but  that  it  was  lawful  for  parties  to  contract  for  any 
liigher  or  different  rate  of  interest.  The  note  was  credited 
with  150,  paid  on  the  4th  of  October,  1851 ;  and  with  $100, 
paid  on  the  29th  of  the  same  month.  Tho  court  entered  judg- 
ment against  the  defendant  for  $92.44,  and  the  plaintiff  sued 
out  a  writ  of  error. 

There  can  be  no  reasonable  doubt  as  to  the  true  construction 
of  the  instrument.  It  is  a  promise  to  pay  $200  in  thirty  days, 
and  interest  thereon  from  date  at  the  rate  of  live  per 
[*109]  cent,  per  *month.  The  note  continues  to  bear  that 
rate  of  interest,  so  long  as  the  principal  remains  un- 
paid. The  maker  undertakes  to  pay  interest  at  that  rate, 
while  he  withholds  payment  of  the  principal.  That  is  the 
compensation  which  the  payee  is  to  receive,  for  the  forbear- 
ance of  the  money.  We  entertain  no  doubt  that  this  was  the 
real  understanding  of  the  parties.  It  was  not  their  intention 
that  this  rate  of  interest  should  cease  on  the  maturity  of  the 
note,  and  that  it  should  tliereafter  only  bear  interest  at  the 
rate  of  ten  per  cent,  per  annum.  Such  a  construction  could 
not  be  put  upon  the  instrument  without  doing  violence  to  the 
intentions  of  the  parties.  It  would  in  effect  be  making  a  liew 
contract  for  them.  They  evidently  contemplated  but  one  rate 
of  interest,  and  that  rate  was  to  continue  until  payment  should 
be  made.  The  plaintiff  was  entitled  to  recover  interest  on  the 
principal  at  the  rate  of  sixty  per  cent,  per  annum,  from  the 
date  of  the  note  until  the  rendition  of  judgment.  And  the 
circuit  judge  erred  in  not  making  this  the  basis  for  assessing 
the  damages.  The  agreement  to  pay  this  rate  of  interest  was 
valid  by  the  law  of  California,  and  the  courts  of  this  State  are 
bound  to  enforce  it.  A  contract  that  is  valid  in  the  State 
where  it  is  made,  is  to  be  recognized  and  enforced  in  another 
State,  unless  it  is  clearly  contrary  to  good  morals,  or  repug- 
nant to  the  policy  or  positive  institutions  of  that  State.  This 
contract  is  not  obnoxious  to  any  such  objection.  As  the  rate 
of  interest  is  specilied  in  the  note,  and  is  according  to  the  law 
of  the  place  where  the  instrument  was  executed,  the  payee  is 
entitled  to  recover  the  stipulated  rate  of  interest,  that  being 
of  the  substance  of  the  conti'act. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgme7it  reversed. 
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Jeptha  Dunlap  v.  James  Buckingham. 

Error  to  Morgan. 

Statute  op  tjmttations, — The  fifth  section  of  the  limitation  act  of  the 
fifth  November,  1849,  does  not  embrace  bills  of  exchange,  but  relates  ex- 
clusively to  unwritten  contracts;  and  that  clause  of  the  section  which  re- 
quires suits  to  be  commenced  within  two  years,  is  repealed. 

Debt  on  bill  op  exchange — No  consideration  expheshrd. — An 
action  of  debt  may  be  maintained  upon  a  bill  of  exchange,  by  the  payee 
against  the  drawer  or  maker,  although  no  consideration  be  expressed  upon 
its  face. 

*This  cause  was  decided  by  Woodson,  Judge,  at  the  [*110] 
October  term,  1853,  of  the  Morgan  Circuit  Court. 

M.  McCoNNEL,  for  Plaintiff  in  Error. 

W.  Bkown,  for  Defendant  in  Error. 

Treat,  C.  J.  This  was  an  action  of  debt,  brought  by  Dun- 
lap against  Buckingham,  in  March,  1853.  The  declaration 
was  upon  a  bill  of  exchange,  dated  the  18th  of  June,  1842, 
drawn  by  the  defendant  in  favor  of  the  plaintiff,  and  protested 
for  non-payment.  The  bill  was  not,  in  terms,  expressed  to  be 
for  value  received.  The  defendant  pleaded,  that  the  cause  of 
action  did  not  accrue  within  five  years  before  the  passage  of 
the  "  ac  to  amend  the  several  laws  concerning  limitations  of 
actions,"  approved  the  5th  of  November,  1849;  and  that  the 
plaintiff  did  not  commence  the  suit  within  two  years  after  the 
passage  of  that  act.  The  court  overruled  a  demurrer  to  the 
plea,  and  rendered  judgment  for  the  defendant  in  bar  of  the 
action. 

The  plea  presented  no  defense  to  the  action.  The  act  of 
the  10th  of  February,  1849,  which  went  into  operation  on  the 
13tli  of  April  following,  required  actions  founded  upon  bills 
of  exchange,  to  be  commenced  within  five  years  after  the  ac- 
cruing of  the  cause  of  action.  'This  court,  however,  decided 
that  the  act  was  intended  to  have  a  prospective  operation  only. 
Thompson  v.  Alexander,  11  Illinois,  54.  The  act  of  the  5th 
of  November,  1849,  prescribes  the  same  limitation  for  actions 
upon  bills  of  exchange,  and  provides  that  no  action  shall  be 
maintained  on  any  open  account  or  any  promise,  not  in  writing, 
unless  the  same  be  brought  within  five  years  next  after  the 
cause  of  action  accrued  ;  but  if  said  cause  of  action  has  accrued 
five  years  before  the  passage  of  this  act,  then  such  action  shall 
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not  be  maintained,  unless  the  suit  is  bronglit  within  two  years 
next  after  the  passage  of  this  act.  This  provision  does  not 
embrace  bills  of  exchange.  It  relates  exclnsively  to  unwritten 
C(jntracts.  But  if  it  in  terms  included  bills  of  exchange,  this 
action  would  not  be  barred.  The  clause  requiring  suits  to  be 
commenced  within  two  years  after  the  passage  of  the  act,  was 
repealed  by  the  act  of  the  ITth  of  February,  1851.  See 
Jrifstees  of  /Schools  v.  Chamherlain.  14  Illinois,  495  ;  Watt  v. 
Kirby,  15  Illinois,  200.  The  plaintiff,  therefore,  had  five 
years  from  the  13th  of  April,  1849,  within  which  to  sue  u]ion 
the  bill  of  exchange.  As  that  term  had  not  elapsed  when  this 
suit  was  brought,  the  statutory  bar  w,as  not  complete,  and  the 

court  erred  in  sustaining  the  ])lea. 
[*111]  *But  it  is  contended  that  the  plaintiff  can  notmain- 
tain  an  action  of  debt  upon  the  bill  of  exchange,  and 
that  the  deuiurrer  would  therefore  have  been  carried  back 
and  sustained  to  the  declaration.  The  law  is  well  settled,  that 
an  action  of  debt  may  be  maintained  by  the  payee  of  a  bill  of 
exchange  or  promissory  note  against  the  drawer  or  maker, 
when  the  instrument  is  expressed  to  be  for  value  received,  or 
purjiorts  to  be  founded  on  some  consideration.  Chitty  on 
Bills,  689 ;  Byles  on  Bills,  333  ;  Bishop  v.  Young,  2  Bosanquet  & 
Puller,  78 ;  Raher  v.  Peyton^  2  Wheat.  385.  And  the  action  of 
debt  may  also  be  supported  by  the  payee  against  the  drawer  or 
maker,  although  no  consideration  be  exj^ressed  on  the  face  of  the 
bill  or  note.  The  law  im])lies  that  the  instrument  is  based  upon 
a  good  consideration.  The  cases  of  Hatch  v,  Trayes.  and  Wat- 
S'm,  V.  Kightley,  11  Adolphus  and  Ellis,  702,  are  clearly  in 
point.  The  former  case  was  an  action  of  debt  brought  by  the 
payee  of  a  promissory  note  against  the  maker ;  and  it  was  ob- 
jected that  the  action  would  not  lie,  because  the  note  was  not 
expressed  to  be  for  value  received.  The  latter  case  was  debt 
by  the  payee  of  a  bill  of  exchange  against  the  acceptor ;  and 
it  was  insisted  that  the  action  could  not  be  supported,  because 
it  did  not  appear  from  the  instrument,  that  there  was  any  con- 
sideration for  the  acceptance.  Lord  Denman  remarked,  in  de- 
livering the  judgment  of  the  court:  "The  counsel,  who  con- 
tended that  the  actions  were  ^ot  maintainable  for  want  of  the 
words  '  value  r6ceived,'  admitted,  that,  if  those  words  liad 
been  inserted,  the  plaintiff  in  each  case  must  have  succeeded. 
Bitt  we  are  of  the  opinion  those  words  express  only  what  the 
law  must  imply  in  each  case,  from  the  nature  of  the  instru- 
ment and  the  relation  of  the  parties  apparent  npon  it ;  and 
that  it  therefore  makes  no  difference,  as  to  tliis  question, 
whether  the  words  be  or  be  not  inserted.  We  hold,  there- 
fore, that  the  action  of  debt  is  maintainable  in  each  case."    The 
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objection,  that  the  debt  will  not  lie  on  a  collateral  nnderstan'l- 
iiig,  is  not  applicable  to  this  case.  It  is  true,  that  the  eiii^agc- 
ment  of  the  drawer  was  conditioiiaj  on'y  in  the  first  instance', 
hnt  his  liability  became  lixed  and  absolute  on  the  default  of 
the  drawee,  and  on  his  receiving  due  notice  of  that  default. 
The  declaration  shows  a  good  cause  of  action. 

The  judgment  is  reversed  and  the  cause  remanded. 

Juthjiueni  reversed. 


[*112]     *Thomas  J.  Beockman  et  al.  v.  John  B.  Mc- 
Donald, Administrator,  etc. 

Error  to  Brown. 

PijEAOing — Yaktance. — It  is  not  a  material  variance  between  a  writ 
and  declaration  to  describe  a  party  as  ''  administrator  ot  the  estate  of  .Tolm 
W.  Montague,  deceased,"  in  one,  and  as  "  administrator  (with  the  last  will 
and  testament  ot  John  W.  Montague,  deceased,  annexed)  of  all  and  singu- 
lar the  goods,  etc.,"  in  the  other. 

Parties  not  served — Judgment  erkoneous. — It  is  erroneous  to  render 
a  judgment  against  a  party  who  has  not  been  served  with  process  nor  de- 
clared against. 

Judgment  a  unit. — A  judgment  against  several  is  a  unit,  and  if  er- 
roneous as  to  one,  must  be  reversed  as  to  all. 

This  cause  was  heard  before  Minshall,  Judge,  at  October 
term,  1851,  of  the  Brown  Circuit  Court. 

The  plea  in  abatement  set  out  the  variance  as  stated  in  the 
Oj)inion,  to  which  a  demuri-er  was  inter])Osed.  The  proceed- 
ings in  the  court  below  were  commenced  again-ot  the  Brock- 
mans  and  Joseph  Miller.  The  judgment  was  rendered  in  a 
suit  against  Thomas  S.  Brockman,  James  Brocknian  and  Will- 
iam O.  F.  Campbell,  as  defendants.  The  name  of  Camj)bell 
does  not  appear  anywhere  else  in  the  record. 

J.  Gkimshaw  and  J.  Bailey,  for  Plaintiffs  in  Error. 

"Williams  and  Lawkence,  for  Defendant  in  Error. 

ScATES,  J.  Two  questions  are  presented.  First,  the  court 
sustained  a  demun-er  to  a  plea  in  abatement  for  a  variance  be- 
tween the  writ'and  declaration,  and  we  think  pro])erly.  The 
writ  described  the  defendant  as  "  administrator  of  the  estate  of 

Cited:  20  III.  173j  82  III.  218;  14  Bradw.  179. 
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tTolin  W.  Montague,  deceased,"  and  the  declaration  as  "ad- 
ministrator (with  the  last  will  and  testament  of  John  W.  Mon- 
tague, deceased,  annexed)  of  all  and  singular  the  goods  and 
chattels,  rights  and  credits  which  were  of  the  said  John  W.  Mon- 
tague, deceased,  at  the  time  of  his  death."  This  variance  is 
immaterial.  The  character  and  rights  of  the  administrator 
are  the  same,  and  so  are  the  rights  and  obligations  of  plaint- 
iffs to  him  and  to  the  estate.  It  is  but  another  phi*aseologj  to 
describe  the  same  person  or  character. 

In  Weldv.  Hubbard,  11  111.  574,  the  court  did  not  notice 
the  difference  between  the  writ  and  declaration  in  this  re- 
spect, but  decided  it  on  the  vaj-iance  in  the  description  of  the 
action. 

Second.  The  question  arises  from  an  error  in  the  parties  to 
the  final  judgment.  The  suit  was  instituted  against  J.  &  R. 
S.  Brockman  and  Joseph  3IUler.  The  record  no 
[*113]  where  shows  how  *or  wherefore  Miller  disappears 
and  Ccmiphell  became  a  party.  There  is  neither  sum- 
mons, service,  declaration,  or  appearance  by  him.  The  first 
we  see  of  him,  is  in  the  final  judgment  rendered  against  the 
Brockmans  and  him.  This  is  clearly  erroneous.  There  is  no 
jurisdiction  as  to  him.  The  judgment  is  an  entirety — a  unit, 
and  must  be  wholly  reversed.  McDonald  v.  Wilhie  et  al., 
13  111.  22 ;  Smith  et  al.  v.  Byrd,  2  Gilm.  412 ;  1  Denio,  537 ; 
2  Hill,  333;  5  Hill,  441;  12  John.  434;  2  Gilm.  412;  5  Smede 
&  Marsh.  573 ;  8  fbid.  97. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


William  Nichols,  Administrator  of  Amos  Prentice, 
deceased,  et  al,  v.  William  F.  Thornton. 

Error  to  Moultrie. 

Resulting  trust. — ^A  resultinor  trust  may  be  shown  by  parol  evidence  of 
the  ownership  of  the  consideration  paid  for  the  land. 

Recital  in  deckee.— If  the  facts  necessary  to  sustain  a  decree  are  recited 
in  it,  setting  forth  the  proofs,  it  will  bring  it  within  the  rule  laid  down  by 
•^he  Supreme  Court. 

This  cause  was  heard  before  Davis,  Judge,  at  the  Novem- 
Ser  term,  1849,  of  the  Moultrie  Circuit  Court. 

Cited:  17  111.  470;  18  111.  49;  43  111.  437;  3  Bradw.  285;  6  Br&4w.  410. 
Resulting  trust.     See  Coates  ik  Woodworth,  13  111.  654,  note. 
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The  decree  recites  that  this  cause  came  on  to  be  heard  on 
bill  exhibits  and  oral  proofs,  and  the  court  being  satisfied  that 
certain  described  lots  were  purchased  by  Pi-entice,  and  con- 
veyed to  him;  that  tliey  were  purcliased  with  the  means  and 
moneys  of  Thornton,  and  that  the  deeds  were  to  enure  to  his 
benefit ;  that  Prentice  intended  to  convey  them  to  Thornton, 
but  was  prevented  by  protracted  sickness  and  death,  from 
doing  so,  and  ordered  the  property  to  be  conveyed  to  Thorn- 
ton.    The  testimony  was  not  preserved  in  the  record. 

W.  H.  Herndon,  for  Plaintiff  in  Error. 

A.  Thornton,  for  Defendant  in  Error.  ' 

ScATES,  J.  Thornton  filed  this  bill  for  a  conveyance  of 
three  lots,  which  he  alleged  were  purchased  by  the  deceased 
with  his  means.  The  minors  answered  by  their  guard- 
ian ad  litem,  and  *a  default  taken  as  to  the  adminis-  [*114] 
trator.  Proofs  were  heard  and  a  decree  that  the  de- 
ceased held  the  lots  in  trust,  that  the  same  be  conveyed  to 
complainant  by  a  commissioner.  The  objections  raised  upon 
the  assignment  of  error  are,  that  the  decree  was  rendered 
without  evidence,  against  evidence,  witliout  preserving  the 
evidence  in  the  record,  and  without  written  evidence  of  the 
trust. 

The  bill  sets  up  a  case  of  a  resulting  trust,  and  this  cannot 
be  by  a  written  declaration.  It  may  be  shown  by  jjarol  evi- 
dence of  the  ownership  of  the  consideration  paid  for  the  land. 
The  facts  necessary  to  sustain  this  decree  are  recited  in  the 
decree  itself,  setting  fortli  the  proofs,  though  the  evidence  is 
not  preserved  at  large  in  the  record.  This  brings  the  case 
within  the  rule  laid  down  in  White  v.  Morrison  et  al.,  11  111. 
361 ;  Ward  v.  Owens  et  al.^  12  III.,  283. 

Decree  affirmed. 

Decree  affirmed. 
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Calvin  A.  Warken  v.  The  Iscarian  Community. 

Error  to  Hancock. 

Practice — Attachments — Distribution. — Where  two  or  more  attach- 
ments are  issued  against  a  debtor,  returnable  to  the  same  term,  the  creditors 
will  share  in  the  proceeds  of  the  property  attached,  in  proportion  to  their 
respective  demands. 

It  is  the  duty  of  the  court,  in  such  case  to  direct  the  clerk  to  make  an 
estimate  of  the  several  amounts  to  be  paid  each  creditor,  and  certify  the 
same  to  the  sheriff,  who  must  make  payment  accordingly. 

This  estimate  should  not  be  made  until  the  sheriff  receives  the  money. 

All  creditors  in  attachments,  which  are  returnable  to  the  same  term,  are 
entitled  to  share  pro  rata  in  the  proceeds,  although  they  may  not  obtain 
judgments  at  the  same  tenn. 

If  property  attached  is  sold  before  all  the  attachments  are  disposed  of, 
the  court  should  order  the  sheriff  to  retain  the  proceeds  until  an  order  of 
distribution  can  be  made. 

Where  two  attachments  were  returned  to  the  same  term,  and  a  change  of 
venue  in  one  case,  and  a  judgment  at  the  return  term  in  the  other,  and  the 
property  attached  was  sold  under  the  first  judgment,  the  sheriff  might  be 
directed  to  retain  the  proceeds  derived  from  the  sale  of  the  attached  prop- 
erty until  the  further  order  of  the  court ;  but  the  purcliaser  under  the  first 
sale,  will  hold  the  premises. 

The  fact  that  no  order  was  made  for  the  distribution  of  the  proceeds,  will 
not  operate  to  the  prejudice  of  the  purchaser,  under  the  sale  upon  the  at- 
tachment. 

If  one  or  two  attaching  creditors  under  such  circumstances,  has  received 
too  large  a  share,  the  matter  must  be  adjusted  in  a  proceeding  between 
them. 

[*115]        *Thi8  cause  was  heard  and  decided  before  Walker, 
Judge,  at  the  October  term,  1854,  of   the  Hancock 
Circuit  Court. 

"Warken  and  Edmunds,  for  Plaintiff  in  Error. 

Wheat  and  Grover,  for  Defendants  in  Error. 

Treat,  C.  J.  This  was  action  of  ejectment,  bronglit  bj 
Warren  against  the  Iscarian  Commnnity,  to  recover  the  pos- 
session of  a  tract  of  land  in  Hancock  county.  It  was  heard 
by  the  court  on  the  following  state  of  facts. 

Hunter  was  in  possession  of  the  premises  in  1842,  claiming 
title  thereto  under  a  deed  from  Foster ;  and  he  continued  in 
possession  until   the  2d  of   May,  1846.     On  that  day  he  sold 

Cited:  16  111.  120;  39  111.  43;  42  111.  100. 

Atfachnienf—Disfrihufiov.     See  Pollack  v.  Slack,  92  111.  221 ;  Mech.  Law. 
Inst.  r.  Givens,  82111.  157;  McCoy  r.  Schnellbacker,  2  Bradw.  582;  Starr  & 
C.  111.  Stat.  325  (Ch.  11,  TJ  37),  notes. 
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the  premises  to  Mosely,  and  conveyed  tlie  eame  to  Mof-ely's  wife ; 
and  Mosely  and  wife  went  into  possession  under  the  convey- 
ance, and  subsequently  transferred  the  ])ossession  to  the 
defendants  as  their  tenants.  On  the  iSth  of  May,  LS4S, 
while  Mosely  and  wife  were  in  jjossession,  Hamilton  conveyed 
the  premises  to  Evans  in  trust,  for  Mrs.  Mosely  ;  and  (m  the 
18th  of  IS^ovember,  1851,  by  direction  of  Mos-ely  and  wife, 
Evans  conveyed  the  premises  to  Kirkpatrick,  who  afterwards 
died  intestate,  and  without  issue,  leaving  his  widow  in  posMis- 
sion;  and  the  defendants  were  m  possession  of  the  |. remises, 
as  tenants  of  the  widow,  when  tliis  suit  was  commenced. 

On  the  11th  of  June,  1845,  Olney  brought  a  suit  against 
Hunter  and  six  others,  in  the  Hancock  circuit  court ;  and  on 
the  31st  of  December  following,  he  sued  out  an  attachment  in 
aid  thereof,  returnable  to  the  May  term,  1840,  which  was 
levied  on  the  premises  on  the  6 th  of  January,  184H.  Judg- 
ment was  rendered  in  favor  of  Olney,  at  the  May  term,  184t>, 
for  (f  110  ;  and  under  an  execution  issued  thereon,  the  jiremises 
were  sold  to  Hamilton  on  the  31st  of  October,  1846,  and  con- 
veyed to  him  by  the  sheriff,  on  the  26th  of  March,  1848. 

On  the  21st  of  January,  1846,  Hibbard  commenced  a  suit 
in  the  Hancock  circuit  court  against  Hunter  and  two  otliers; 
and  on  the  6th  of  February  following,  he  sued  out  an  attach- 
ment in  aid  tliereof,  returnable  to  tlie  ensuing  May  term, 
which  was  levied  on  the  premises  the  day  it  issued.  The 
venue  was  changed  to  the  county  of  Rock  Island,  at  the 
October  term,  1846,  on  the  ajjplication  of  tlie  defendants  ; 
and  at  the  Se|>tember  term,  1847,  of  the  Rock  island  circuit 
court,  Hibbard  recovered  judgment  for  $654.  Execution 
issued  thereon  in  August,  1848,  directed  to  the  slieritf  of  Han- 
cock county,  under  which  the  i)remises  were  sold  to 
Kimball  on  tlie  23d  of  *Se])tember  thereafter,  and  [*116] 
conveyed  by  the  sheriff  to  the  plaintiff  in  this  suit, 
as  the  assignee  of  the  puschaser,  on  the  31st  of  November, 
1852. 

On  the  foregoing  evidence,  the  court  fonnd  the  issue  in 
favor  of  the  defendant,  and    rendered  judgment  accordingly. 

Where  two  or  more  attachments  are  issued  against  the 
same  debtor,  and  made  returnable  to  the  same  term  of  the 
court,  tlie  attaching  creditoi-s  are  entitled  to  share  in  the  ]^ro- 
ceeds  of  the  projierty  attached,  in  the  proportion  of  their 
respective  demands.  It  is  the  duty  of  the  court,  in  such  case, 
to  direct  the  clerk  to  make  an  estimate  of  the  several  amounts 
that  the  attaching  creditors  will  be  entitled  to  receive  out  of 
the  proceeds  of  the  estate  attached,  and  certify  the  sanie  to 
the  sheriff,  M'ho  must  make  payment  accordingly.     Rev.  Stat. 
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Chap.  9,  Sec.  26.  Th;s  estimate  is  not  to  be  made  until  the 
property  is  sold,  and  tlie  money  is  received  by  the  sheriff. 
/Stahlv.  Wehster,  11  111.  511.  All  of  the  creditors  who  sue  out 
attachments,  returnable  to  the  same  term  of  court,  are  entitled 
to  participate  in  the  distribution  of  the  ])roceeds,  although 
they  may  not  obtain  judgment  at  the  same  time.  Itucker  v. 
Fuller,  11  111.  223.  The  statute  puts  all  such  creditors  upon 
equal  footing.  It  makes  the  estate  attached,  a  common  fund 
for  the  payment  of  their  debts.  The  proceeds  are  not  to  be 
distributed  until  all  of  the  attachment  suits  are  determined, 
for  the  aggregate  amount  of  the  indebtedness  cannot  be  pre- 
viously ascertained.  If  the  property  is  sold  before  all  of  the 
attachments  are  disposed  ()f,  the  court  may  ])roperly  instruct 
the  sheritf  to  retain  the  proceeds  until  an  order  of  distribu- 
tion can  be  liiade. 

In  the  present  case,  both  attachments  were  issued  against 
the  estate  of  the  same  debtor,  and  made  returnable  to  the 
same  term  of  the  court.  Olney  obtained  judgment  at  the  return 
term,  and  the  venue  in  the  other  case  was  changed  to  another 
county.  The  attached  property  was  sold  under  Olney's  judg- 
ment, long  before  any  judgment  was  recovered  by  ilibbard. 
!N^o  order  of  distribution  could  have  been  made  at  the  time  of 
the  sale,  for  it  could  not  then  be  known  that  Ilibbard  would 
succeed  in  obtaining  judgment.  The  bheritt"  might,  properly, 
have  been  directed  to  withhold  the  ])roceeds  until  the  further 
order  of  the  court.  The  result  showed  that  Ilibbard  was 
entitled,  equally  with  Olney,  to  participate  in  the  proceeds  of 
the  sale.  But  this  is  not  between  the  attaching  creditors.  It 
is  a  contract  between  the  different  i)urchasers  under  the  judg- 
ments. In  our  opinion,  the  purchaser,  at  tlie  iirst  sale,  is 
entitled  to  hold  the  premises.  He  acquired  all  the  interest 
that  Hunter  had  therein,  oh  the  6th  of  January,  1816.  The 
execution  authorized  the  sheriff  to  sell  that  interest, 
[*117]  and  it  was  not  the  business  of  the  purchaser  to  *look 
to  the  application  of  tlie  purchase  money.  The  sale 
was  of  the  entire  estate  of  the  debtor  in  the  premises,  and  not 
of  any  particular  part  of  that  estate.  It  was  made  for  the 
benefit  of  botli  the  attaching  creditors,  and  not  for  the  bene- 
fit of  Olney  only.  The  conmion  security  was  thereby  con- 
verted into  money.  The  mere  fact  that  no  order  was  made 
for  the  distribution  of  the  proceeds,  should  not  o]>erateto  the 
prejudice  of  the  jnirchaser.  If  one  of  the  attaching  creditors 
has  obtained  more  than  his  share  of  the  fund,  the  matter 
must  be  adjusted  in  a  proceeding  between  them. 

The  judgment  must  be  affirmed. 

Judgment  a^rmed. 
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In   the   matter   of  the   estate   of    Jones,  Jacob    and 
Strawn,  v.  Sylvester  Jones. 

Agreed  Case  from  Morgan, 

Mortgage  and  attachment — Pkiority  op  lien. — An  attaching  cred- 
itor, whose  levy  is  recorded  prior  to  the  filing  of  a  mortgage  tor  record  upon 
the  same  premises,  acquires  a  lien  superior  to  that  of  the  mortgagee,  and 
when  the  levy  is  perfected  by  a  judgment,  tlie  judgment  takes  precedence  of 
the  mortgage.  Otherwise,  attachments  levied  subsequent  to  the  filing 
of  the  mortgage  for  record,  only  become  liens  upon  the  equity  of  redemp- 
tion.» 

Same — Order  of  discharge  of  liens. — As  between  the  mortgagee  and 
attaching  creditors,  the  liens  on  land  will  be  discharged  as  follows:  The 
judgments  in  favor  of  creditors  who  levy  before  filing  mortgage  for  record 
will  be  satisfied  without  deduction  on  account  ot  personal  property  of  the 
mortgagor;  then  the  amount  due  the  mortgagee;  and  thirdly,  the  judgments 
•which  may  be  recorded  by  creditors  attaching  after  the  filing  of  mortgage 
for  record." 

Distribution  between  attaching  creditors. — As  between  them- 
selves, attaching  creditors  are  entitled  to  participate  in  the  proceeds  in  pro- 
portion to  their  respective  demands.'' 

Attachments  made  returnable  to  the  same  term,  and  levied  on  the  same 
estate,  will  share  pro  rata  in  the  proceeds,  whether  judgments  are  all  re- 
corded at  the  return  term  or  not.*" 

This  was  a  case  certified  from  the  Morgan  Circuit  Court,  in 
which  eight  dit^ev  'Tit  suits  of  fore.gu  attacliment  were  in- 
volved. The  8e^  eral  fi.ses  we^e  submitted  upon  the  same  ar- 
gument. The  facL^  of  the  case  appear  in  the  opinion  of  the 
court. 

J.  L.  Morrison,  for  Strawn,  Coffman,  and  CofEman  and 
CasseL 

Brown  and  McClure,  fo-  McDtnald  and  Andrews. 

D.  A.  Smith,  for  Chilton  and  Leighton. 

McCoNNEL  and  Turnet,  for  Moore  and  McEve-s. 

*Treat,  C.  J.  This  is  an  agreed  case,  certified  from  [*118] 
the  Morgan  circuit  court.     The  facts  are  these  : 

In  January,  1853,  Sylvester  Jones  mortgaged  certain  real 

Cited:    16  111.  124;  60  111.  338;  3  Bradw.  545. 

"Ryhiner  v.  Frank,  105  111.  326;  Dobbins  v.  Wilson,  107  111.  17;  C.  Buggy 
Co.  V.  Graves,  108  111.  459;  Haywood  v.  Collins,  60  111.  328. 
Appeal  does  not  destroy  lien.     Oakes  v.  Williams,  107  111.  154. 
Effect  of  loss  of  execution.     Breed  v.  Gorham,  108  lU.  81. 
•"Warren  v.  Iscarian  Community,  ante  114. 
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estate  to  James  Leigliton,  and  the  mortgage  was  filed  for  record 
on  the  8th  of  August,  1854.  On  the  last  named  d;iy,  Jacob 
Strawn,  Philip  Coif  man,  and  Coif  man  and  Cassel,  without  no- 
tice of  the  mortgage,  severally  sued  out  attachments  against 
Jones,  returnable  to  the  ensuing  October  term  of  the  circuit 
court ;  and  the  same  were  levied  on  the  mortgaged  premises, 
and  the  levy  recorded,  before  the  tiling  of  the  mortgage  for 
record.  Judgments  were  rendered  in  these  cases  at  the  appear- 
ance term. 

On  the  8th  of  August,  1851,  but  after  the  mortgage  was 
filed  for  record,  Alexander  McDonald  sued  out  an  attachment 
against  Jones,  returnable  to  the  next  October  term  ;  and  the 
same  was  levied  on  the  mortgaged  premises.  Judgment  was 
obtained  therein  at  tlie  appearance  term. 

On  the  10th  of  August,  1854,  James  Chilton  and  James  K. 
Moore,  each  sued  out  attachments  against  Jones,  returnable  to 
the  following  October  term  ;  and  the  same  were  levied  on  the 
mortgaged  ]n-emises.  Judgment  was  recovered  in  the  lirst 
case  at  the  appearance  term,  and  the  other  case  was  then  con- 
tinued for  tlie  want  of  publication  in  time. 

On  the  22nd  of  August,  1854,  William  E.  McEvers  sued 
out  an  attachment  against  Jones,  returnable  to  the  ensuing  Oc- 
tober term,  and  the  same  was  levied  on  the  mortgaged  prem- 
ises ;  and  the  cause  was  continued  at  the  appearance  term  for 
the  want  of  publication  in  time. 

On  the  28th  of  September,  1854,  William  S.  Andreas  sued 
out  an  attachment  against  Jones,  returnable  to  the  following 
October  term,  and  the  same  was  levied  on  the  mortgaged 
premises ;  and  this  cause  was  continued  at  the  appearance 
terra  for  the  want  of  publication  in  time. 

All  of  the  attachments  were  levied  upon  certain  personal 
property,  but  the  levy  was  not  made  in  any  of  them  until  after 
the  recording  of  the  mortgage. 

Tlie  question  certified  for  the  decision  of  this  court  is,  what 
are  the  liens  and  rights  of  the  parties  respectively  on  the  facts 
above  stated? 

It  is  very  clear  that  the  mortgage  must  be  postponed  to  the 
attachments  which  were  levied  on  the  mortgaged  premises  be- 
fore the  mortgage  was  filed  for  record.  The  statute  declares 
that  "  all  deeds,  mortgages  and  other  instruments  of  writing, 
which  are  required  to  be  recorded,  shall  take  effect,  and  be  in 
force  from  and  after  the  time  of  filing  the  same  for  record, 
and  not  before,  as  to  all  creditors  and  subsequent  ])urchasers, 
without  notice  ;  and  all  such  deeds  and  title  papers 
[*119]  shall  be  *adjudged  void  as  to  all  such  creditors  and  sub- 
sequent purchasers,  without  notice,  until  the   same 
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shall  be  filed  for  record."  Under  this  provision,  it  was  decided 
in  the  case  of  Martin  v.  Dryden,  1  Gilm.  187,  that  a  party 
who  levies  an  attaelnnent  on  real  estate,  without  notice  of  a 
prior  unregistered  deed,  obtained  a  lien  thereon  to  the  ex- 
tent of  his  demand  against  the  grantor;  and  that  if  he  re- 
covers judgment  and  se  Is  the  land,  the  inii'chaser  acquires  the 
legal  estate,  as  again.- 1  the  grantee  in  the  prior  conveyance. 
Strawn,  Coffman,  and  Colfman  and  Cassel  are  creditors,  within 
the  intent  of  this  statute.  They  had  no  actual  notice  of  the 
existence  of  tlie  mortgage,  and  a  certificate  of  the  levy  of 
their  attachments  was  recorded  before  tlie  filing  of  the  mort- 
gage for  record.  They  accjuired  liens  on  the  land  superior  to 
that  of  the  mortgagee.  As  tliese  liens  were  perfected  by  the 
recovery  of  judgments,  the  judgments  take  precedence  of  the 
mortgage.  By  neglecting  to  record  his  mortgage,  until  after 
the  levy  of  the  attachments,  the  mortgagee  must  be  postponed 
until  the  judgments  are  discharged.  But  he  is  to  be  protect- 
ed against  the  attachments  that  were  levied  after  the  tiling  of 
the  mortgage  for  record.  The  plaintiffs  in  these  attachments 
had  constructive  notice  of  the  mortgage  ;  and  their  liens  are 
therefore  inferior  to  that  of  the  mortgagee.  These  attach- 
ments only  became  liens  on  the  equity  of  redemption  of  the 
mortgagor ;  and  the  mortgage  is  a  prior  incumbrance  to  any 
judgments  that  may  be  recovered  therein. 

As  between  the  mortgagee  and  the  attaching  creditors,  the 
liens  on  the  land  are  to  be  discharged  in  the  following  ordei* : 

First.  The  judgments  in  favor  of  the  first  class  of  attach- 
ing creditors,  without  any  deduction  on  account  of  the  ]X'r- 
Honal  proi^erty.  Second.  The  amount  due  on  the  mortgage. 
Third.  Tlie  judgments  that  have  been  or  may  be  recovered 
by  the  second  class  of  attaching  creditors. 

But  as  between  themselves,  the  attaching  creditors  are  enti- 
tled to  participate  in  the  proceeds  that  may  be  realized  from 
the  attachments,  in  proportion  to  their  respective  demands 
against  tlie  conmion  debtor.  The  attachments  were  all  made 
returnable  to  the  same  term  of  the  court,  and  were  levied  on 
tlu3  same  estate.  This  estate  forms  a  common  fund  for  the 
satisfaction  of  their  debts.  In  the  distribution  of  the  ])ro- 
ceeds,  the  statute  puts  the  attacliing  creditors  on  the  same  foot- 
ing, without  regard  to  the  order  of  time  in  whicl'  tho  attach- 
ments were  sued  out  or  levied.  Nor  does  the  f:  ct  that  some 
of  them  obtained  judgments  at  the  retui-n  term,  entitle  them 
to  any  priority  over  those  whose  cases  were  continued.  It  is 
enough  that  the  attachments   were  issued  against  the  same 
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debtor,  made  returnable  to  the  same  term  of  court, 
[*120]  and  levied  on  the  same  ^estate.  This  is  the  construc- 
tion given  to  the  statute,  in  the  cases  of  Rucker  v. 
Fuller,  11  111.  223,  and  Warren  v.  The  Iscarian  Community, 
ante,  114.  After  the  attachment  suits  are  all  determined, 
and  the  proceeds  of  the  estate  attached  are  received  by  the 
sheriff,  an  order  of  distribution  must  be  made,  so  that  each  at- 
taching creditor  will  receive  a  pro  rata  share  of  those  pro- 
ceeds. 


Edward  C.  Vancil  v.  The  People. 

Error  to  Morgan. 

A  recognizance  is  not  void  because  it  fails  to  show  that  the  amount  of  bail 
was  not  fixed  by  the  court,  and  indorsed  on  the  vfrit  by  the  clerk. 

This  cause  was  heard  before  Woodson,  Judge,  at  March 
term,  1854,  of  the  Morgan  Circuit  Court. 

The  scire  facias  issued  in  this  case  was,  in  substance,  as  fol- 
lows : 

"  Be  it  remembered,  that  on  the  29th  day  of  June,  1863,  before  me,  B. 
T.  Burke,  sheriff  of  the  county  of  Macoupin,  State  of  Illinois,  personally  ap- 
peared Mordecai  Vancil  and  E.  C.  Vancil,  who  severally  acknowledged 
themselves  to  owe  and  be  indebted,  etc.,  to  be  levied,  etc.,  if  default  be 
made  in  the  condition  foil  w  ig,  to  wit:  whereas,  the  said  sheriff  has  this 
day  arrested  the  said  Moic'e^  d  Vancil,  to  answer  the  People,  etc.,  on  an  in- 
dictment, etc.,  the  said  Vaiicil  being  in  custody  on  a  writ  of  ca.  ad  res., 
issued  out  of  the  circuit  court  of  Morgan  county,  upon  an  indictment  pend- 
ing against  him  in  said  county,  for  larceny,  etc.,  conditioned  that  said 
Vancil  should  well  and  truly  appear,  etc.,  to  answer,  etc. 

And  the  said  People  aver  that  the  said  B.  T.  Burke,  sheriff  as  aforesaid, 
had  full  and  competent  authority  to  take  the  above  recognizance  as  aforesaid, 
and  that  afterwards,  to  wit,  on  the  17th  day  of  October,  1853,  the  said  re- 
cognizance was  returned  into  the  circuit  court  of  Morgan  county,  State  of  Il- 
linois, by  the  said  B.  T.  Burke,  sheriff  as  aforesaid,  and  that  on  the  said  17th 
day  of  October,  1853,  the  said  recognizance  was  filed  in  the  clerk's  office  of  the 
circuit  court  of  Morgan  county,  State  of  Illinois,  as  a  matter  of  record  in  the 
circuit  court  last  aforesaid,  according  to  law.  And  afterwards,  to  wit,  at 
the  October  term,  1853,  of  the  circuit  court  of  Morgan  county.  State  of 
Illinois,  the  said  People  appeared  by  the  State's  attorney,  and  the  cause  of 
the  said  indictment  against  the  said  Mordecai  Vancil  came  on  for  trial,  and 
the  said  Mordecai  Vancil  was  three  times  solemnly  called  and  came  not  as 
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bound  to  do,  but  therein  wholly  failed  and  made  default,  and  Edward  C. 
Vancil  his  security,  was  called  and  failed  to  produce  the  body  of  the  said 
Mordecai  Vancil  as  he  was  bound  to  do,  but  therein  wholly  failed, 
wherefore  it  was  ordered  that  *the  said  recognizance  be  forfeited,  [*121] 
and  that  a  scire  facias  issue  against  them,  the  said  Mordecai  Vancil 
and  Edward  C.  Vancil,  returnable  to  the  next  term  of  the  said  circuit  court 
of  Morgan  county.  We  therefore  command  you  to  summon  Mordecai  Vaucil 
and  Edward  C.  Vancil,  if  they  can  be  found  in  your  county,  to  be  and  appear 
before  the  Judge  of  our  circuit  court,  to  be  holden  at  Jacksonville  on  the 
third  Monday  of  March  next,  to  show  cause,  if  any  there  be,  why  execution 
shall  not  issue  against  their  goods  and  chattels,  lands  and  tenements  in  favor 
of  the  People  of  the  State  of  Illinois,  for  the  amount  of  the  recognizance 
forfeited  as  aforesaid,  together  with  their  costs  herein  expended;  and  of 
this  writ  make  legal  service  and  due  return  at  the  time  and  place  aforesaid. 
Witness,  etc.,  etc." 

The  writ  was  served  on  Edward  Yancil,  who  appeared  and 
filed  his  demurrer,  assigning  as  special  causes,  that  it  does  not 
appear  from  said  scire  facias^  by  what  authority  the  sheriff  of 
Macoupin  county  received  from  Mordecai  Yancil  and  surety 
the  said  recognizance,  or  that  he  had  any  authority  so  to  do. 
Second,  It  does  uot  appear  from  said  scire  facias  that  Morde- 
cai Yancil  was  in  custody  of  sheriff  of  Macou])in  county  by 
virtue  of  any  legal  process  to  him  directed.  Third,  That  it 
appears  that  said  Mordecai  Yancil  was  in  custody,  but  in  the 
custody  of  what  officer  or  person  does  not  appear.  Fourth, 
That  process  did  not  appear  to  have  been  directed  by  the 
clerk  of  Morgan  county  to  the  sheriff  of  Macoupin  county,  and 
by  virtue  thereof  slieriff  made  the  arrest  and  took  bail,  elc. 
The  court  overruled  the  demurrer  and  gave  judgment  for  fi\  e 
liundred  dollars,  the  amount  of  the  recognizance. 

M.  McCoNNEL,  for  Plaintiff  in  Error. 

Brown  and  McClltie,  for  the  People. 

Treat,  C.  J.  It  is  the  duty  of  the  circuit  court,  when  aa 
indictment  is  found,  to  make  an  order  fixing  the  amount  of 
bail ;  and  the  clerk  is  required  to  make  an  indorsement  thereof 
on  the  process  ;  and  the  sheriff"  is  authorized  to  take  bail  ac- 
cordingly. Eev,  Stat.,  Cliap.  30,  Sec.  175.  It  is  insisted 
that  the  recognizance  taken  in  this  case  is  void,  because  it 
fails  to  show  that  the  amount  of  bail  was  fixed  by  the  court 
and  indorsed  on  the  writ  by  the  clerk.  There  is  no  force  in 
this  objection.  These  matters  need  not  appear  on  the  face  of 
the  obligation.  The  authority  of  the  sheriff  may  be  proved 
in  another  mode.     It  is  averred  in  the  sctVe /b^'ta*,  that  the 
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sheriff  had  full  authority  to  take  the  recognizance.  Under 
this  allegation,  if  put  in  issue,  it  would  be  competent  to  slunv 
authority  in  the  sheriff.  This  might  be  done  by  the  produc- 
tion of  a  capias,  with  an  order  indorsed  thereon  to 
[*122]  take  bail  in  the  sum  of  ^500  for  the  *appearance  of 
the  defendant.  Such  a  direction  would  justify  tlie 
sheriff  in  taking  the  recognizance,  and  discharging  the  pris- 
oner from  custody.  After  the  venue  was  changed  to  Morgan 
county,  the  clerk  of  the  circuit  court  of  that  pounty  could 
properly  issue  process  to  the  sheriff  of  Macoupin  county. 
The  other  objections  to  the  scire  facias  do  not  require  any 
special  notice.  It  appeared  from  its  allegations  that  tlie  Peo- 
ple W6i'e  entitled  to  executic^n  for  the  amount  of  the  recogni- 
zance, and  the  demurrer  was  properly  overruled. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


Benjamin  Stribling  v.  Cassandra  Ross. 

Appeal  from  Cass. 

Unrecorded  conveyance — When  wife  op  grantee  has  no  right 
OP  DOWER. — Where  A,  beinof  a  bona  fide  purchaser,  having  an  unrecorded 
conveyance  of  land,  which  had  been  levied  upon  by  attachments  ripened 
into  judgments  as  the  property  of  other  parties,  the  conveyance  of  which  in 
former  grantees  was  fraudulent,  and  a  bill  was  tiled  to  set  aside  such  con- 
veyances in  favor  of  the  judgment  creditors  in  attachment,  it  was  held  that 
A,  never  having  reduced  the  land  into  possession,  nor  recorded  his  title 
prior  to  the  filing  of  the  bill  to  set  aside  the  conveyances,  his  wife  was  not 
dowable  of  such  land. 

Dower — Estate  of  husband. — A  widow  is  not  dowable  of  land,  unless 
her  husband  was,  during  marriage,  seized  of  an  estate  of  inheritance 
therein. 

Same — What  wilt,  defeat. — The  right  to  dower  is  liable  to  be  defeated 
by  every  subsisting  claim  or  incumbrance  existing  prior  to  the  husband's 
title,  and  which  would  have  defeated  his  seizin. 

This  cause  was  heard  by  Walker,  Judge,  at  the  November 
term,  1S53,  of  the  Cass  Circuit  Court. 

D.  A.  Smith,  for  Appellant. 

M.  McCoNNEL,  for  Appellee. 

Treat,  C.  J.     Cassandra  Ross  filed  her  petition  against  Ben- 

Cited:  57  111.  179. 

Doner.     See  Davenport  v.  Farrar,  1  S:am.  314,  note. 
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jamin  Stribling,  claiming  dower  in  ninety  acres  of  land  in 
Cass  county.  The  case  was  submitted  to  the  court  on  the  fol- 
lowing state  of  facts : 

The  petitioner  was  married  to  J.  M.  Ross  on  the  8th  of  Jan- 
uary, 18-10,  and  he  died  in  August,  1816.     In  March,  1838, 
Babb  conveyed  the  land  in  question  to  II.  P.  Ross,  and  the 
deed  was  recorded  during  the  same   month.     In  June,   1838, 
H.   P.  Ross  conveyed  the  land  to  Br.tterworth,  and  the  deed 
was  recorded  in  that  month.     In  June,  1839,  Butter- 
worth  re-conveyed  *a  moiety  of  the  land  to  H.  P.     [*123]- 
Ross,  and  the  deed  was  recorded  the  same  day.     On 
the  11th  of  January,  181U,  Butterwoith  re-conveyed  the  other 
moiety  to  11.  P.  Ross,  and  the  deed  was   recorded  on  the  8th 
of  February  following.     On  the  11th  of  January,  1810,  H.  P 
Ross  conveyed  the  land  to  J.  M.  Ross,  and  the  deed  was  re- 
corded on  the  30th  of  May  following. 

In  August,  1838,  Titcomb  levied  an  attachment  on  the  land 
as  the  property  of  Babb  ;  and  in  October  following,  Wilkinson 
levied  another  attachmont  thereon  as  the  i)roperty  of  Babb. 
Judgments  were  rendered  against  Babb  in  these  cases  in  1830, 
and  special  executions  were  issued  but  not  executed.  In  May, 
1839,  Childs  recovered  a  judgment  against  Babb  in  the  Cass 
circuit  court. 

On  the  28th  of  January,  1810,  Titcomb,  Wilkinson  and 
Childs  exhibited  a  bill  in  chancery,  in  the  Cass  circuit  court 
against  Babb,  II.  P.  Ross  and  Butterworth,  to  set  aside  the 
deeds  from  Babb  to  II.  P.  Ross,  H.  P.  Ross  to  Butterworth, 
and  Butterworth  to  H.  P.  Ross,  as  fraudulent,  and  subject  the 
land  to  tlie  satisfaction  of  their  judgments.  Process  was 
served  upon  the  defendants  prior  to  the  lirst  of  May,  1810  ; 
and  the  relief  asked  for  in  the  bill  was  decreed.  The  land  was 
soM  under  the  decree,  and  purchased  by  the  complainants. 
The  same  was  conveyed  by  them  to  Rew,  by  Rew  to  Miller, 
and  by  Miller  to  Stribling. 

J.  M.  Ross  was  a  bona  fide  purchaser  of  the  land,  and  was 
for  some  time  in  possession  thereof,  but  when,  it  did  not  ap- 
pear. In  1815,  Rew  had  the  possession,  and  J.  M.  Ross 
brought  an  action  of  ejectment  against  him.  Judgment  was 
rendered  tl>ei-ein  in  favor  of  Rew,  and  that  judgment  is  still 
in  full  force. 

The  court  decieed  that  the  petitioner  was  entitled  to  dower 
in  the  land,  and  aj^pointed  commissioners  to  allot  the  same. 
Stribling  rrosecuted  an  appeal. 

The  judgment  creditors  acquired  liens  on  the  land  as  against 
Babb,  H.  P.  Ross  and  Butterworth.     The  deeds  between  these 
parties  being  fraudulent,  the  land  in  their  hands  was  bound  by 
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the  judgments.  The  frandnlent  grantees  occn]5ied  no  better 
position  than  the  judgment  debtor.  As  to  them,  the  judg- 
ment creditors  could  sell  the  land  on  execution  as  the  property 
of  Babb  ;  or,  they  might  liave  the  deeds  set  aside  in  chancerj'^, 
and  then  sell  the  land  to  satisfy  their  judgments.  The  ques- 
tion is,  did  J.  M.  Ross  acquire  any  title  as  against  the  judg- 
ment creditors  ?  As  he  had  no  notice  that  tlie  deeds  were 
fraudulent,  it  may  be  that  he  would  have  acquired  a  good  title 
to  the  land,  if  he  liad  ]nit  iiis  deed  on  record  before  the  pro- 
ceedings in  cliancery  M-ere  instituted  by  the  judgment  credit- 
ors. Bit  failing  in  this  respect,  he  was  concluded  by 
[*124:]  those  ])roceedings  from  *asserting  title  against  the 
judgment  creditors  and  those  claiming  under  them. 
The  statute  (jrovides,  that  "All  deeds,  mortgages  and  other  in- 
struments of  writing  which  are  required  to  be  recorded,  shall 
take  eifect  and  be  in  force  from  and  after  the  time  of  tiling  the 
same  for  record,  and  not  before,  as  to  all  creditors  and  subse- 
quent purchasers,  without  notice;  andallsucli  deeds  and  title 
])apers  shall  be  adjudged  void  as  to  all  such  creditors  and  subse- 
quent purchasers,  without  notice,  until  tlie  same  shall  be  filed 
for  record."  Titcomb,  Wilkinson  and  Childs  were  creditors 
within  the  true  intent  and  moaning  of  this  statute.  See 
Martin  v.  Drydeii^  1  Gilm.  187;  and  the  matter  of  the  estate 
of  Jones  ante^  117.  They  had  recovered  judgments  against 
the  fraudulent  grantor,  and  the  judgments  were  liens  on  the 
land  in  the  Imnds  of  the  fraudulent  grantees.  Befoi-e  the  deed 
from  those  grantees  to  J.  M.  Ross  was  recorded,  they  filed  a 
bill  in  chancery  to  set  aside  the  fraudulent  conveyances,  and 
subject  the  land  to  sale  for  the  payment  of  their  judgments. 
The  sole  object  of  the  suit  was  to  obtain  satisfaction  of  the 
judgments  out  of  this  particular  land.  They  made  all  persons 
parties  to  the  proceeding,  who  appeared,  by  the  records,  to 
have  any  interest  in  the  land.  It  did  not  appear  from  the 
records,  that  J.  M.  Ross  had  any  claim  to  the  land;  and  the 
]U'oof  fails  to  show  that  he  took  possession  under  his  deed. 
The  judgment  creditors  were,  therefore,  not  chargeable  with 
notice  of  his  claim.  They  had  a  right  to  conclude  from  the 
circumstances  of  the  case,  and  to  act  upon  thf  conclusion,  that 
the  land  had  not  been  aliened  by  the  fraudulent  grantees.  By 
the  institution  of  the  suit  in  equity,  the  judgment  creditors 
secured  a  lien  on  the  land,  as  against  the  grantee  in  tlie  prior 
unregistered  deed.  As  that  lien  was  perfected  and  enforced 
by  the  sale  and  conveyance  of  the  land  to  the  judgment  credit- 
ors, they  and  tliose  claiming  under  them,  acquired  a  good  title 
thereto.  It  follows,  that  the  petitioner  is  not  entitled  to  dow- 
er in  the  land.     A  widow  is  not  dowable  of  land,  unless  her  hus- 
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band  was,  durinc^  marriage,  seized  of  an  estate  of  inheritancs 
therein.  4  Kent's  Com.  37;  Sparrow  v.  Kin<jmaii^  1  Con.- 
stock,  242.  The  right  to  dower  is  liable  to  be  defeated  by 
everj  subsisting  claim  or  incumbrance,  existing  prior  to  the 
inception  of  the  husband's  titie,  and  which  would  have  defeat- 
ed his  seizin.  4  Kent's  Com.  50 ;  Greene  v.  Greene^  1  Ham- 
mond, 535.  In  this  case,  tlie  husband  was  never  seized  of  the 
land  as  against  the  judgment  creditors.  They  acquired  a  spe- 
cihc  lien  thereon  before  his  deed  took  effect ;  and  that  lien  hav- 
ing been  perfected  by  a  sale  and  conveyance  of  the  land,  the 
seizin  of  the  husband  was  effectually  defeated,  and  consequent- 
ly, the  widow  acquired  no  right  to  dower. 

The  decree  must  be  reversed  and  the  suit  dismissed. 

Judgment  reversed. 


*Geoege  Street  et  al.  v.  Murray  McCon-     [*125] 

NELL. 

Appeal  ffotn  Morgan. 

County  co^rMTSsiONEKS — ^Titi.e  to  reai;  estate — Statute. — Under  the 
statutes  of  1837,  a  conveyance  of  land  to  county  commissioners  vested  the 
title  in  them  which  they  might  re-convey. 

Partition — Statute — Order  of  court  operates  as  conveyance. — 
By  the  Revised  Statutes  of  1833,  when  an  order  for  partition  of  real  estate 
among  heirs  had  been  made,  and  the  report  confirmed  by  an  order  de- 
claring that  each  of  the  heirs  should  hold  the  portion  assigned  in  severalty, 
such  order  would  operate  as  a  conveyance  from  the  others,  without  deeds  of 
release  or  partition. 

Same — Effect  of  requiring  execution  of  deed. — Even  if  the  order 
of  the  court  required  a  deed  of  partition  to  be  executed,  such  deed  need  not, 
as  in  the  case  of  a  guardian,  be  approved  in  order  to  vest  the  grantee  with 
title. 

This  cause  was  heard  and  decided  by  Woodson,  Judge,  at 
the  October  term,  1854,  of  the  Morgan  Circuit  Court. 

D.  A.  Smith,  for  Appellants.  i 

M.  JVEcCoNNELL,  pro  se. 

Tkeat,  C.  J.  This  was  an  action  of  ejectment  brought  by 
George  Street  and  others  against  McConnell,  to  recover  the 
possession  of  a  lot  in  the  town  of  Jacksonville.  It  was  sub- 
mitted to  the  court  on  the  following  evidence : 

Cited:  49111.  202. 
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Thomas  Arnett,  on  the  22d  of  Marcli,  1825,  in  consideration 
of  the  location  of  the  county  seat  upon  his  land,  conveyed  to 
the  county  commissioners  of  Morgan  county,  without  naming 
them,  and  their  successors  in  office,  twenty  acres  of  land  en- 
tered by  him  on  which  the  lot  in  question  was  laid  out  and 
platted.  At  a  C(jmmissioners'  court,  held  on  the  5th  of  June, 
1827,  James  Gilliam,  James  Deaton,  and  Allen  Q.  Lindsay,  as 
county  commissioners  of  Morgan  county,  conveyed  the  lot  to 
Stephen  Reed.  He  died  intestate,  and  the  Morgan  circuit 
court,  at  the  September  term,  1829,  made  an  order  for  the 
partition  of  his  estate  among  the  heirs  at  law,  and  ap})ointed 
commissioners  for  that  purpose.  At  the  September  term, 
1830,  the  commissioners  reported  the  p<artition  of  most  of  the 
estate,  and  that  the  rest  was  not  surceptible  of  division.  The 
lot  was  set  apart  to  the  wife  of  John  H.  Barton.  The  court 
at  the  same  time  approved  the  report,  and  ordered  "that  the 
heirs  of  Stephen  Reed  make  and  execute  a  deed  of  partition  to 
each  other  for  the  lands,  tenements  and  hereditaments  of 
which  partition  hath  been  made  by  the  said  commissioners ; 
and  that  each  of  said  heirs  shall  hereafter  have  and  hold  the 
part  assigned  to  him  or  her  in  severalty."     For  reasons  stated 

in  the  order,  Dennis  Rockwell  was  appointed  com- 
[*126]     missioner  to  execute  to  the  parties  *respectively  such 

deed  of  partition,  and  also  sell  and  convey  the  prop- 
erty that  could  not  be  divided  ;  and  he  was  required  to  make 
return  of  his  proceedings  to  the  court.  On  the  21st  of  Octo- 
ber*, 1830,  he  executed  the  deed  of  partition  conveying  the  lot 
to  Mrs.  Barton  ;  and  at  April  term  following,  he  merely  re- 
ported the  sale  and  conveyance  of  the  proj^erty  ordered  to  be 
sold,  and  his  re])ort  was  received  by  the  court.  On  the  Sth  of 
December,  1830,  Barton  and  wife  conveyed  the  lot  to  Myers, 
the  wife  in  the  acknowledgment  merely  relinquishing  her 
right  of  dower.  Myers  conveyed  the  lot  to  Martha  Street, 
who  died  intestate  many  years  before  the  bringing  of  this  suit, 
leaving  the  present  plaintiffs  her  only  heirs  at  law.  In  Janu- 
ary, 1853,  Barton  and  wife  executed  a  quit-claim  deed  for  the 
lot  to  the  plaintiff's,  reciting  therein  the  state  of  the  title  from 
the  8th  of  December,  1830,  and  stating  that  the  deed  was 
made  to  confirm  the  title  under  the  former  deed.  The  de- 
fendant claimed  to  be  the  owner  of  the  lot,  and  exercised  acts 
of  ownership  over  the  same  before  and  at  the  time  the  suit 
was  commenced.  The  court  found  the  issue  for  the  defend- 
ant, and  rendered  judgment  in  his  favor. 

First.  The  deed  of  Arnett  was  effectual  to  pass  the 
title  to  the  county  of  Morgan.  The  act  of  the  3d  of  January, 
1827,  provided  that  all  deeds  theretofore  made,  or  thereafter 
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to  be  made,  conveying  real  estate  "  to  the  county  commission- 
ers "  of  any  county,  sliouM  vest  in  such  county  the  tit^e  there- 
by intended  to  be  conveyed  ;  Rev.  Laws,  1833,  p.  139,  Sec.  2  ; 
and  the  deed  from  the  county  commissioners  to  Reed  oper- 
ated to  transfer  the  title  to  the  lot  in  question.  Bestor  v. 
Powell,  2  Gilm.  119. 

Second.  The  law  in  force  when  the  partition  was  made  re- 
quired the  commissioners  to  assign  to  each  pavty  his  share  by 
metes  and  bounds,  and  make  return  of  their  proceedings  to 
the  court ;  and  it  provided  that  their  report,  if  apjiroved  by 
the  covirt,  should  be  conclusive  on  all  the  parties  concerned. 
Rev.  Laws  of  1833,  p.  239,  Sec.  14.  Under  that  statute,  it  is 
clear  that  an  order  of  the  court  confirming  the  re]3ort  of  the 
commissioners,  and  declaring  that  each  of  the  heirs  should 
hold  the  portion  assigned  to  him  in  severalty,  would  operate 
as  a  conveyance  from  the  other  heirs,  and  dispense  with  any 
necessity  for  deeds  of  release  or  partition.  Young  v.  Cooper, 
3  Johnson  Law  Reports,  295 ;  Van  Onnan  v.  Phelps,  9  Bar- 
bour, 500;  Young  v.  Frost,  1  Maryland,  277.  The  court, 
however,  required  a  deed  of  partition  to  be  executed  ;  and  if 
the  execution  of  such  a  deed  was  necessai-y  to  pass  the  title, 
the  conveyance  made  by  Rockwell  transferred  the  legal  inter- 
est of  the  other  heirs  in  the  lot  to  Mrs.  Barton.  It 
was  not  essential,  as  *in  the  case  of  a  guardian's  sale,  [*127] 
that  the  deed  should  be  ajij^roved  in  order  to  invest 
the  grantee  with  title.  As  the  deed  was  made  in  pursuance  of 
the  order,  it  vested  the  title  in  Mrs.  Barton,  at  all  events, 
until  the  deed  should  be  disaffirmed  or  set  aside  by  the  court. 
In  this  collateral  suit  the  proceedings  in  ])artition  must  be  held 
to  have  vested  the  full  legal  estate  in  Mrs.  Barton. 

If  the  lirst  deed  from  Barton  and  wife  did  not  transfer  the 
estate  of  the  latter,  the  second  deed  clearly  had  that  effect. 
By  virtue  of  that  deed,  and  the  one  from  Myers  to  their  an- 
ce"stor,  the  plaintiffs  acquired  the  complete  legal  title  to  the 
lot. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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In  tlie  matter  of  Coistead  Haevey,  late  guardian  of  tlie 
heirs  of  Alvah  Sweet,  deceased. 

Appeal  from  Schuyler. 

Partition — ^Delat  in  making  report  of  sale. — Where  the  proceed- 
ings under  a  petition  of  a  guardian,  for  the  sale  of  the  real  estate  of  wards 
was  regular,  and  in  compliance  with  the  statute,  and  the  report  of  the  sale 
was  not  made  for  seventeen  years,  it  appearing  that  had  the  report  been 
made  soon  after  the  sale,  it  would  have  been  confirmed,  the  lapse  of  time 
will  not  prevent  a  present  confirmation  and  approval  of  such  report. 

The  delay  in  this  case  was  not  owing  to  any  defect  or  bad  faith  in  the 
action  of  the  guardian,  but  arose  from  a  mistake. 

The  application  for  a  confirmation  of  the  report  of  the  c^nard- 
ian  in  this  case  was  heard  and  denied,  by  Walker,  Judge, 
at  October  term,  1854,  of  the  Schuyler  Circuit  Court. 

J.  Grimshaw  and  D.  A.  Smith,  for  Appellant. 

M,  McCoNNEL  and  J.  S.  Bailey,  for  Appellee. 

Caton,  J.  On  the  7th  day  of  November,  1S34,  Conrad 
Harvey,  guardian  of  the  infant  heirs  of  Alvah  Sweet,  filed  his 
petition  in  the  circuit  court  of  Schuyler  county  to  sell  the  real 
estate  of  his  wards,  of  which  due  notice  was  published.  At 
the  Kovember  term,  1835,  the  circuit  court  entered  an  order 
directing  the  guardian  to  sell  the  real  estate  of  the  wards  on 
the  first  Monday  of  January,  1836.  At  the  June  term  of  the 
court,  1837,  the  guardian  reported  to  the  court  that  he  had 

not  made  the  sale  in  pursuance  of  the  former  order  of 
[*128]     the  court,  by  reason  of  ^sickness  in  his  family,  and 

asked  a  further  order  of  the  court  authorizing  him  to 
make  the  sale  on  the  20th  day  of  July,  1837,  which  oixler  the 
court  made.  No  i-eport  of  the  sale  was  made  by  the  guardian 
till  the  16th  day  of  October,  1851,  when  he  reported  to  the 
court  that  he  had,  on  the  said  20th  day  of  July,  1837,  in  pur- 
suance of  the  order  of  the  coin"t,  after  having  given  due  notice 
of  the  time  and  place  of  sale,  sold  the  said  real  estate  to  Joel 
Sweet  for  the  sum  of  two  hundred  dollars,  who  had  paid  him 
therefor,  and  to  whom  he  had  made  a  conveyance,  and  asked 
that  the  report  might  be  approved  and  the  sale  confirmed  ac- 
cording to  the  requirements  of  the  statute.  A  notice  of  this 
application  was   duly  served   upon    the  wards,  who  had  in 
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the  meantime  attained  their  majority,  and  who  aijpeared  by 
their  counsel  in  the  circuit  court  and  resisted  this  application 
of  tlie  guardian,  and  tiled  several  excojjtions  to  the  re))ort. 
The  circuit  court  refused  to  approve  of  the  report  of  the  guard- 
ian, which  decision  is  now  assigned  for  error. 

The  effect  of  tlie  decision  is  to  dcjirive  the  purchaser  of  the 
title  which  he  purchased  at  the  guardian's  sale,  more  than 
seventeen  years  before.  The  reason  assigned  by  the  guardian 
for  this  delay  in  making  this  report  is,  that  he  was  not  advised 
and  did  not  supj)ose  that  it  was  essential  to  the  validity  of  the 
title  of  the  purchaser  that  he  should  make  report  of  the  sale, 
and  that  the  report  should  be  approved  by  the  court.  It  may 
be  here  remarked  that  until  the  decision  of  this  court  of  the 
case  of  Young  v.  Lorain,  11  111.  024,  made  in  1850,  it  was 
undoubtedly  the  opinion  of  many  of  the  profession  that  the 
title  acquired  at  a  guardian's  sale  was  good,  though  no  report 
of  the  sale  had  been  made  by  the  guardian  and  approved  by 
the  court.  In  that  case  we  decided  otherwise,  which  decision 
has  been  connrmed  in  several  subsetjuent  cases,  and  must  now 
be  considered  as  the  settled  law  of  this  court. 

The  objections  tiled  by  the  wards  to  the  report  of  the  guard- 
ian, are: 

First,  The  order  of  sale  in  said  cause  was  irregular  and 
void,  and  does  nut  show  that  the  court  had  jurisdiction  to 
hear  said  cause,  nor  the  proof  upon  which  the  order  was 
made. 

Second,  ISo  place  was  fixed  in  said  order  of  sale  for  the 
place  of  sale,  as  required  by  law. 

Third,  There  is  no  sufficient  evidence  that  the  guardian 
complied  with  said  order  of  sale. 

Fourth,     Said  report  is  in  other  resjiects  insufficient. 

Fifth,    The  coui-t  now  has  no  right  or  authority  to  enter- 
tain and  a])prove  of  the  same,  because  of  the  laches  of  tlie  pur- 
chaser and  of   said  guardian,   tliey   having  failed  to 
apply  in  a])t  time  *therefor.    These  objections  will  be     [*129] 
considered  in  the  order  in  which  they  are  presented. 

The  lirst  is  a  question  of  jurisdiction  in  the  circuit  court  to 
enter  tlie  original  order  of  sale,  Tliis  precise  question  was 
before  the  court  in  the  case  of  Young  v.  Lorain  above  referred 
to.  After  alluding  to  the  decisions  on  this  subject,  the  court 
said :  "  They  all  agi-ee  that  enough  must  appear,  either  in 
the  ap])lication  or  the  order,  or,  at  least,  somewhere  upon  the 
face  of  the  proceeding,  to  call  upon  the  court  to  proceed  to 
act ;  and  all  agree,  that  when  that  does  appear,  then  the  court 
had  properly  acquired  jurisdiction,  or,  in  other  words,  is  pro]i- 
erly  set  to  woik.''     It  is,  therefore,  necestary  that  we  examine 
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whether  such  a  case  is  alleged  in  the  ]3etition,  or  is  shown  in 
the  order  of  the  court,  as  required  the  court  to  investigate 
the  case,  and  determine  wliether  the  proofs  were  such  as 
would  require  an  order  of  sale  or  not ;  for,  if  such  a  case  was 
presented  to  the  court,  then  it  was  called  upon  to  act  in  the 
premises,  which  is  the  test  of  jurisdiction.  The  statute  says  : 
"The  circuit  court  may,  for  just  and  reasonable  cause,  being 
satisfied  that  the  guardian  has  faithfully  applied  all  the  per- 
sonal estate,  order  the  sale  of  the  real  estate  of  a  ward,  on  the 
application  of  the  guardian  by  petition,  in  writing,  stating  the 
facts,  etc."  The  statements  of  this  pietition  are  :  "  Said  chil- 
dren had  no  personal  proj:erty  left  them,  nor  have  they  any 
])ersonal  estate  now,  but  they  have  real  estate  in  the  county  of 
Morgan  worth  about  two  hundred  dollars  ;  and  for  the  pur- 
]30se  of  raising  a  fund  to  support  and  educate  said  wards,  and 
to  invest  a  part  of  the  proceeds  in  other  real  estate,  he  prays, 
etc."  Now,  here  it  will  be  observed,  that  the  petition  does 
'  not  follow  the  language  of  the  statute,  which  is  "that  the 
guardian  has  faithfully  applied  the  personal  estate."  In 
Young  v.  Lorain,  the  objection  was  very  similar  to  this,  ex- 
cept that  in  that  case,  the  averments  of  the  petitioner  were 
more  equivocal  than  in  this.  There,  the  averment  was,  that 
no  personal  estate  of  the  wards  liad  ever  come  to  the  hands 
of  the  guardian;  which  admitted  the  possibility  that  there 
might  have  been  j^ersonal  estate  belonging  to  the  wards  which 
the  guardian  might  have  obtained  for  the  support  of  the 
wards,  and  yf  t  the  averments  were  held  sulHcient,  In  this 
case  the  averment  is  more  comprehensive  than  that.  It  shows 
that  the  wards  "  had  no  personal  iiroperty  left  them,  nor  have 
they  any  ]iersonal  estate  now."  This  would  seem  to  pireclude 
the  possibility  of  there  having  been  any  personal  estate  of  the 
wards  which  the  guardian  had  neglected  to  render  available 
for  their  supj)ort,  unless  we  would  suppose  that  they  might 
have  acquired  personal  property  in  some  other  mode  than  hav- 
ing it  left  them.  But  even  that  supposition  is  precluded 
[*130]  by  the  *iiudingof  the  court  as  recited  in  tlie  order  of 
sale.  That  order  says  "  that  there  was  no  personal  prop- 
erty belonging  to  the  estate  of  the  said  Alvah  Sweet,  deceased, 
nor  any  provision  made  for  the  support  and  education  of  the  said 
wards."  This  positively  precludes  the  idea,  that  any  provision 
had  been  made  for  the  support  of  the  wards  in  any  way  or  from 
any  source,  and  should  be  as  satisfactory  as  the  averment  pre- 
scribed by  the  statute,  that  all  of  the  ]  crsonal  estate  belonging 
to  the  wards  had  been  faithfully  applied  to  their  maintenance. 
If  there  was  and  had  been  no  ]  ersonal  estate  belonging  to  the 
wards,  then  it  was  impossible  that  the  guardian  could  have 
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applied  any.  An  averment  or  finding,  in  literal  eomplianco 
with  the  statute,  could  never  b3  required  with  propriety,  ex- 
cept in  a  case  where  there  had  boon  pei-sonal  estate  of  the 
wards  to  be  applied.  We  are  satisfied  that  enough  appears 
upon  this  record,  to  show  that  the  court  had  jurisdiction. 

The  second  objection  is,  that  the  order  of  the  court  did  not 
fix  the  place  of  sale.  This  is  a  misapprehension  of  facts. 
There  were  two  orders  of  the  court  directing  the  sale.  The 
first  directed  the  sale  to  be  made  on  the  first  Monday  of  Janu- 
ary, 1836,  at  the  door  of  the  court  house  in  Jacksonville  ;  and 
the  second  directed  "  that  the  said  order  heretofore  granted, 
be  renewed,  and  that  the  petitioner  be  authorized  to  sell,  on 
the  20th  day  of  January,  1837,  and  convey  under  said  order, 
on  his  complying  with  the  requisitions  contained  in  said  order 
in  every  particular,  as  though  the  same  had  not  expired." 
The  substance  and  effect  of  this  last  order,  was  merely  to  ex- 
tend the  time  of  sale  directed  to  be  made  by  the  first  order. 
That  order  was  not  revoked  or  vacated  in  any  way,  and  the 
only  intention  of  the  last  order  was  to  alter  one  of  the  provis- 
ions of  the  first  order,  leaving  all  the  rest  of  its  provisions  in 
full  force.  The  order  of  the  court  then,  did  not  prescribe  the 
place  of  sale  which  was  made  in  pursuance  thei-eof. 

The  third  objection  is,  that  there  is  not  sufficient  evidence 
that  said  guardian  comi)lied  with  said  order  of  sale.  The 
report  of  the  guardian  which  is  sworn  to  by  him,  shows  that 
the  sale  was  made  in  strict  compliance  with  the  order  of  the 
court  in  every  particular ;  and,  in  addition-  to  that,  the  orig- 
inal certificate  of  the  publication  of  the  notice  of  sale  is  pro- 
duced and  proved.  We  are  not  aware  that  anythino-  more  has 
ever  been  held  necessary,  at  least  to  make  out  a  ^;;v'w?«  facie 
case  of  compliance  with  the  order  of  sale.  The  guardian  hav- 
ing been  directed  to  make  the  sale  of  the  land  for  the  M'ards, 
thereby  becomes  an  olHcer  of  the  court  for  that  purpose,  and 
his  rejjort  of  his  doings  under  that  order  of  appoint- 
ment, is  an  official  report,  and  ancillary  *testimony  is  [*131] 
no  more  required  to  su])po]'t  it,  than  in  the  case  of  a 
sale  by  a  commissioner  or  any  other  officer  of  the  court  ap- 
pointed to  execute  its  ordei"  or  decree. 

The  fourth  objection  i«  for  general  insufficiency,  and  requires 
no  particular  examinat  ■  n. 

The  fifth  and  last  is  uic  lapse  of  time,  and  is  entitled  to 
serious  consideration,  and  is  probably  the  one  upon  which  the 
decision  of  the  circuit  court  was  based,  for  had  this  report 
been  made  at  the  next  term  of  the  court  after  the  sale,  no  one 
would  ju-obably  have  thought  .oi  successfully  urging  objections 
against  its  approval  and  continuation  by  the  court.     We  think 
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if  there  was  no  good  reason  for  depriving  the  purchaser  of  his 
title,  and  turning  him  out  of  the  estate,  had  the  question  been 
raised  six  months  after  his  purchase  by  a  report  of  the  guardian 
as  it  should  have  been,  he  ought  not  now,  after  he  has  lain  out 
of  the  jmrchase  money,  and  enjoyed  and  probably  improved 
the  estate,  for  nearly  eighteen  years,  without  any  suspicion  of 
a  defective  title,  so  far  as  we  know,  or  have  any  reason  to  be- 
lieve, he  ought  not  now  to  be  deprived  of  the  benefit  of  his  [)ur- 
chase.  Ordinarily,  the  lapse  of  time  is  not  held  to  wetikenthe 
rights  of  a  party  holding  land  under  a  claim  of  title,  and  there 
is  no  good  reason  why  it  should  in  this  ease,  more  than  in 
othei's.  It  is  true  that  it  was  the  duty  of  the  guardian  to  have 
reported  earlier,  and  it  is  also  true,  that  the  court,  on  the  ap- 
plication of  the  purchaser,  would  have  com;  elledthe  guardian 
to  have  reported  so  as  to  have  perfected  his  title,  but  there  is 
no  positive  rule  of  law  lixing  the  time  within  which  the  rejwrt 
shall  be  made;  and  we  ought  not  to  overlook  the  fact,  that 
until  very  recently,  it  lias  not  been  supposed  on  the  part  of 
many  good  lawyers,  that  the  omissic)n  of  the  guardian  to  make 
tlie  report,  was  necessarily  fatal  to  the  title  of  the  purchaser. 
Here  then  we  see  an  excuse,  if  not  a  justification,  for  this  long 
delay,  suthcient  at  least  to  indicate  that  tlie  delay  has  not 
arisen  from  any  fraudulent  or  improper  design,  or  any  in- 
tention to  cover  with  forgetfulness,  any  improper  ]:roceeding 
which  would  have  set  aside  the  sale,  had  the  re]:^ort  been  made 
earlier.  I  repeat,  if  the  sale  was  good  and  would  have  been 
approved  six  months  after  it  was  made,  there  can  be  no  possi- 
ble grounds  in  equity  and  good  conscience,  or  in  reason  or 
policy,  why  it  should  not  be  approved  now.  If  the  lapse  of 
time,  and  this  long  enjoyment  of  the  property,  under  the 
honest  belief  that  he  lield  a  good  title,  has  not  strengthened 
the  claim  of  the  purchaser,  they  certainly  have  not  weakened 
it.  We  are  asked  in  this  case  to  reverse  the  general  rule  and 
policy  of  the  law,  which  is  to  quiet  titles  and  protect  long-con- 
tinued possession  when  held  in    good   faith.     It   cannot   be 

that  a  right  which  was  good,  and  would  have  been 
[*132]     ^confirmed    seventeen    years    ago,    and    which    the 

party  lias  held  and  enjoyed  ever  since,  su]i]  osing 
it  was  perfect  all  the  time,  has  been  gradually  dwindling 
away  ever  since,  till  now  it  has  ceased  to  exist  alto- 
gether. In  good  morals  and  in  sound  policy,  if  not  in  law, 
each  succeeding  year  has  but  strengthened  the  purchaser's 
claim.  But  as  this  is  strictly  a  statutory  j/roceeding,  the  gen- 
eral jiriiiciples  of  equity  cannot  be  invoked  to  support  it,  yet 
they  sui'ely  do  not  weaken  it.  .  We  think  the  law  would  have 
required  the  court  to  have  confirmed  the  report,  had  it  been 
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made  soon  after  the  sale,  and  we  think  that  the  law  none  the 
less  requires  that  it  should  be  approved  and  confirmed  now. 

Upon  this  argument  it  was  objected  that  the  ujotion  to  ap- 
prove the  report  and  confirm  the  sale,  was  addressed  to  the 
discretion  of  the  court,  and  that  no  error  can  be  assigned  u]3on 
the  occasion  of  the  court  denjiug  the  motion.  That  objection 
is  answered  by  the  decision  of  this  court  in  the  case  of  Ayres 
V.  Baamgarten,  15  111.  444. 

The  decision  of  the  circuit  court  is  reversed,  and  the  cause 
reniandedj  with  directions  to  approve  the  guardian's  report  of 
the  sale. 

Judgment  reversed. 


MUEEAY  McCoNNELL  V.  JoHN  BeATHAKD. 
Error  to  Morgan. 

It  is  not  error  for  the  circuit  court,  on  an  appeal  from  a  justice  by  the 
plaintiff,  whose  judgment  is  affirmed,  to  order  that  he  shall  pay  the  costs 
accrued  in  that  court. 

Woodson,  Judge,  decided  this  case  at  October  term,  1S54, 
of  the  Morgan  Circuit  Court. 

M.  McCoNNEL,  pro  se. 

H.  B,  McCluke,  contra. 

Treat,  C.  J.  McConnell  sued  Beathard  in  a  Justice's  court 
and  recovered  a  judgment  for  §1'*.  He  prosecuted  an  apj  eal 
to  the  circuit  court,  where  the  judgment  of  the  justice  was 
atfii-med.  The  court  made  an  order  that  Beathard 
pay  the  *costs  that  accrued  before  the  justice,  and  [*133] 
that  McConnell  ])ay  the  costs  that  accrued  in  the 
circuit  court.     The  latter  order  is  assigned  for  error. 

There  was  no  error  in  the  disposition  of  the  costs.  The  case 
of  O' Reer  v.  Strong,  13  111.  688,  is  conclusive  of  the  question. 
In  that  case  O'Reer  recovered  a  judgment  before  a  justice  of 
the  peace  and  prosecuted  an  apjical  to  the  circuit  court,  where 
the  judgment  of  the  justice  was  afHrmed.  This  court  re- 
marked: "He  had,  therefore,  a  good  cause  of  action,  and  was 
entitled  to  recover  the  costs  incurred  in  asserting  it.  He  was 
the  successful  party  before  the  justice,  and  the  unsuccessful 
party  in  the  circuit  court.     The  apj^eal  was  causelessly  prose- 
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ciited,  and  he  ought  to  he  charged  with  the  costs.  As  res]ieets 
the  appeal,  the  defendant  was  the  snccessful  party,  and  he 
ought  to  recover  tlie  costs  in  defending  it.  Sec.  17,  Chap.  26 
of  the  Rev.  Stat,  must  be  understood  as  applying  to  cases  in 
which  the  unsuccessful  party  before  the  justice  prosecutes  an 
apjieal  that  results  in  an  affirmance  of  the  judgment." 
The  judgment  umst  be  affirmed. 

Judgment  affirnied. 


John  Holland  v.  Ktbbe  and  Lathrop. 

Appea  I  from  Morgan. 

When  a  plea  sets  up  an  agrreement  consisting  of  several  parts,  -which,  tak- 
en together,  constitute  but  one  fact,  one  point  of  defense,  the  replication 
may  deny  collectively  or  in  general  terms,  the  averments  of  the  plea,  without 
being  double. 

This  cause  was  heard  by  Woodson,  Judge,  at  October  term, 
1851:,  of  the  Morgan  Circuit  Court. 

M.  McCoNNEL,  for  Appellant. 

Brown  and  McClure,  for  Ap]^ellees. 

Caton,  J.  The  decision  was  on  a  promissory  note,  to  which 
the  defendant  pleaded  that  the  note  was  given  for  the  pur- 
.  chase  of  a  certain  lot  of  land,  and  that  it  was  agreed  between 
the  parties  at  the  time  the  note  was  given,  that  if  the  defend- 
ant should  be  ab^e  to  sell  the  land  before  the  note  fell  due,  for 
more  than  the  amount  of  the  purchase  money  and  the  value 

of  the  improvements  he  should  put  upon  the  land, 
[*134]     he    would    divide    the   *excess   with  the    pJaintiii's, 

and  that  if  he  could  not  sell  the  land  before  the  ma- 
turity of  the  note,  for  the  amount  of  the  purchase  money 
and  the  value  of  such  improvements,  and  should  notify  the 
]ilaintitfs  thereof  at  any  time  before  the  maturity  of  the  note, 
the  plaintiffs  should  take  the  land  back  and  give  up  the 
note  and  refund  the  purchase  money  already  advanced,  and 
pay  him  the  value  of  such  improvements;  and  the  plea  then 
avers  that  the  defendant  had  been  unable  to  sell  the  land  for 
the  price  above  srecitied,  within  the  time  specitied,  of  which 
he  had  notitied  the  plaintilfs,  and  -tendered  to  them  a  re-con- 
veyance of  the  land,  which  they  refused  to  accept,  etc.,  where- 
fore, etc. 
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To  this  plea,  by  leave  of  the  court,  the  p''aintiifs  filed  three 
replications,  the  first  of  which  denies  that  the  note  was  given 
subject  to  the  agreement  s]  ecified  in  the  p^ea;  in  other  words, 
it  denies  the  making  of  the  agreement  in  the  plea  specified. 
The  second  re])lication  is  substantially  the  same  as  the  first. 
The  third  replication  denies  the  tender  of  a  re-conveyance  of 
the  land  as  stated  in  tlie  plea.  To  the  two  first  replications  the 
defendant  filed  a  demurrer  which  the  court  overruled,  of 
which  decision  the  defendant  now  complains.  Atrial  was  had 
upon  the  issue  joined  u|)on  the  third  replication,  which  was 
found  for  the  ]jlaintiti"s,  and  their  damages  assessed,  etc. 

It  was  objected  to  the  two  first  replications  that  they  put  in 
issue  several  distinct  facts,  and  are  hence  double.  We  think 
the  objection  is  not  well  taken.  But  one  single  fact  is  denied 
by  either  replication,  and  that  is  the  making  of  such  an  agree- 
ment as  is  specified  in  the  ])lea.  They  substantially  admit  that 
the  note  was  given  for  the  inircliase  of  the  land,  and  also  the 
tender  of  the  reconveyance.  Each  of  thete  are  separate  and 
independent  facts  stated  in  the  p^ea,  and  a  third  and  on\y  oth- 
er independent  fact  in  the  plea  stated,  is  the  agreement  speci- 
fied. Each  of  these  three  facts  was  independent  of  the  other, 
but  essential  to  the  validity  of  the  defense.  All  of  the  repli- 
cations admit  that  the  note  was  given  for  the  purchase  of  the 
land.  Beside  this,  the  third  admits  the  making  of  the  agree- 
ment specified.  And  the  first  and  second  admit  the  tender  of 
the  re-conveyance,  as  well  as  the  fact  that  the  note  was  given 
for  the  land.  It  is  true  that  the  agreement  set  up  in  the  plea 
consists  of  several  parts,  yet  all  taken  together,  constitute  but 
one  point  in  the  defense,  but  one  fact  which  it  was  entirely 
proper,  according  to  the  strictest  rules  of  pleading,  for  the 
plaintitfs  to  deny  collectively  or  in  general  terms,  as  a  single 
and  independent  fact  relied  upon  in  defense  of  the  action. 

We  are  of  opinion  that  the  court  decided  properly  in  over- 
ruling the  demurrer,  and  its  judgment  must  be  affirmed. 

,  Jud<jment  affirmed. 
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[*135]         *  James  W.  Myers  v,  Thomas  Winn. 

Error  to  Madison. 

Limited  partnership. — If  A,  B,  C  and  D  enter  into  a  limited  partner- 
ship for  the  purchase  and  sale  of  cattle,  and  A  advances  all  the  capital,  such 
capital  can  only  be  used  for  the  specified  purpose;  and  if,  after  being  so 
used,  it  is  deposited  with  B  for  A,  it  becomes  the  individual  property  of  A, 
and  he  may  recover  it  of  B. 

This  was  an  action  of  assumpsit,  heard  before  Underwood, 
JadgG;  and  a  jurj;  at   August  term,  1852,  of  the  Madison 
Circuit  Court.     Plea,  the  general  issue.     Yerdict  and  judg- 
ment for  the  defendant  below.     Myers  proved  on  the  trial 
that  he  had  advanced  all  the  capital  in  a  partnership  transac- 
tion between  himself,  the  defendant,  one  Morrison,  and  one 
H.  C.  Smith,  for  the  purchase  and  sale  of  a  drove  of  cattle, 
in  which  they  were  equally  to  share  in  the  profits  and  loss,  and 
that  the  partnership  was  to  end  with  this  transaction.     Myers 
went  to  New  Orleans  with  a  part  of  the  cattle,  and  that  Smith 
remained  and  sold  those  left   behind;  that   there    had   been 
deposited  with  Winn  $1,204.75  for  Myers.      The  said  H.  C. 
Smith  was  called  by  Winn  as  a  witness,  and  although  his  testi- 
mony was  objected  to,  he  was  sworn  and  testified.    He  admitted 
the  partnership  ;  that  out  of  the  proceeds  of  the  cattle  left  with 
him,  he  paid  over  to  Winn  between  seven  and  eight  hundred 
dollars ;  that  wliile  Myers  was  at  New  Orleans,  he  (Smith)  went 
to  Winn  and  asked  him   if  Morrison  bought  some  sheep,  if 
they  could  have  some  money,  and  that  there  was  no  imder- 
standing  between  Myers  and  he  and  Morrison  as  to  the  pur- 
chape  of  sheep;  that  witness  and  Morrison  bought  sheep  ;  that 
Winn  told  witness  he  had  let  Morrison  have  $494;  that  on  the 
return  of  Myers  from  New  Orleans,  witness  told  him  of  this 
transaction,  to  which  Myers  did  not  reply.     At  angther  time, 
Myers  advised  him  to  telegraph  Morrison,  who  had  gone  to 
New  Orleans,  to  sell   the  sheep  immediately,  as  there  were 
many  sheep  going  down  the  river.    It  was  admitted  that  Winn 
liad  accounted  for  all  the  money  except  what  he  had  p)aid  Mor- 
rison.    Two  witnesses  proved  that  Smith  denied  that  Myers 
liad  any  interest  in  the  sheep.    The  only  instruction  given,  was 
as  follows:  "That  if  the  jury  believe,  from  the  evidence,  that 
a  ]\artnership  existed  between  the  said  plaintiff  and  the  said 
Smith  and  Morrison,  that  then  the  said  Smith  and  Morrison, 
as  partners,  had  a  right  to  draw  the  partnersliip  money  out  of 
iiie  hands  of  the  said  defendant. 
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*ScATES,  J.  Winn  had  received  from  Smith,  Mor-  [*lo6] 
rison  and  others,  a  certain  amount  of  money  for  My- 
ers, and  this  action  is  brought  to  recover  a  balance  alleged  to 
be  still  in  his  hands.  The  jury  found  for  ths  defendant,  and 
the  court  refused  a  new  trial.  We  are  of  opinion  the  evi- 
dence did  not  warrant  the  verdict,  and  a  new  trial  should  have 
been  granted. 

The  limited  special  ]iartnership  between  Myers,  Smith  and 
Winn,  in  the  protits  and  loss,  in  the  purchase  and  sale  of  cattle 
with  Myers'  ca]iital,  did  not  make  the  capital  partnership  pi-op- 
erty  for  any  other  ])ur|)ose,  nor  for  that,  longer  than  it  was  so 
used.  Wlien,  therefore,  it  was  withdrawn  from,  or  had  ac- 
complished the  venture  or  object  of,  the  jartnership,  and  was 
returned  to  Myers,  or  deposited  with  Winn  for  him.  it  ceased 
to  be  under  partnership  control  or  ownership.  It  became 
thereby  severed  from  the  mass  of  partnership  propei'ty,  and 
became  the  individual  property  of  Myers.  Winn  consenting 
to  receive  it  on  deposit  for  Myers,  is  liable  to  pay  it  over  to 
him.  J)icl:inso)i,  Assignee,  v.  Morris  and  Weiner,  3  Caines, 
5-1. 

Such  seems  to  be  clearly  shown  by  the  evidence,  in  relation 
to  tliis  limited  jiartnership  adventure  in  the  purchase  and  sale 
of  cattle.  So  far  as  this  money  had  been  used  in  it,  the  ob- 
jects of  the  partiKTrshij)  had  been  accomitlished,  the  adventure 
was  at  an  end.  tlie  cattle  were  sold,  and  tlie  capital  liad  been 
returned  to  the  individual  owner,  by  depositing  it  with  defend- 
ant for  him.  To  tliis  amount,  or  this  extent,  the  partnership 
is  dissolved,  and  this  much  of  it  settled.  If  the  verdict  was 
predicated  upon  the  evidence  in  relation  to  this  partnership, 
it  must  have  been  rendered  upon  a  misapprehension  of  the 
law  of  limited,  special  partnerships,  and  confounding  the  pow- 
ers of  such  partners  over  the  partnership  property,  with  tlie 
powers  of  j^artners  in  general  partnershi])s.  But  even  in  the 
latter,  their  powers  of  control  would  end.  by  a  sei:)aration  of 
a  part,  and  its  conversion  into  individual  ])roperty,  by  delivery 
or  payment  to  one  of  its  members  in  his  own  right.  So  far 
as  I  can  learn  from  the  record,  the  only  instruction  given, 
seems  to  have  been  at  the  mutual  instance  of  the  parties,  and 
without  applying  it  to  the  evidence  in  regard  to  a  partnership 
about  the  sheep.  If  applied  to  the  latter,  the  instruction  is 
correct,  but  would  tend  to  mislead  the  jury  if  applied  to  the 
cattle.     I  advert  to  it  only  as  one  of  the  jDrobable  causes  of 
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misappreliension  whicli  produced  tlie  verdict.  If  the  parties 
were  not  in  partnership  in  relation  to  the  subsequent  adven- 
ture in  the  ])urchase  and  sale  of  sheep,  the  control  of  these 
deposits  for  Myers  had  passed  out  of  the  power  of  Smith  and 
Morrison,  as  partners.  If  they  were  in  partnershij)  in 
[*137]  the  sheep,  and  upon  the  same  terms  as  to  Myers *tind- 
ing  the  capital  to  purchase,  then  might  Smith  and 
Morrison,  or  either  of  them,  draw  these  deposits  from  Winn 
to  make  tlie  purchases  with. 

"Without  inquiring  into  the  competency  of  Smith  to  prove 
this  last  partnershii),  which  I  altogether  doubt  (3  .lohn.  Cas. 
82  ;  14  John.  80  ;  8  Iredell,  79  ;  2  Ilumj  h.  106,)  but  taking 
his  testimony  with  the  other  witnesses,  and  no  giound  is  pre- 
sented for  such  a  conclusion.  The  purchase  and  shij.ment  of 
the  sheep  was  made  in  Myers^  absence.  When  informed,  of  it 
on  his  return,  it  was  not  asserted  or  pretended  to  him,  that  it 
had  been  done  on  his  joint  account ;  and  all  tliat  is  shown  to 
have  been  done  by  him  was,  to  advise  that  an  early  sale,  in 
view  of  the  lower  maikets  and  the  movements  ,of  stuck,  would 
be  best,  and  might  produce  prolits  to  make  up  the  losses  on 
the  cattle.  What  little  testimony  there  is  in  relation  to  this 
sheep  transaction,  and  which  is  wholly  insufficient  to  charge 
Myers  as  a  jmrtner,  comes  from  Smith,  Morrison's  partner  in 
the  sheep,  and  it  is  fully  met  and  explained  away  by  two  other 
witnesses,  who  testif}^  that  Smith  told  them  that  Myers  was 
not  a  partner  in  the  sheep. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Judgment  reversed. 


Joseph  Henderson  v.  Hugh  P.  Fareelly  et  al. 

Ai^peal  from  Macoupin, 

Wliere  a  plea  avers  a  total  failure  of  consideration,  but  the  facts  stated  in 
it  clearly  show  that  it  was  founded  on  a  good  consideration,  it  is  obnoxious 
to  a  demurrer. 

This  cause  was  heard  at  the  A]5ril  term,  1854,  of  the  Ma- 
coupin Circuit  Court,  before  Woodson,  Judge. 

J.  M.  Palmer,  for  Appellant. 

D.  A.  Smith,  for  Appellees. 
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Tkeat,  C.  J.  This  was  an  action  of  debt,  brought  by  Fai-- 
relly  and  three  others  against  Henderson.  The  declaration 
was  upon  a  promissory  note,  inade  by  the  defendant  to  the 
])]aintiffs.  Thedefendant  Hied  ]>leas of /?«?/?  e fit  factum, 
and  want  of  ^consideration,  on  which  issues  were  [*13SJ 
formed.  He  also  pleaded  in  substance,  that  the  plaint- 
iffs were  the  exclusive  owners  of  the  right  to  use  and  vend 
Shaw's  family  rule  for  gai-ment  cutting  ;  that  Farrelly  fraudu- 
lently represented  to  the  defendant,  that  he  was  authorized  by 
the  owners  to  sell  the  right  for  certain  counties,  in  the  State 
of  Illinois;  that  the  defendant,  relying  upon  these  repre- 
sentations, purchased  the  right  to  those  counties,  and  executed 
the  note  in  question  for  the'price  ;  that  Farrelly  had  no  author- 
ity from  his  co-plaintiffs  to  sell  the  right,  and  that  they  had  not 
confirmed  the  sale  made  by  him ;  and  therefore  the  note  was 
made  without  any  good  or  valuable  consideration.  A  demurrer 
was  sustained  to  this  plea;  and  the  issues  of  fact  were  found 
for  the  plaintiffs. 

The  facts  stated  in  the  plea,  do  not  authorize  the  conclusion 
of  the  pleader.  Instead  of  showing  that  the  note  was  made 
without  consideration,  they  clearly  show  that  it  was  founded 
upon  a  good  and  valuable  consideration.  Henderson  acquired 
die  interest  of  Farrelly  by  the  purchase,  and  thereby  became 
the  owner  of  one-fourth  of  the  patent  right.  That  was  a  good 
consideration  for  the  promise.  If  he  did  not  obtain  the  title 
to  the  other  three-fourths,  there  was  a  failure  of  consideration 
to  that  extent,  and  the  defense  should  have  been  put  upon  that 
ground.  Beside,  the  effect  of  sustaining  this  plea,  would  be 
to  allow  him  to  retain  Farrelly's  interest  in  the  patent  right,  and 
lit  the  same  time  avoid  the  payment  of  the  entire  purchase 
money.  The  injustice  of  such  a  rule  is  apparent.  The  de- 
nnirrer  was  ]-»ro])erly  sustained. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


James  R.  McCormick  v.  William  Gray. 

Error  to  Morgan. 

When  the  refusal  to  grant  a  new  trial  is  assigned,  as  a  reason  for  the  re- 
versal of  a  judgment,  the  bill  of  exceptions  should  state  the  whole  of  the  tes- 
timony. 

This  cause  was  heard  before  Woodson,  Judge,  at  March 
terzn,  18,54,  of  the  Morgan  Circuit  Court. 
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J,  McCoNNEL,  for  Plaintiff  in  Error. 


D.  A.  Smith,  for  Defendant  in  Error. 


[*1 39]  *Treat,  C.  J.  Gray  brought  an  action  against  McCor- 
mick,  and  obtained  a  verdict  therein.  The  court  over- 
ruled a  motion  for  a  new  trial,  and  rendered  judgment  on  the 
verdict.  The  refusal  to  grant  a  new  trial,  is  now  assigned  for 
error.  The  bill  of  exceptions  does  not  profess  to  contain  all 
of  the  evidence  adduced  on  the  trial.  We  therefore  cannot 
inquire  into  the  propriety  of  the  decision.  It  should  appear 
on  the  face  of  the  bill  of  exceptions,  that  the  whole  of  the 
testimony  is  incorporated.  In  the  absence  of  such  a  state- 
ment, the  presumption  is,  that  the  evidence  authorized  the 
verdict.  See  Clark  v.  Willis,  ante,  61. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


James  Beasley  v.  William  D.  Meigs. 

Error  to  Morgan. 

Slander — Plea  of  not  guilty — Notice  op  justipication — With- 
drawal OF. — In  an  action  for  slander,  in  which  the  defendant' pleaded  not 
guilty,  and  filed  with  his  plea  a  notice  of  justification,  which  was  read  to  the 
jury,  but,  after  plaintiff  had  closed  his  case,  was  erased  by  consent  of  court : 
Held,  that  such  conduct  might  be  considered  by  the  jury  in  estimating  dam- 
ages. 

Nor  did  the  withdrawal  of  the  notice  render  an  instruction  to  that  effect 
to  the  jury  improper. 

This  cause  was  heard  before  "Woodson,  Judge,  at  October 
term,  1852,  of  the  Morgan  Circuit  Court. 

D.  A.  Smith  and  W.  Brown,  for  Plaintiff  in  Error. 

M.  McCoNNEL,  for  Defendant  in  Error. 

Treat,  C.  J.  This  was  an  action  for  slander,  brought  by 
Meigs  against  Beasley.  The  words  laid  in  the  declaration,  im- 
puted the  charge  of  adultery.  The  defendant  pleaded  not 
guilty,  and  also  tiled  a  notice  in  these  words:  "The  defend- 
ant will  prove  on  the  trial  of  this  case,  that  the  words  charged 

Cited  :  79  111.  528.     See  66  111.  544  ;  50  111.  497  :  41  111.  142.    Starr  &  C 
111.  Stat.  2286,  Ch.  126,  %  3. 
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to  have  been  spoken,  emanated  from  and  were  put  in  cii-cula- 
tion  by  John  Turner  and  Samuel  Brown,  and  that  the  de- 
fendant in  speaking  of  them,  spoke  of  them  as  reports  put  in 
circulation  as  aforesaid,  believing  them  to  be  true,  and  not 
with  malice  or  intent  of  doing  any  injury  to  the  plaintiff ;  de- 
fendant will  further  give  in  evideAce  in  mitigation  of 
damages  in  this  case,  that  *before  and  at  the  time  of  [*140] 
speaking  the  words  laid  in  the  declaration,  there  were 
reports  in  .circulation  to  the  effect  that  the  plaintiff  was  guilty 
of  adultery  with  the  wife  of  Samuel  Dennison;  defendant  will 
also  prove  that  before  the  speaking  of  the  words,  on  two  dif- 
ferent occasions,  the  plaintiff  was  guilty  of  the  crime  of  adul- 
tery with  Mary  Jane  Casey,  and  that  his  character  for  chastity 
was  greatly  impaired,  and  that  these  reports  and  facts  were 
60  circulated  and  believed  in  the  neighborhood  where  the 
plaintiff  resided." 

In  opening  tlie  case  to  the  jury,  the  connsel  of  the  defend- 
ant read  the  notice  at  length.  The  plaintiff  proved  the  speak- 
ing of  the  words  as  charged  in  the  declaration.  Before  the  de- 
fendant introduced  any  testimony  to  the  jury,  his  counsel  gave 
notice  that  the  matters  specified  in  the  notice  would  not  be  re- 
lied on  in  the  defense,  and  the  notice  was  erased  by  the  leave 
of  the  court.  At  the  instance  of  the  plaintiff,  the  court 
charged  the  jury,  "  that  the  fact  that  the  defendant  filed  a 
notice  in  the  nature  of  a  plea  of  justification,  charging  the 
plaintiff  with  the  crime  of  adultery,  and  that  he  was  a  man  of 
general  bad  character  in  his  neighborhood,  and  caused  his 
counsel  to  read  the  notice  publicly  to  the  jury,  and  in  the  Hear- 
ing of  the  audience  present,  and  then  abandoning  the  notice  of 
justification,  and  in  not  giving  or  attempting  to  give  any  evi- 
dence under  it,  but  after  the  testimony  of  the  plaintiff  was 
closed,  withdrew  said  notice,  may  be  considered  as  an  aggra- 
vation of  the  defendant's  conduct  and  evidence  of  malice,  and 
is  a  circumstance,  which,  if  they  find  the  defendant  guilty,  the 
jury  have  the  right  to  take  into  consideration  in  aggravation 
of  damages."  The  jury  found  the  issue  for  the  plaintiff,  and 
judgment  was  entered  on  the  verdict. 

It  was  held  in  Sloan  v.  Petrie^  15  111.  425,  that  the  filing  of 
a  plea  of  justification  in  an  action  for  words  spoken,  which  is 
not  supported  by  evidence,  is  not  necessarily  an  aggravation 
of  the  slander.  If  the  defendant  deems  such  a  plea  necessary 
to  his  defense,  and  interposes  it  in  good  faith,  the  damages 
are  not  to  be  increased,  although  he  may  not  be  able  to  estab- 
lish it  on  the  trial.  But  if  he  files  the  plea  for  the  purpose 
of  harassing  or  injuring  the  plaintiff,  or  without  any  expecta- 
tion of  sustaining  it  by  proof,  it  may  properly  be  regarded  as 
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a  reiteration  of  the  slanderous  charge,  and  as  a  good  ground 
for  enhancing  the  damages.  It  is  a  question  for  tlie  jnry  in 
each  particular  case,  whether  the  damages  shall  be  increased 
because  a  justification  is  sjjread  u]:on  the  record.  There  is 
nothing  in  the  instruction  given  in  this  case,  that  conliicts 
with  the  principle  of  thai  decision.  The  jury  were  not 
required  to  incj-ease  the  damages,  merely  because  the  defend- 
ant gave  notice  of  a  justitication  and  failed  to  support 
[*14:1]  it  by  jDroof.  They  were  left  free  to  determine  *from 
the  circumstances  of  the  case,  whether  the  attemut 
to  justify  formed  any  ground  for  enhancing  the  damages.  The 
court  did  not  instruct  them  that  the  plaintilf  was  entitled  to 
greater  damages  as  a  matter  of  course,  but  it  authorized  them 
to  take  the  circumstances  into  consideration  in  estimating  the 
damages. 

JN^or  did  the  fact  that  the  notice  was  withdrawn,  render  the 
instruction  improper.  It  had  been  read  in  the  hearing  of  the 
jury  and  bystanders,  and  the  striking  it  from  the  record  did 
not  destroy  the  effect  it  may  have  produced,  or  relieve  tlie 
defendant  from  the  consequences  of  re-publishing  the  charge. 
If  the  use  made  of  the  notice  was  a  causeless  or  .wanton 
repetition  of  the  slander,  the  jury  were  justitied  in  giving 
greater  damages,  notwithstanding  the  defendant  may  liave 
withdrawn  it  by  leave  of  the  court.  The  cases  of  Clinton  v. 
Mitchell^  3  Johnson,  144,  and  Sent  v.  Butler^  3  Cowen,  370, 
do  not  hold  a  different  doctrine.  They  only  go  to  show 
that  the  court  erred  in  allowing  the  notice  to  be  withdrawn. 

If  is  objected  to  the  instruction,  that  it  assumed  the  exist- 
ence of  facts  not  appearing  in  the  case.  It  described  the 
notice  as  alleging  that  the  plaintiff  "  was  a  man  of  general 
bad  character  in  his  neighborhood."  Although  the  notice  did 
not  contain  that  precise  allegation,  yet  the  defendant  could 
not  have  been  prejudiced  by  the  misdescription.  The  inaccu- 
racy did  not  relate  to  a  material  part  of  the  notice.  The 
words  laid  in  the  declaration  imputed  the  offense  of  adultery, 
and  the  important  allegation  in  the  notice  was  that  the  charge 
was  true.  It  was  that  allegation  that  amounted  to  a  repetition 
of  the  slander,  and  entitled  the  plaintiff  to  increased  damages. 
It  was  not  a  justification  to  prove  that  the  plaintiff"  was  a  man 
of  general  bad  character.  Such  proof,  if  admissible  for  any 
purpose,  would  only  be  in  mitigation  of  damages. 

The  judgment  must  be  affirmed. 

Judgment  affirmed.    . 
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Daniel  F.  Coffey  v.  Meredith  W.  Coffey  et  al. 

Appeal  from  Pike. 

Partition  sat.e — When  set  aside. — At,  a  commissioner's  sale  under  a 
decree  for  partition,  the  purchaser  befijre  sale,  publicly  asserted  a  claim  to 
the  premises,  which  he  threatened  to  litigate  :  Held,  that  he  was  not  a  fair 
purchaser,  and  that  for  this  and  other  acts  of  fraud,  the  sale  was  properly 
set  aside. 

Power  op  court  of  equity. — *Courts  of  equity  have  full  power    [*14'2] 
to  supervise  sales  made  under  their  direction  ;  the  purchaser  under 
a  decree  submits  himself  to  their  juriscjiction  in  all  matters  connected  with 
it,  and  this  power  may  be  exercised  by  bill,  petition  or  motion. 

This  was  a  petition  in  the  eonrt  below  for  a  partition  of  cer- 
tain real  estate,  filed  by  the  appellees  against  Sarah  Coftej 
and  others.  Commissioners  having  re])orted  against  partition, 
an  order  for  sale  was  made,  and  Samuel  F.  Hill  was  appointed 
a  commissioner  to  sell  up-on  due  notice,  etc.  The  decree 
further  provided  that  said  sale  should  be  upon  the  terms  of 
one-fourth  cash  down  and  the  balance  on  a  credit  of  twelve 
months,  to  be  secured  by  bond  and  mortgage  on  the  premises ; 
and  said  decree  further  ordered  said  commissioner  uj)on  such 
sale  to  make,  execute,  and  deliver  to  the  purchaser  or  purchas- 
ers good  and  sullicient  conveyances  for  the  property  sold,  etc., 
etc. 

At  the  next  term  of  the  court,  the  commissioner  reported  a 
■sale  of  premises,  in  pursuance  of  the  order  of  the  court ;  that 
lie  sold  the  south-east  quarter  of  the  south-east  quarter  of 
section  three,  four  soutli,  three  west,  and  twenty-six  and  two- 
thirds  acres  off  the  east  side  of  the  south-west  quarter  of 
section  three,  same  township  and  range,  to  Daniel  F.  Coffey  ; 
the  tirst-named  tract  for  §455,  and  the  other  for  |2T0.  The 
remainder  of  said  lands  were  sold  to  N.  Bradbury  and  Wm. 
F.  Hooper.  That  said  purchasers  had  complied  with  the 
'terms  of  the  sale  as  required  by  the  court,  and  that  he  had,  as 
directed,  executed  conveyances  to  said  purchasers  for  said 
lands. 

At  the  same  term  of  the  court,  James  Hutchinson,  guardian 
for  one  of  the  petitioners,  tiled  a  notice,  a  copy  of  which  had 
been  served  on  D.  F.  Coffey,  notifying  him  of  his  intention 
to  move  to  set  aside  the  sale  of  the  two  tracts  of  land  to  said 
Coffey,  and  for  a  re-sale  of  the  same,  and  also  filing  his  affida- 
vit alleging  fraudulent  and    improper   conduct  on  the  part  of 

Cited  :  49  111.  169. 
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said  Coffey,  bj  wliicli  it  was  alleged  he  liad  bid  off   said  land 
at  a  sum  under  its  value. 

On  reading  of  the  affidayit  and  proof  of  the  notice,  an  order 
was  entered  by  the  court  referring  the  cause  to  tlie  master  to 
take  proof  on  the  motion  and  report  tlie  same  to  the  court, 
and  the  case  was  continued.  At  the  next  term  of  tlie  court, 
the  master  hied  his  report  of  the  testimony  of  witnesses. 

At  the  succeeding  term  of  the  court,  upon  the  report  afore- 
said the  court  set  aside  the  sale  to  D.  F.  Coffey,  and  ordered  a 
re-sale  of  the  same  lands,  from  which  order  said  D.  F.  Coffey 
appeals,  and  now  assigns  for  error :  First,  that  the  court  erred 
in  sustaining  the  motion  to  set  aside  said  sale;  second,  that 
the  court  erred  in  setting  aside  said  sale  without  qualihcations, 
terms  or  conditions;  third,  that  the  court  erred  in  setting 
aside  said  sale  without  notice  to  Aaron  Heynolds;  fourth,  that 

said  order  was  erroneous  and  irregular. 
[*143]         *The  cause  was  heard  before  Walker,  Judge,  at 
March  term,  1854,  of  the  Pike  Circuit  Court. 

M.  Hay,  for  Appellant. 

"W.  A.  and  J.  Grimshaw,  for  Appellees. 

ScATES,  J.  Plaintiff  purchased  two  tracts  of  land  at  a  com- 
missioner's sale  under  a  decree  made  in  a  case  of  petition  for 
partition,  paid  one-fourth  of  the  purchase  money  and  executed 
his  notes  with  surety,  received  a  conveyance,  and  executed  a 
mortgage  to  secure  the  balance  due  on  the  notes. 

The  petitioner  gave  notice  of  a  motion  to  set  aside  this  sale, 
and  at  the  next  term  entered  his  motion  and  tiled  the  affidavit 
of  his  guardian,  showing  and  charging  that  the  lands  were  sold 
at  an  under  value,  on  account  of  the  fraudulent  conduct  and 
contrivance  of  plaintiff.  Under  the  direction  of  the  court, 
proofs  were  taken  and  reported  by  the  master,  and  upon  the 
hearing,  the  sale  to  plaintiff  was  vacated  and  set  aside,  and 
premises  ordered  to  be  sold. 

The  case  comes  by  appeal  from  this  decree. 

The  only  question  of  any  importance  in  the  case'is,  whether 
there  is  such  unfairness  and  fraud  in  the  sale  as  to  warrant  the 
decree  setting  it  aside.     Of  this  we  have  no  doubt. 

The  plaintiff,  with  his  brothers  and  sisters,  had,  or  pretended 
to  have,  a  claim  of  title  to  one  of  these  tracts  adverse  to  peti- 
tioners. Under  these  circumstances,  if  he  desired  to  become 
a  bidder,  it  was  essential  to  fairness  towards  petitioner  that  he 
should  conceal  or  forbear  to  assert  his  adverse  claim,  whatever 
consequence  might  result  therefrom  to  his  interest.     It  is  not 
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competent  for  him  to  assert  liis  claim  to  the  premises  by  a 
public  announcement  at  the  biddings,  with  a  threat  to  litigate 
it  with  any  purchaser,  and  then  enter  into  competition  in  the 
biddings,  and  purchase  at  an  under  value  occasioned  by  the  de- 
preciation his  own  conduct  had  produced.  If  it  were  essential 
for  the  protection  of  his  claim  to  give  notice  and  make  it  known 
at  the  sale,  he  thereby  disqualilied  himself  to  bid  or  become 
a  purchaser  of  this  ad\erse  title  at  such  sale.  He  shall  not  be 
allowed  to  depreciate  or  destroy  the  value  of  the  land  by  de- 
nying the  title,  then  buy  it  at  a  depreciation  thus  produced, 
and  claim  to  be  a  fair  purchaser.  Such  is  proven  to  have  been 
his  conduct  in  this  case.  A  witness  desired  to  purchase  the 
tract  claimed,  and  would  have  paid  more  for  it  than  plaintiff 
gave,  had  not  this  claim  been  made.  So  he  would  for  the  oth- 
er to  which  no  claim  was  made,  if  he  coul(J  have  purchased 
with  it  the  piece  claimed.  Its  value  depended  in  part  upon  its 
connection  with  that  piece. 

*Another  witness,  though  he  had   no   money   to     [*144] 
bid,  yet  desired  the  land,  and  actually  purchased   the 
same  of  plaintiff  before  he  bid  on  it,  at  an  advance  of  some 
live  hundred  dollars,  on  time. 

These  facts  show  such  fraud  upon,  and  injury  to,  the  rights 
and  interests  of  defendant  as  call  for  correction  from  the  court, 
in  the  exercise  of  a  sound  legal  discretion  of  its  power  of  dis- 
approving and  setting  aside  sales  under  its  orders  ;  and  we  think 
that  discretion  properly  exercised  in  this  case. 

The  objection  taken  to  the  proceedings  by  motion,  is  not 
sustainable. 

The  case  is  essentially  different  from  the  case  of  Day  v. 
Graham,  1  Gilm.  435.  Courts  of  law  have  a  supervision  over 
the  execution  of  their  process,  and  yet  may  not,  as  in  that  case, 
properly  afford  relief  by  setting  aside  sales  made  under  it,  but 
leave  the  party  to  his  bill  in  equity. 

Courts  of  equity  have  a  like  general  supervision  over  their 
process,  and  more  especially  over  the  particular  sales  ordered 
by  their  decrees  and  made  by  their  special  agents  or  commis- 
sioners. So  far  is  this  carried  under  the  English  practice,  that 
the  sale,  until  conHrmation  by  the  chancellor,  is  treated  mere- 
ly as  a  bid,  and  subject  to  a  proposition  of  an  advance.  6  Ve- 
sey,  513 ;  8  ibid.  214. 

We  have  not  adopted  the  rule  to  this  extent,  (15  111.  447,) 
but  the  power,  right  and  duty  of  the  court  to  supervise,  pro- 
tect and  preseiwe  the  parties  from  all  fraud,  unfairness  and 
imposition,  is  of  universal  application  here.  Ayers  v.  Baximi- 
garten,  15  111.  447  ;  2  Paige,  99,  339  ;  3  ibid.  97;  9  ibid.  259; 
i  Edw.  Chan.  577 ;  5  Humph.  355 ;  4  ibid.  372 ;  2  B.  Monroe, 
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497;  3  Dana,  620;  1  Smecle  and  Marsh.  Chan.  522;  23  Miss. 
445.  And  this  is  well  ]3nt  in  Casamajor  v.  SStrode^  1  Sim.  and 
Stu.  381  (1  Eng.  C.  382),  upon  the  gronnd  that  the  purchaser 
does,  by  the  act  of  ]:)urchase  under  a  decree,  submit  himself  to 
the  jurisdiction  of  the  court  as  to  all  matters  coimected  with 
tiiat  character.  This  is  sometimes  done  by  bill,  as  in  Bacon 
et  al.  V.  Co)in,  1  Smede  and  Marsh.  Chan.  348 ;  by  petition,  as 
in  Henderson  v.  Heirodetal,  23  Miss.  451 ;  2  Paige,  100  ;  9  ibid. 
260  ;  3  ibid.  94 ;  15  111.  144 ;  and  sometimes  by  motion,  3  Da- 
na, 615  ;  2  B.  Monroe,  408  ;  5  Humph.  355 ;  2  Paige,  240 ;  1 
Edw.  Chan.  578  ;  4  ibid.  703. 

The  case  before  us  is  a  proper  one  for  a  motion.  The  sale 
by  plaintiff  to  the  witness  Reynolds,  before  the  bidding,  does 
not  present  the  case  of  an  innocent  ]iurchaser  who  is  entitled  to 
be  made  a  party  by  bill  or  petition,  but  it  is  a  part  of  the  evi- 
dence of  the  fraudulent  conduct  of  plaintiff  in  forestalling 
competition. 

Decree  affii-med.  Decree  affirmed. 


[*145]     *Lewis  Dixon  v.  Benjamin  Haley. 

Appeal  from  Brown. 

Wliere  tlie  relation  of  parties  is  that  of  vendor  and  vendee,  a  proceeding 
for  forcible  detainer  will  not  be  sustained. 

This  cause  was  heard  by  Walker,    Judge,  at  April  term, 
1854,  of  the  Brown  Circuit  Court. 

J.  S.  Bailey,  for  Appellant. 

J.  Gkimshaw  and  C.  L.  Higbee,  for  Appellee. 

Treat,  C.  J.  This  was  a  proceeding  for  a  forcible  detainer, 
commenced  by  Dixon  against  Haley.  The  complaint  was  as 
follows:  "  Lewis  Dixon  complains  against  Benjamin  Haley, 
and  on  his  oath  says,  that  he,  the  said  Lewis  Dixon,  is  the 
owner  of  the  following  premises,  situate  in  the  said  county,  to 
wit :  the  south-west  quarter  of  the  south-east  quarter  of  sec- 
tion fourteen,  in  township  one  nprth,  of  range  three  west; 
that  being  in  the  actual  possession  of  said  premises,  on  the 
22d  day  of  February,  1852,  he  sold  by  a  verbal  contract,  the 
same  to  Benjamin  Haley,  which  sale  was  upon  the  following 
conditions,  to  wit:  that  if  the  said  Haley  would,  within  one 
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year  from  the  date  last  mentioned,  to  wit :  the  22d  day  of 
February,  1852,  pay  to  the  said  Dixon  tlie  sum  of  sixty  dollars, 
then  tlie  said  Dixon  would  make  him  a  deed  to  the  said  prem- 
ises ;  that  the  said  Haley  took  possession  of  said  ]3remises  as 
such  conditional  purchaser,  and  as  such,  occupied  the  premises 
until  the  expiration  of  the  time  for  the  payment  of  said  pur- 
chase money,  which  time  exjMred  on  the  22d  day  of  February, 
1853  ;  that  since  the  determination  of  the  time  upon  which 
the  said  preinises  were  so  conditionally  sold,  he,  the  said  com- 
plainant, made  demand  in  writing  for  the  possession  thereof  ; 
which  said  demand  was  so  made  before  the  date  hereof  ;  that  he, 
the  said  Lewis  Dixon,  is  entitled  to  the  possessiun  of 'said 
premises,  and  that  the  said  Benjamin  Haley,  willfully  and 
without  force,  holds  over  and  withholds  the  possession  of  said 
premises."  The  case  was  decided  in  favor  of  Haley,  and 
Dixon  appealed  to  the  circuit  court.  That  court  sustained  a 
motion  to  dismiss  the  proceeding,  and  Dixon  prosecuted  an 
appeal  to  this  coui't. 

The  statute  declares  that,  "  If  any  person  shall  make  any 
entry  into  any  lands,  tenements  or  other  possessions,  except  in 
cases  where  entry  is  given  by  law,  or  shall  make  any  such 
entry  by  force,  or  if  any  person  shall  willfully  and 
without  force,  hold  *over  any  lands,  tenements  or  [*146] 
other  possessions,  after  the  determination  of  the  time 
for  which  such  lands,  tenements  or  possessions  were  let 
to  him,  or  to  the  persons  under  whom  he  claims,  after  demand 
made  in  writing  for  possession  thereof,  by  tlie  person  en- 
titled to  such  possession,  such  person  shall  be  adjudged  guilty 
of  a  forcible  entry  and  detainer,  or  a  forcible  detainer,  as 
the  case  may  be."  The  present  case  is  clearly  not  with- 
in this  provision.  The  comj  laint  fails  to  disclose  a  state 
of  facts  that  entitles  the  plaintitf  to  this  summary  remedy, 
to  recover  the  possession  of  the  premises.  The  original 
entry  was  lawful,  for  it  was  made  with  the  permission  of 
the  plaintiff.  The  premises  were  not  demised  to  the  de- 
fendant, and  therefore  there  was  no  holding  over  after 
the  expiration  of  the  term.  The  relation  of  landlord  and 
tenant  did  not  exist  between  the  parties.  The  true  rela- 
tion was  that  of  vendor  and  vendee.  The  defendant  ac- 
\]uired  and  retained  the  possession  in  the  character  of  pur- 
chaser. There  is  no  authority  for  holding  that  a  vendor  may 
regain  possession  in  this  sunnnary  proceeding,  on  the  failure 
of  the  vendee  to  perform  the  contract.  He  cannot  even  main- 
tain the  action  for  use  and  occupation.     McNair  v.  Schtoartz, 
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atite,  24.     His  remedy  is  by  an   action    of   ejectment.     Tlic 
court  was  right  in  dismissing  the  proceeding. 
The  judgment  will  be  affirmed. 


Judgment  affirmed. 


Henry  Boyd  et  al.  v.  David  C.  McAdams. 

Error  to  Greene. 

Replevin — Pleading. — In  an  action  of  replevin  against  two,  eacli  may 
interpose  the  plea  of  non  detinet  separately. 

In  such  an  action,  a  plea  of  property  in  one  of  the  defendants,  is  good 
upon  a  general  demurrer. 

This  cause  was  heard  before  Woodson,  Judge,  at  June  term, 
1854,  of  Greene  Circuit  Court. 

J.  M.  Palmer,  for  Plaintiffs  in  Error. 

J.  M.  PuRSLEY,  for  Defendant  in  Error. 

[*147]  *Tkeat,  C.  J.  This  was  an  action  of  rejjlevin, 
brought  by  McAdams  against  Boyd  and  Ellis.  The 
declaration  alleged,  in  substance,  that  tlie  defendants  were  pos- 
sessed of  a  buggy,  the  property  of  the  plaintiff,  to  be  deliv- 
ered to  him  on  demand  ;  yet  the  defendants,  though  requested 
to  deliver  the  same,  refused  so  to  do,  and  therefore  wrong- 
fully detained  it  from  the  plaintiff.  The  defendants  pleaded 
separately  ;  each  pleaded  that  he  did  not  detain  the  buggy 
from  the  plaintiff,  and  Ellis  pleaded,  in  addition,  that  tlie 
buggy  was  his  property,  and  not  that  of  the  plaintiff.  The 
cotirt  sustained  a  general  demurrer  to  each  of  the  pleas,  and 
rendered  judgment  for  the  pl{\intiff. 

The  cause  was  submitted  without  argument,  and  we  are  con- 
sequently not  aware  of  the  grounds  on  which  the  demurrers 
were  sustained.  The  plea  of  Twn  detinet  was  certainly  appli- 
cable to  the  case  made  by  the  declaration;  and  we  know  of  no 
rule  that  prevents  the  defendants  from  interposing  this  de- 
fense separately.  If  they  did  not  withhold  the  buggy  from 
the  possession  of  the  plaintiff,  they  clearly  ought  not  to  be 
charged  with  the  costs  of  the  action,  nor  with  damages  for  the 
detention  of  the  property.  If  one  of  them  did  not  partici- 
pate in  the  detention,  and  was  therefore  improperly  made  a 
party  to  the  suit,  he  should  not  be  included  in  any  judgment 
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to  be  rendered  against  the  other.  And  if  the  allegations  of 
the  special  plea  are  true,  the  plaintiff  has  no  right  to  maintain 
the  action,  and  should  be  compellod  to  restore  the  property. 
The  pleas  are  all  good  on  general  demurrers. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judijment  reversed. 


Maktha  Smith  v.  William  Cueuy  et  al. 

Error  to  Brown. 

School  law  op  1849.— Under  the  school  law  of  1849,  school  directors  are 
not  bound  to  certify  the  schedule  of  a  teacher,  who  did  not  present  them  the 
proper  certificate  of  qualification  before  tiie  commencement  of  the  school. 

Action  by  teaciiek  against  diuectous— Pleading.— In  an  action  by  a 
teacher  against  the  school  directors  under  this  law,  the  declaration  must 
contain  an  averment,  that  such  a  certificate  was  presented  prior  to  the  com- 
mencement of  the  school,  or  the  action  will  fail. 

Same — What  omission  not  cured  by  verdict.— The  omission  to 
make  such  an  averment,  will  not  be  cured  by  the  verdict. 

Same— Arrest  o  ■  judgment.— Where  a  declaration  fails  to  show  any 
cause  of  action  whatever,  the  judj^m'^nt,  if  for  plaintiff,  may  be  arrested. 

Same — Costs. — If  judgment  is  arrested,  it  is  erroneous  to  enter  a  judg- 
ment for  costs. 

*This  cause  was  heard  before  Walker,  Judge,  at  [*148] 
the  October  term,  1*853,  of  the  Brown  Circuit  Court. 

J.  S.  Bailey  and  J.  Gkimshaw,  for  Plaintiff  in  Error. 

M.  Hat,  for  Defendant  in  Error. 

Treat,  C.  J.  This  was  an  action  on  the  case  brought  by 
Smith  against  Curry  and  Cox.  The  declaration  alleged,  in 
substance,  that  the  ])laintiff,  on  the  8th  of  September,  1852, 
was  possessed  of  a  certiticate  made  by  the  school  commissioner 
of  Brown  county,  showing  that  she  was  duly  qualified  to 
teach  a  common  school  ;  that  she  taught  a  common  school  in 
the  county  from  the  9th  to  the  27th  of  September,  1852,  and 
kept  a  schedule  of  the  scholars  attending  the  school,  and  cer- 
tified the  same  in  due  form  of  law ;  that  she  was  thereby  en- 
titled to  receive  the  sum  of  $5  as  her  distributive  share  of  the 
school  fund  of  the  townshi])  ;  that,  on  the  28th  of  September, 
1852,  she  presented  the  schedule  to  the  defendants,  then  be- 
ing directors  of  the  school  district,  and  requested  them  to  ex- 
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amine  tlie  same  and  make  the  requisite  certificate  to  the  treas- 
urer of  tlie  township;  but  the  defendants  refused  to  examine 
the  schedule  and  make  the  certificate.  The  cause  was  tried 
bj  a  jury,  who  returned  a  verdict  for  the  plaintiff.  The  court 
sustained  a  motion  in  arrest  of  judgment,  and  rendered  a  judg- 
ment in  favor  of  the  defendants  for  costs. 

First.  Section  76  of  the  "  act  to  establish  and  maintain 
common  schools,"  passed  on  the  12th  of  February,  1819,  pro- 
vides tliat  "no  teacher  shall  be  entitled  to  any  portion  of  the 
common  school  or  township  fund,  who  shall  not,  before  his 
employment,  exhibit  to  the  school  directors  of  the  district  in 
which  he  proposes  to  teach  a  school,  a  certificate  of  qualifica- 
tion obtained  under  the  provisions  of  section  thirteen  or  sec- 
tion forty-six  hereof."  In  the  case  of  Casey  v.  Baldrige^  15 
111.  65,  which  arose  under  that  act,  this  court  decided  that 
school  directors  were  not  bound  to  examine  and  certify  the 
schedule  of  a  teacher,  who  did  not  obtain  the  requisite  certifi- 
cate of  qualification  and  present  the  same  to  the  directors 
before  the  commencement  of  the  school.  That  was  an  action 
brought  by  a  teaclier  against  the  school  directors ;  and  the 
declaration  was  held  to  be  fatally  defective,  because  it  con- 
tained no  averment  that  the  certificate  was  exhibited  to 
the  dii'ectors  ])rior  to  the  connnencement  of  the  school.  It 
was  said:  "This  requirement  of  the  statute  is  a  condition  prec- 
edent, and  its  performance  ought  to  be  distinctly  alleged  in 
the  declaration."  The  declaration  in  this  case  is  equally  ob- 
noxious to  t^e  same  objection.  It  is  not  averred 
[*149]  *therein,  nor  is  it  necessai-ily  or  fairly  inferable  from 
any  of  its  allegations,  that  the  certificate  of  qualifica- 
tion was  presented  to  the  defendants  before  the  school  com- 
menced. If  it  was  not  so  presented,  the  plaintiff  is  expressly 
]iroliibited  from  receiving  any  portion  of  the  school  fund  of 
the  township,  and  the  defendants  were  not  guilty  of  any 
breach  of  duty  in  refusing  to  examine  and  certify  her  schedule. 
!Nor  was  this  defect  in  the  declaration  cured  by  the  veidict. 
After  verdict,  it  may  be  intended  that  every  essential  fact 
alleged  in  the  declaration,  or  fairly  to  be  implied  from  what 
is  alleged,  was  established  on  the  trial ;  but  Avhere  the  decla- 
ration fails  to  show  that  the  i^laintiff  has  a  cause  of  action,  there 
is  no  room  for  intendment  or  presumption.  2  Tidd's  Prac. 
919  ;  1  Chitty's  Plead.  713  ;  Bartletty.  Crazier,  17  Johnson, 
439  ;  Carlisle  v.  Westo7i,  1  Metcalf,  26.  This  is  not  a  case 
in  which  a  cause  of  action  is  defectively  or  inaccurately  stated; 
but  it  is  one  where  the  declaration  fails  to  show  that  the 
plaintiff  has  any  cause  of  action  whatever.  The  judgment  was 
properly  arrested. 
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Second.  The  jndgmeiit  for  costs  was  erroneons.  Our  statute 
concerning  costs,  does  not  embrace  the  case  of  an  arrest  of 
judgment.  In  such  case,  by  the  rules  of  the  common  law, 
costs  are  not  recoverable  by  either  ]  arty,  but  each  must  ]  ay 
his  own  costs.  Costs  are  not  allowed  to  the  plaintifi:',  becau^o 
he  has  no  cauee  of  action,  and  -is  not  entitled  to  any  judgmcni; 
and  tliey  are  not  allowed  to  the  defendant,  because  he  shou'd 
have  availed  himself  of  the  defect  in  the  declaration  by  de- 
murrer, and  thus  have  iireventod  tlie  delay  and  expense  of  a 
trial.  Gould's  Plead.  Chap.  X,  Sec.  48;  Cameron  v.  Beynolds, 
Cow|ier,  403;  Pau<jhh>irn  v.  Jia?nsai/,  11  Jolinsouf  141. 

The  judgment  sustaining  the  motion  in  arrest,  must  be 
affirmed^  and  the  judgment  for  costs  must  be  reversed. 

Judgment  reversed. 


George  W.  Chatterton  v.  Columbus  Saul. 

Error  to  Madison. 

If  a  party  speki?  to  maintnin  an  action  of  replevin,  for  a  steam  paw-mill 
building,  with  all  the  machinery,  etc.,  belonging  to  the  same,  he  should  at 
least  aver  in  his  affidavit  that  the  property  in  question  is  personal  estate. 

*This  cause  was  heard  before  Underwood,  Judge,  in  [*150] 
tlie  Madison  Circuit  Court,  at  October  term,  1854. 

H.  W.  Billings  and  B.  S.  Edwards,  for  Plaintiff  in  Error. 

L.  Teltvidull  and  S.  T.  Sawyer,  for  Defendant  in  Error. 

Treat,  C  J.  This  was  an  action  of  replevin,  brouglit  by 
Cliatterton  against  Saul.  It  was  founded  upon  the  following 
affidavit:  "George  W.  Chatterton,  being  iirst  duly  sworn, 
makes  oath  and  states,  that  he  is  lawfully  entitled  to  the  pos- 
session of  a  certain  steam  saw-mill  building,  together  wdth  all 
the  aj^paratus,  machinery  and  tackling  belonging  to  the  same, 
consisting  of  one  steam  engine  and  tlie  appurtenances  belonging 
and  attached  to  the  same,  saw  and  log  way,  and  all  other  aj- 
paratus  being  in,  belonging  to,  and  attached  to  said  saw-mill 
building,  all  of  the  value  of  twenty-five  hundred  dollars;  said 
steam  saw-mill  being  situated  on  tliat  pa,rt  of  the  south-east 
fractional  quarter  of  section  ten,  township  five  north,  of  range 
ten  west,  in  the  County  of  Madison  and  State  of  Illinois,  de- 
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scribed  as  follows,  to  wit :  being  four  Imridred  feet  front  on 
the  Mississippi  river,  and  commencing  at  a  point  one  hundred 
and  twenty  feet  from  Blnff  street  in  the  city  of  Alton,  Illinois, 
and  running  thence  on  the  Mississippi  rivei'iti  a  north-westerly 
direction  four  hundred  feet,  running  back  from  said  river  to 
the  base  of  the  bluff,  and  thence  along  said  bluff  four  hundred 
feet,  thence  along  the  line  of  land  owned  by  A.  Breath,  to  the 
place  of  beginning.  This  affiant  further  states  that  the  property 
above  described,  to  wit,  the  said  steam  saw-mill  and  the  apparatus, 
machinery  and  tackling  belonging  to  the  same,  has  not  been 
taken,  northas  any  part  thereof,  for  any  tax,  assessment  or  fine 
levied  by  virtue  of  any  law  of  this  State,  nor  seized  under  any 
execution  or  attachment  against  the  goods  and  chattels  of  this 
affiant  liable  to  execution  or  attachment;  he  further  states  that 
the  said  property  is  now  in  the  possession  of  one  Columbus 
Saul,  who  unlawfully  withholds  the  possession  of  the  same 
from  this  affiant;  he  therefore  prays  that  a  writ  of  replevin 
may  issue  from  the  clerk's  office  of  the  Madison  circuit  court, 
directed  to  the  sheriff  of  Madison  county,  commanding  him 
to  cause  the  said  property  to  be  replevied  and  put  in  posses- 
sion of  this  affiant."  The  court  dismissed  the  proceeding, 
on  the  ground  that  replevin  did  not  lie  in  such  a  case. 

Our  statute  gives  the  remedy  by  replevin,  where  "  goods  or 
chattels  "  are  wrongfully  taken  or  detained  from  the  owner,  or 
the  person  entitled  to  their  possession.  J^rima  facie,  a  build- 
ing is  real  estate,  and  belongs  to  the  owner  of  the  land 
[*151]  on  which  it  *stands.  And  such  is  the  presumption, 
even  where  a  building  is  erected  by  one  man  upon 
the  land  of  another.  The  legal  effect  of  putting  it  upon  anoth- 
er's land,  is  to  make  it  a  part  of  the  realty.  But  a  building 
may  be  personal  estate,  and  the  property  of  another  than  the 
owner  of  the  freehold.  As  where  it  is  erected  by  the  builder, 
with  his  own  means  and  for  his  exclusive  use,  in  pursuance  of 
an  understanding  between  him  and  the  owner  of  the  inheritance. 
And  so  where  it  is  erected  by  a  tenant  on  demised  premises, 
for  purposes  of  trade  or  manufacture.  In  such  cases,  the 
building  is  regarded  as  personal  property,  and  may  be  removed 
by  the  owner  thereof,  or  sold  on  execution  against  him;  and  at 
his  death  it  passes  to  his  personal  representative.  These  prin- 
ciples of  law  are  so  well  established  as  to  render  unnecessary 
any  citation  of  authorities.  There  is  a  fatal  objection  to  the 
affidavit  made  in  this  case.  It  does  not  show  that  the  property 
in  question  is  personal  estate.  It  simply  alleges  that  the  plaint- 
iff is  the  owner  of  the  mill  and  appendages,  without  showing 
the  circumstances  under  which  the  same  were  placed  upon  the 
land.     If  put  there  by  him  with  permission  of  the  owner,  or 
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in  the  character  of  a  tenant,  the  affidavit  should  so  have  stated. 
As  it  does  not  disclose  a  state  of  facts  that  takes  the  case  out 
of  the  general  rule,  the  presumption  clearly  is  that  the  plaint- 
iff is  the  owner  of  the  land.  If  so,  the  mill  is  a  part  of  the 
realty,  and  in  no  sense  personal  property.  The  possession  of 
leal  estate  is  not  to  be  recovered  by  re])levin,  but  the  appro- 
])riate  remedy  is  by  ejectment.  The  affidavit  fails  entirely  to 
show  a  state  of  case  that  authorizes  the  plaintiff  to  maintain 
replevin,  and  the  court  did  right  in  dismissing  the  proceeding. 
Whether  the  action  of  rejilevin  would  lie,  even  if  the  mill  was 
personal  property,  is  a  question  that  need  not  now  be  discussed, 
and  respecting  which  we  must  be  understood  as  intimating  no 
opinion.     The  judgment  is  affirmed. 

Judgment  affirmed. 


John  H.  Dunn  v.  John  D.  Moore  et  al. 

Appeal  from  Scott. 

CoxTRACT — CoxsTRUCTiON  OF. — The  intention  of  the  parties  to  a  con- 
tract is  to  be  ascertained  rather  from  the  order  of  time  in  which  the  acts 
are  to  be  done,  than  from  the  structure  of  the  instrument,  or  the  arrange- 
ment of  the  covenants." 

When  action  wilt,  not  lie  for  money  before  performance.— 
Where  a  day  which  follows  the  performance  of  the  consideration  is  named 
for  the  payment  of  money,  an  action  will  not  lie  for  the  money  before  per- 
formance.'' 

*This  cause  was  originally  brought  before  a  justice     [*152] 
of  the  peace,  and  was  taken  by  appeal  to  the  Circuit 
Court.     It  was  then  heard  before  Woodson,  Judge,  at  April 
term,  1854,  of  the  Scott  Circuit  Court. 

M.  McCoNNEL,  for  Appellant. 

N.  M.  Kkapp,  for  Appellees. 

*  Contracts  s^hould  be  so  construed  as  to  give  effect  to  the  intention  of  the 
partes.  Tracy  r.  Chicago,  24  111.  500;  Peckham  v.  Haddock,  36  111.  39; 
Thomas  r.  Wiggers,  41  111.  470;  Smith  tJ.  Riddell,  87  111.  165;  H.  F.  Ins. 
Co.  r.  Olcott,  97  111.  489. 

>>  Eldridge  t\  Rowe,  2  Gilm.  91 ;  Baird  v.  Evans,  20  111.  30;  Angle  r. 
Hanna,  22  111.  429;  Holmes  v.  Stummel,  24  111.  370;  Butts  «;.  Huntley,  1 
Scam.  410;  Forbes  v.  Pausinsky,  14  Bradw.  17;  Litsey  r.  Whitmore,  111 
111.  267;  Taylor  v.  Beck,  13  111.  376. 

Conditions — Whether  precedent  or  not.  Hough  v.  Rawson,  17  111.  688, 
note. 
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Tkeat,  C.  J.  Dunn  sued  Moore,  Kemp  and  Buncli,  uj.on 
the  following  instrument : 

"  $60.  We,  or  either  of  us,  the  undersigned,  do  promise  to  pay  or  cause 
to  be  paid  unto  the  bearer,  John  H.  Dunn,  teacher,  the  sum  of  sixty  dolliirs, 
at  expiration  of  a  three  months'  school,  commencing  26th  day  of  July,  A.  D. 
1852. 

JOHN  D.  MOORE, 
WILLIAM  M.   KEMP, 
Dated  this  21st  July,  1852.  JAMES  W.  BUNCH." 

A  payment  of  $20  was  indorsed  on  the  instrument.  On  the 
trial,  the  plaintiff  introduced  the  instrument  and  proved-  that 
the  school  was  commenced  on  the  26th  of  Julv,  1852.  It  ^vas 
proved  on  the  part  of  the  defense,  that  the  school  was  kept 
for  one  month  only.  On  this  evidence,  the  court  rendered  a 
judgment  in  faAor  of  the  defendants. 

By  a  fair  construction  of  the  instrument,  the  teaching  of  the 
school  was  the  consideration  for  the  ]}romise  of  the  defend- 
ants. The  promise  w^as  made  to  the  plaintiff  in  the  character 
of  teacher,  and  the  money  was  to-be  i^aid  at  the  expiration  of 
the  school.  The  plaintiff'  was  to  teach  the  school  for  three 
months,  and  receive  sixty  dollars  as  a  compensation  for  his 
services.  The  instrument  amounts  to  an  undertaking  by  the 
defendants,  to  pay  the  plaintiff"  that  sum  when  the  school 
should  be  completed.  That,  we  doubt  not,  was  the  real  un- 
derstanding of  the  parties.  And  the  instrument  may  be  so 
interjireted,  without  doing  any  violence  to  the  established 
rules  of  construction.  The  intention  of  the  parties  to  a  coin 
tract  is  to  be  ascertained,  rather  from  the  order  of  time  in 
u^hich  the  acts  are  to  be  done,  than  from  the  structure  of  the 
instrument  or  the  arrangement  of  the  covenant.  2  Smith's 
Leading  Cases,  12  ;  Goodwin  v.  Lynn^  4,  Washington  0.  C. 
714 ;  Barruso  v.  ITadan,  2  Johnson,  145  ;  Morton  v.  Lamh, 
1  Durnford  and  East,  125.  The  teaching  of  the  school  was  a 
condition  precedent  to  the  payment  of  the  money.  It  was 
incumbent  on  the  plaintiff'  to  pierform  the  condition  before  he 
could  enforce  payment  of  the  money.  When  a  day  is  iixed 
for  the  payment  of  money,  and  Xha  day  is  to  happen  after  the 
performance  of  that  which  is  the  consideration  of 
[*153]  *it,  no  action  for  the  money  can  be  maintained  before 
performance.  Bease  v.  Atwater,  4  Conn.  3;  John- 
sj:»i  v.  Reed,  9  Mass.  78 ;  Brockenhrough  v.  Ward's  Adminis- 
trator, 4  Eandolph,  352,  The  evidence  showed  that  the  plaint- 
iff' kept  the  school  for  one  month  only.  He,  therefore,  could 
not  claim  the  whole  of  the  stipulated  <!ompensation.  He  was, 
at  most,  only  entitled  to  one-third  of  the  amount.     As  he  re- 
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ceived  that  sum  before  the  bringing  of   the  suit,   he    had  no 
cause  of  action  against  the  defendant. 
The  judgment  must  be  atiirmed. 

Judgment  affirmed. 


Iram  Nye  v.  Sidney  C.  Raymond. 

Appeal  from  Brown. 

Action  on  bond — Defenses. — In  an  action  griven  on  a  bond  in  con- 
sideration of  a  patent,  in  which  the  party  does  not  admit  the  existence  of 
the  patent  or  ot  the  rigfht  to  sell  it,  it  may  be  shown  that  there  was  no  such 
patent,  or  that  it  was  invalid,  or  that  the  plaintiff  had  no  ri^ht  to  sell  it. 

Same. — Partiai,  failure  of  consideration. — In  a  suit  upon  a  bond 
given  for  a  patent  and  other  j^roperty,  which  does  not  show  at  what  sum  the 
parties  estimated  the  patent,  the  contract  is  not  indivisible,  and  partial  fail- 
ure of  consideration  may  be  impleaded. 

This  action  was  commenced  in  the  Brown  Circuit  Court  np- 
on  a  bond  given  by  Raymond  to  Nye  for  $l,3t)0.  The  con- 
d  tion  of  the  bond  recites  that  Raymond  purchased  of  Nye 
"his  patent  portable  saw-mill,  together  with  the  right  of 
Brown  county  for  the  same,  together  with  the  four  hoives,  ox 
wagon,  gears  and  all  the  lixtures  and  implements  belonging  to 
Nye  about  the  mill,"  as  the  same  was  there  used,  etc.  The 
third  plea  avers  that  the  consideration  of  tlie  bond  and  condi- 
tion in  plaintiff's  declaration  mentioned,  had  partially  failed, 
because  the  plaintitf  was  not  the  owner  and  had  no  title  to  the 
said  patent  right  for  the  said  county  of  Brown,  and  had  no 
authority  to  sell  tlie  same,  and  that  the  right  for  the  county  of 
Brown  was  worth  $1,000.  The  fourth  ]3lea  denies  that  any 
patent  ever  issued  for  the  said  portable  saw-mill,  and  that 
jSTye  had  authority  to  sell,  etc.  A  demurrer  was  interposed 
to  these  pleas.  At  November  term,  1854,  of  the  Brown  Cir- 
cuit Court,  Walker,  Judge,  presiding,  the  demurrer  was  over- 
ruled, and  the  plaintiff  electing  to  stand  by  his  demurrer,  judg- 
ment Avas  entered  for  the  defendant  in  the  court  below, 
awarding  liim  his  costs.  The  plaintiff  below  brings 
*the  cause  to  this  court,  and  assigns  as  error,  the  [*154] 
overruling  of  the  demurrer  to  the  third  and  fourth 
pleas. 

J.  S.  Bailey,  for  Appellant, 

J.  B.  Moore,  for  Appellee. 
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Caton,  J.  The  declaration  in  this  case,  is  upon  a  bond  for 
the  payment  of  thirteen  hundred  and  iifty  dollars,  whicli  bond 
recites  that  it  is  for  the  ]')nrchase,by  the  defendant  of  the  plaint- 
iff, of  "his  patent  portable  saw-null,  together  with  the  right 
of  Brown  county  for  the  same,  together  with  the  four  horses, 
ox  wagon,"  etc.  To  this  the  defendant  tiled  two  special  pleas 
averring  a  failure  of  consideration  to  the  extent  of  one  thou- 
sand dollars,  in  this,  that  the  plaintiff  had  no  right  to  sell  such 
patent;  and,  in  fact,  that  there  w^as  no  patent  upon  the  saw- 
mill, and  that  such  patent  would  have  been  worth  one  thou- 
sand dollars  for  Brown  county.  To  these  pleas  a  demurrer 
was  tiled,  which  was  overruled  and  a  judgment  rendered  for 
the  defendant.     This  is  the  decision  assigned  for  error. 

In  this  bond,  there  is  no  agreement  or  admission  by  the  de- 
fendant, of  the  existence  of  the  ]  atent,  or  of  the  right  of  tlie 
])laintiff  to  sell  such  patent,  which  would  estop  him  to  deny 
those  facts ;  and,  in  the  absence  of  such  matter  of  estoppel, 
the  law  seems  to  be  settled,  that  in  an  action  for  rent  for  the 
use  or  the  purchase  money  for  a  patent  or  pretended  patent 
sold,  the  defendant  may  show  in  defense,  either  that  there 
was  no  such  j  atent,  or  that  tlie  patent  was  invalid,  or  that  the 
plaintiff  had  no  right  to  sell  it.  Curtis  on  Patents,  Sees.  199 
and  200.  This  principle,  is  fully  supported  by  the  case  of 
Ilaijne  v.  Ilaltly^  3  Term,  438.  There,  the  plaintiff  pretend- 
ing to  be  the  owner  of  a  certain  patent,  assigned  it  to  the  de- 
fendant, for  wliich  the  defendant  entered  into  certain  cove- 
nants with  the  plaintiff,  which  he  violated.  In  an  action  for 
the  violation  of  these  covenants,  the  defendant  was  allowed  to 
show  that  the  patent  was  void,  and  thus  defeated  the  action. 
And  this  nnist  be  so  upon  ]^rinci])le.  If  the  purchase  of  a 
valid  patent  is  a  good  consideration  of  a  note,  the  failure  of 
the  patent  necessarily  constitutes  a  failure  of  the  considera- 
tion of  the  note.  It  was  said  in  this  case  that  the  saw-mill 
would  cut  as  much  timber  and  was  as  valuable  to  the  defend- 
ant as  if  it  had  been  patented,  or  if  patented  and  the  plaintiff 
had  no  right  to  sell  the  p^atent,  still  the  defendant  had  never 
been  disturbed  in  the  use  of  the  mill,  and  had  thus  enjoyed 
the  full  benefit  of  all  he  purchased.  Tliis  is  simply  assuming 
that  the  mill  and  other  tangible  proj^erty  Avere  alone 
[*155]  purchased,  and  that  nothing  was  agreed  to  be  given  *f  or 
the  patent,  while  the  recitals  of  the  bond  show  that 
the  patent  as  well  as  the  mill  constituted  a  part  of  the  consid- 
eration of  the  purcliase ;  we  must  hence  assume  that  the  price 
agreed  to  be  given  was  more  than  would  liave  been  given  for 
the  visible  property  alone,  had  it  not  been  supposed  to  have 
been  patented,  and  that  at  least  to  tlie  value  of  the  monopoly 
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which  the  supposed  patent  would  have  been  worth  had  it 
actually  existed.  This  in  the  plea  is  asserted  to  be  one  thou- 
sand dollars,  which  is  admitted  by  the  demurrer.  It  is  ob- 
jected to  the  pleas  that  they  do  not  show  how  much  the  par- 
ties estimated  the  value  of  the  patent,  when  they  made  the 
contract,  but  as  the  whole  was  estimated  together,  the  con- 
tract is  indivisible,  and  we  hence  conclude  that  the  plaintiff  is 
entitled  to  recover  the  whole  consideration.  If  a  note  be 
given  for  two  horses  and  the  title  to  one  fails,  to  the  ex- 
tent of  the  relative  value  of  that  horse  the  defendant  could 
plead  a  failure  of  the  consideration  of  the  note.  This  is  of 
daily  occurrence,  and  the  case  before  us  is  like  the  one  sup- 
posed. But  it  would  seem  that  the  defendant  might  go  even 
beyond  this,  and  defeat  anv  recovery  upon  the  bond  even  to 
the  extent  of  the  actual  value  of  the  property  which  he  re- 
covered and  enjoyed  by  tlie  purchase,  and  that  the  plaintift" 
should  be  driven  to  another  form  of  action  to  recover  the 
value  of  that  property,  and  be  denied  all  remedy  upon  the 
bond  wliich  he  had  taken  for  the  sale  of  tlie  patent  which 
lie  had  not  and  could  not  sell  as  well  as  the  other  property. 
Chouter  v.  Zeese,  4  Meeson  and  Wels.  295  ;  same  v.  same,  5, 
ibid.  698.  But  waiving  this  point,  which  it  is  not  now  neces- 
sary to  decide,  we  are  of  opinion  that  these  pleas  are  good, 
and  that  the  demurrer  was  properly  overruled. 
The  judgment  umst  be  affii-med. 

Judgement  affirmed. 


Peter  L.  Frame,  Administrator  of  the  estate  of  Will- 
jam  Frame,  deceased,  v.  Rebecca  Frame  et  al. 

Appeal  from  Morgan. 

PnoBATE  PROCEEUTNGS — Entky  OP  RECORD  mwc  pro  func. — When  the 
adminivtnitor  proceedecl  regularly  in  {hi  performance  of  his  duties,  and  the 
Judcre  of  Probate  certified,  on  the  SOth  of  May,  1837,  that  he  had  settled 
the  estate  of  his  decedent,  but  had  omitted  to  enter  the  proceedings  of 
record;  the  county  court  is  authorized,  ujDon  proper  proof,  to  enter  and 
?pread_of  record,  imnc  pro  fuiic,  the  preliminary  and  final  settlement  of  such 
administrator  made  with  such  Probate  Judge. 

*This  cause  was  commenced  in  4;he  county  court  of     [*156] 
Morgan  county,  by  proceedings  in  behalf  of  appellees, 
to  com  1  el  tlie  a]ipellant,  Peter  L.  Frame,  to  make  settlement 
of    the   estate  of  William  Frame,  deceased,  of  which  he  was 
the  administrator.     From  the  decision  of  the  county  court,  the 
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appellees  took  tlie  case  by  appeal  to  the  circuit  court  of  Mor- 
gan couuty,  wliei'e  the  case  was  heard  at  the  October  term, 
1854,  and  the  oider  and  judgment  of  the  county  court  reversed 
with  costs.  From  the  judgment  of  the  circuit  court,  the  cause 
has  been  brought  by  the  said  Peter  L.  Frame,  the  adminis- 
trator, to  this  court. 

The  record  shows  that  said  appellant  was,  some  time  pre- 
vious to  the  28d  day  of  September,  183.^,  a]:)pointed  by  the 
judge  of  probate  of  Morgan  county,  administrator  of  William* 
Frame,  deceased. 

A  warrant  was  issued  by  said  court  to  appraisers,  on  the  23d 
September,  1835,  upon  which  it  appears,  that  the  appraisers 
took  the  oath  recpiired  by  law,  on  the  12th  of  October,  1835. 

An  inventory  and  appraisement  bill  of  the  personal  prop- 
erty of  taid  estate,  made  out  in  conformity  to  law,  was  re- 
turned to  said  court,  and  indorsed,  "filed  October  13th,  1835." 

An  inventory  of  the  accounts  of  William  Frame,  deceased, 
was  also  returned  to  said  court,  and  is  marked,  "  tiled  Novem- 
ber 15th,  1835." 

A  sale  bill  of  the  personal  property  of  said  estate,  made  out 
in  conformity  to  law,  was  also  returned  to  said  court,  and  is 
indorsed,  "tiled  December  7th,  1835." 

A  subsequent  sale  bill  was  also  returned  to  said  court,  which 
is  indorsed,  "filed  January  24th,  1837." 

With  the  foregoing  papers  were  found  upon  the  files  in  the 
county  court  of  Morgan  county,  but  not  marked  tiled,  sundry 
demands  against  the  estate  of  William  Frame,  and  sundry 
vouchers  for  payments  made  by  the  administrator,  and  also  a 
paper  indorsed  "Peter  L.  Frame,  settlements  of  estate  of 
William  Frame,"  purporting  to  be  a  statement  of  accounts  and 
settlements  of  said  estate,  rendered  and  made  by  said  admin- 
istrator, before  said  court  of  ]3robate,  on  the  24th  January, 
1837,  and  on  the  30th  May,  1837;  said  statements  of  accounts 
being  made  out  in  due  form,  and  showing  the  true  condition 
of  said  estate,  and  the  balances,  with  costs  of  court,  upon  the 
dates  aforesaid;  and  containing  references  to  the  demands  and 
vouchers  aforesaid,  as  is  usually  made  in  stating  such  accounts, 
and  also  the  names  of  the  parties  in  favor  of  whom  said  de- 
mands were  allowed. 

Among  the  demands  and  accounts  so  allowed,  and  the  vouch- 
ers so  referred  to,  was  one  dated  September  23d,  1835,  for 
"  advertising  notice  of  the  estate,"  (the  word  settle- 
P157]  ment  being  *omitted,)  "  of  William  Frame,  deceased, 
four  times  in  the  Illinois  State  Gazette."  Also  another, 
dated  December  5,  1836,  for  "advertising  notice  of  final  set- 
tlement of  the  estate  of  William  Frame,  deceased,  four  weeks." 
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There  being  no  entry  of  said  settlements  found  npon  the 
record  books  in  the  county  court,  a  citation  was  issued  by  said 
court,  upon  the  application  of  appellees,  or  rather  in  tlieir 
behalf,  some  time  previous  to  tlie  2nd  Monday  of  ITovember, 
1853,  requiring  said  Peter  L.  Frame  to  appear  on  said  day,  and 
make  settlement  of  said  estate,  or  show  cause,  etc. 

Said  administrator  subsequent.l}^  ap]  eared  to  said  citation, 
and  entered  and  submitted  a  motion  to  said  county  court,  to 
amend  the  records  of  said  court,  by  entering  thereon  "  711010 
fro  tunc,^^  the  settlements  of  said  estate,  made  by  said  admin- 
istrator, on  the  24th  January,  1837,  and  the  30th  May,  1837, 
as  the  same  appeared  upon  the  aforesaid  minutes  of  settle- 
ments, and  in  an  exemplitication  thereof,  attached  to  the  afK- 
davits  hereafter  mentioned. 

Said  motion  was  predicated  upon  the  following  proofs,  which 
were  tiled  with  the  same  : 

First.  An  exemplitication  of  said  settlements,  being  a  true 
copy  of  the  aforesaid  minutes  of  settlements,  and  having  at 
the  conclusion,  the  following  certificate  : 

"  SjATE  OF  Illinois,  )  Coxjkt  of  Probate. 
Morgan  tonufij.         ) 

I,  Aaron  Willi-on.  Judge  of  Probate  in  and  for  said  county,  do  certify 

that  the  foregoing  is  a  true  copy  of  the  settlements  of  the  estate  of  William 

Frame,  deceased. 

Given  under  my  hand  and  private  seal,  there  being  no 

[seal.]  •     seal  provided  for  this  court,  this  30th  day  of  May, 

1837. 

AARON"  WILLSON, 

Judge  of  Probate.'''' 

Second.  Tlie  affidavit  of  said  Peter  L.  Frame,  proving  that 
he  jniblished  the  notices  of  settlements  in  conformity  to  law, 
and  made  the  settlements,  as  set  forth  in  said  original  minutes, 
and  said  exemplification,  before  said  probate  court,  on  the  days 
therein  mentioned,  and  that  said  settlements  are  truly  set  forth 
in  said  minutes  and  exemplification. 

Third.  The  atfidavit  of  Charles  E.  Willson,  who  proves 
that  he  was  iiresent  at  said  settlements ;  and,  as  was  his  prac- 
tice, on  account  of  the  advanced  age  of  his  father,  acted  as  the 
scribe  or  clerk  of  the  said  Aaron  Willson,  the  judge  of  pro- 
bate, and  in  his  presence,  and  under  his  directions,  entered  and 
made  the  aforesaid  minutes  of  settlements,  and  also  in  his 
piresence,  and  under  his  directions,  issued  said  exem- 
plification, and  delivered  *it  to  the  said  Peter  L.  [*158] 
Frame  ;  and  that  the  same  were,  in  all  respects,  true 
transcripts  of  said  settlements,  and  of  the  facts  that  transpired 
thereon. 
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Said  Charles  R.  Willson  furtlier  testifies  that,  owing  to  the 
amount  of  business  at  that  time  transacted  in  the  said  piobate 
court,  the  entries  were  not  made  upon  the  record  book  at  the 
time  the  settlements  were  made,  but  were  subsequently  made 
by  him,  under  the  direction  of  the  said  judge  of  probate  ;  and 
that  he  was  directed  by  the  said  judge  of  probate  at  the  con- 
clusion of  the  aforesaid  settlements  made  by  Peter  L.  Frame, 
to  record  the  same,  but  by  accident,  affiant  overlooked  the 
papers  in  making  up  the  records  on  the  book. 

The  county  court  allowed  said  motion,  and  ordered  the  set- 
tlements set  forth  in  said  original  minutes  and  said  exemplifi- 
cation to  be  entered  upon  its  i-ecords  as  they  appear  therein, 
mine  jpro  tunc,  as  of  the  days  therein  stated. 

From  this  decision  of  the  county  court,  Rebecca  Frame  and 
others,  appealed  to  the  circuit  court  of  Morgan  county,  where 
cause  was  heard  u]')on  .the  same  facts,  at  the  October  term, 
1854,  by  Woodson,  Judge,  and  that  court  reversed  the  order 
and  judgment  aforesaid  of  the  county  court,  with  costs  against 
the  appellant,  from  which  judgment  the  cause  is  brought  by 
the  administrator,  upon  an  agreed  case,  to  this  court. 

The  appellant  seeks  to  reverse  the  judgment  of  the  circuit 
court,  upon  the  following  grounds : 

First.  The  proofs  in  the  cause  were  sufficient  and  compe- 
tent evidence  of  the  action  of  the  court  of  probate,  on  the  2-ith 
January  and  30tli  May,  1837,  to  warrant  the  entry  of  the  set- 
tlement upon  the  records  of  the  county  court,  as  ordered  by 
that  court. 

Second.  Tlie  county  court,  under  the  circumstances  of  this 
case,  was  the  proper  judge  of  the  pu'opriety  of  entering  the 
settlements  upon  its  records,  and  the  circuit  court  ought  not  to 
have  interfered  with  the  exercise  of  its  discretionary  powers. 

Beown  and  McCluee,  for  Appellant. 

J.  L.  MoEEisoN,  for  Appellees. 

ScATES,  J.  The  only  question  is  as  to  the  sufficiency  of  the 
evidence  to  authorize  the  county  court  to  enter  and  spread  of 
record,  nunc  pro  tunc,  the  preliminary  and  final  settlements  of 
plaintiff,  as  administrator  of  Wm.  Frame,  deceased,  made  with 
the  judge  of  probate,  on  the  21th  of  January  and  30th  of  May, 
1837. 

We  are  of  opinion  that  the  evidence  was  admissi- 
[*159]     ble,  and  ^sufficient  to  sustain  the  motion  to  have  the 
settlements  so  entered  upon  the  records  of  the  court, 
nunc  pro  tunc. 
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We  can  see  no  reason,  nor  wonM  any  rule  of  law  exclude, 
as  inadmissible,  tlie  settlement  duly  certified  and  authenti- 
cated by  the  judge  of  probate  and  delivered  to  the  plaintiff, 
at  the  time  of  settlement.  All  it  seems  to  lack  in  the  strict- 
est matter  of  form,  to  make  it  evidence  for  any  and  all  purposes, 
is  tlie  additional  statement  that  it  is  a  ti'ue  copy  of  the  "  rec- 
ord." It  is  certilied  to  be  a  true  copy  of  the  "  settlements  of 
the  estate." 

The  fact  that  the  writing  is  that  of  an  amanuensis  will  not 
vary  it ;  it  was  all  done  under  the  immediate  supervision  and 
direction  of  the  court,  and  the  statement,  as  tlms  drawn  up, 
was  signed  by  him. 

The  affidavits  fully  corroborate  the  paper  in  the  facts  and 
items,  the  fairness  of  the  settlen^ent,  and  identify  it  as  an 
original.  The  tiles,  though  not  all  signed,  fully  corroborate 
the  same  state  of  facts.  The  strictest  rule  in  relation  to  the  proofs 
necessary  to  authorize  a  correction  or  emendation  of  a  record, 
could  neither  reject  this  ]  roof  norre(]uire  more. 

Tlie  power  to  amend  at  a  subsequent  term  was  recognized 
vn.  Midieltree  v.  Sparls,  1  Scam.  122,  and  0' Conner  v.  Mul- 
len^ 11  111.  57. 

In  this  instance,  tliere  has  been  a  long  lapse  of  time,  and 
were  it  not  satisfactorily  accounted  for  by  the  circumstances, 
would  have  its  weight  against  the  application.  But  the  settle- 
ment appears  to  have  been  made  and  intended  as  a  iinal  one  ; 
and  relying  upon  it  as  such,  theie  was  no  occasion  to  look  into 
the  records,  tiles,  papers  or  accounts,  until  p'aintiff  was  cited  to 
make  another,  where  for  the  tirst  time,  he  is  informed  and 
ascertains  that  the  former  settlement  had  not  been  copied  into 
the  record.  But  the  evidence  of  what  had  been  done,  being 
]ireserved  so  com]:>lete,  and  by  minutes  so  authentic  and  satis- 
factory, it  is  hardly  to  be  called  an  amendment  in  the  sense  of 
the  cases  in  the  books.  Here  we  are  asked  simply  to  have 
the  written  doings  of  the  court,  merely  copied  on  the  record. 
The  cases  in  the  authorities  cited,  are  cases,  where,  from 
mere  memoranda,  the  courts  were  called  upon  to  dictate  aneio 
such  judgment  or  amendment  as  is  supposed  was  intended 
from  the  evidence,  or  supposed  to  have  been  ordered. 

The  rule  applicable,  in  its  strictness,  only  requires  some- 
thirg  on  the  record,  minutes  or  tiles  to  amend  by ;  and  that 
and  more  we  have  here. 

J  iidgment  reversed,  and  judgment  of  county  court  left  in 

ful)  force. 

Judgment  reversed. 
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[*160]      *JoHN  Bennett  v.  The  People. 

Error  to  Menard. 

Penal  code^ — Sale  op  liquor.— The  act  of  the  12th  February,  1853,  po 
altered  section  132  of  the  criminal  code,  and  chapter  64  of  the  Eevised  Stat- 
utes, as  to  make  it  penal  for  any  person  to  sell  liquor  in  less  quantity  than  a 
gallon,  without  having  a  license  to  keep  a  grocery. 

It  was  erroneous  to  say  that  a  party  who  had  sold  ardent  spirits  without 
a  license  in  a  less  quantity  than  one  gallon,  at  any  time  within  eighteen 
months  prior  to  May,  1854,  could  be  punished  under  section  132  of  the  crim- 
inal code,  as  that  code  was  not  in  force  from  the  1st  February,  1851,  to  the 
12th  of  the  same  month,  in  1853. 

This  trial  took  place  at  October  term,  1854,  of  the  Menard 
Circuit  Court ;  Woodson,  Judge,  presiding. 

T.  L.  Hakkis,  for  Plaintiff  in  Error. 

D.  B.  Campbell,  State's  Attorney,  for  tlie  people. 

Treat,  C.  J.  Bennett  was  indicted  at  the  May  term,  1854, 
of  the  Menard  circuit  court,  for  selling  whisky  to  John  Duff, 
in  a  less  quantity  than  one  gallon,  without  having  a  license  to 
keep  a  grocery.  At  the  ensuing  October  term,  he  entered  a 
motion  to  quash  the  indictment,  which  was  overruled  by  the 
court.  He  then  pleaded  not  guilty,  and  the  cause  was  sub- 
mitted to  a  jury  for  trial.  John  Duff  testilied,  "  that  within 
eighteen  months  before  the  iinding  of  the  indictment,  he  pur- 
chased of  the  defendant,  in  Menard  county,  on  several  oc- 
casions, whisky  by  the  gallon  ;  that  he  had  a  quart  jug,  and 
took  it  by  the  quart  as  he  wanted  it;  that  lie  paid  for  the 
gallon  at  the  time  of  the  purchase,  and  took  it  away  as  he 
wanted  it  by  the  quart;  that  the  liqnor  was  drawn  out  of  the 
barre'."  The  court  instructed  the  jury  "that  if  they  believe, 
from  the  evidence,  that  at  any  time  within  eighteen  months 
prior  to  the  finding  of  the  indictment,  the  defendant  has,  with- 
out license,  sold  whisky  to  the  }  erson  named  in  the  indictment 
in  less  quantity  than  one  gallon,  they  will  find  the  defendant 
guilty."  The  jury  returned  a  verdict  of  guilty,  and  the 
defendant  entered  a  motion  in  arrest  of  judgment.  The 
court  denied  the  motion,  and  imposed  a  line  of  $10  upon  the 
defendant.  ^ 

First.  This  court  decided  in  the  case  of  Sullivan  v.  T/te 
People,  15  111.  283,  that  the  act  of  the  12th  of  February,  1853, 

Cited:    17  IU.  159. 
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revived  the  laws  in  force  in  18-15,  authorizing  licenses  to  be 
granted  to  keep  groceries,  and  imposing  penalties  for  selling 
spirituous  liquors  without  license;  and  an  indictment 
founded  *on  Sec.  132  of  the  criminal  code  was  held  [*161] 
valid.  That  section,  as  it  stands  in  the  Revised  Stat- 
utes, only  makes  it  an  indictable  ofL'ense  to  sell  liquor  in  less 
quantity  than  one  quart  without  a  license  to  keep  a  grocery. 
But  the  act  of  the  12th  of  February,  1853,  in  restorino-  the 
prior  laws  on  this  subject,  contained  this  provision:  ''And 
provided  further,  that  a  grocery  shall  be  deemed  to  include 
all  houses  and  places  where  spirituous  or  vinous  liquors  are 
i-etai^ed  by  less  quantity  than  one  gallon."  This  provision  so 
far  changed  the  law  of  1845  as  to  render  illegal  the  sale  of 
liquor  in  a  less  quantity  than  one  gallon  without  a  license  to 
keep  a  grocery.  It  was  evidently  the  design  of  the  legislature 
that  a  party  selling  liquor  in  a  less  quantity  than  one  gallon, 
without  having  a  license  to  keep  a  grocery,  should  forfeit  a 
])enalty  of  tan  dollars,  to  b3  recovered  either  by  indictment  or 
by  action  of  debt;  and  Sec.  132  of  the  criminal  code, and  Chap. 
64  of  the  Revised  Statutes,  were  so  altered  as  to  carry  out  that 
intention.    The  court  pro])erly  refused  to  quash  the  indictment. 

Second.  The  instruction  was  clearly  erroneous.  Section 
132  of  the  criminal  code  was  not  in  force  between  the  1st  of 
February,  1851,  and  the  12th  of  February,  1853.  A  party 
selling  liquor  without  license  during  that  interval  of  time,  was 
liab'e  to  a  different  penalty.  See  'Sf/Ilivmi  v.  The  Peojyle^  15 
111.  233.  This  section  of  the  criminal  code  was  revived  within 
eighteen  months  prior  to  the  finding  of  the  indictment.  The 
offense,  therefore,  could  not  be  established  by  ]5roof  of  the 
sale  of  spirituous  liquor  before  the  12th  of  February,  1853. 
The  sale  nuist  have  been  made  after  that  day. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


George  N.  Miller  v.  George  L.  Lumsden  et   al. 

Error  to  Sangamon. 

Nkoottarle  papek  taken  for  prior  pep.t — Action  on  ORiGiNAii 
coN'^tnERATiON— Paper  mu-jt  rr  pkoducrd. — When  a  bill  of  exch;ing'e  or 
negotiable  note  is  taken  for  a  prior  riebt,  the  partj'  cannot  recover  upon  the 
original  consideration,  unlfs-s  the  bill  or  note  is  produced  and  canceled  at 
the  trial,  or  it  appears  that  it  cannot  be  enforced  by  a  third  person. 

Cttkd  :  43  III.  .375  ;  71  III.  644.  Compare  Dedman  v.  Williams,  1  Scam. 
164,  note,  ed.  1886,  of  Callaghan  «fe  Co. 
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Miller  brought  his  action  in  assumpsit  against  Lumsclen 
and  Co.,  and  Lewis  and  Adams,  uvon  a  note.  Plea, 
[*162]  the  general  issue.  *0n  the  ti'ial  Miller  produced  his 
note  in  evidence,  when  it  apj^eared  that  Lumsden  and 
Co.  had  given  George  A.  Lamb  and  Co.,  of  which  firm  Miller 
was  a  partner,  a  draft,  on  some  parties  in  St.  Louis  foi'  the 
amount  due  upon  tlie  note,  whlcli  was  taken  with  an  under- 
standing between  John  M.  Lamb,  tlie  partner  of  Lumsden, 
and  George  A.  Lamb,  the  partner  of  Miller,  that  if  the  dj-aft 
was  paid,  it  should  be  taken  as  payment  of  said  note  ;  if  not, 
it  was  to  be  returned  and  be  no  payment.  Miller  was  in- 
formed of  the  transaction  by  liis  partner,  George  A.  Lamb, 
and  acquiesced  in  it,  but  on  the  suggestion  of  Lamb,  said  he 
would  hold'on  to  the  note  until  the  di-af  t  was  paid.  George 
A.  Lamb  and  Co.,  of  wliich  lirm  Miller  was  a  partner,  indorsed 
the  d]-aft  to  one  Laton  Moore,  to  which  George  A.  Lamb  and 
Co.  were  at  the  time  indebted.  Moore  assigned  the  draft  to  a 
party  in  St.  Louis,  who  held  it  when  it  was  protested  for  non- 
payment, that  it  was  unpaid  and  in  tlie  control  of  Moore.  It 
did  not  appear  that  this  draft  had  been  returned  to  Lumsden 
and  Co.  since.  Lewis  and  Adams  were  security  on  the  note 
given  by  Lumsden  and  Co.  to  Miller,  and  for  which  George 
A.  Lamb  and  Co.  took  the  draft  of  Lumsden  and  Co.,  on  St. 
Louis. 

Yerdict  and  judgment  for  the  defendants,  on  trial  before 
Davis,  Judge,  and  a  jury,  at  March  term,  1854,  of  the  Sanga- 
mon Circuit  Court. 

Miller,  the  plaintiii  below,  brings  the  cause  to  this  court. 

jAiiES  C.  CoNKLiNG,  for  Plaintilf  in  Error. 

S.  T.  Logan,  for  Defendant  in  Error. 

Treat,  C.  J.  It  is  a  fair  conclusion  from  the  evidence,  that 
the  plaintiff  authorized  or  ratified- the  arrangement  made 
between  his  partner  and  Lumsden  and  Co.,  in  relation  to  the 
note.  A  witness  understood  him  to  say,  that  the  note  was 
the  pro]3erty  of  the  ] -artnership.  Although  the  partneV  denies 
the  truth  of  this  declaration,  yet  he  admits  that  the  arrange- 
ment was  made  for  the  express  purpose  of  getting  the  pro- 
ceeds of  the  note  into  the  partnership.  He  obtained  a  bill  of 
exchange  from  Lumsden  and  Co.,  payable  to  the  firm,  and 
then  indorsed  it  in  the  name  of  the  iirm  to  one  of  the  ]3artner- 
ship  creditors.  The  payment  of  the  bill  was  to  extinguish 
the  note,  as  well  as  a  like  amount  of  the  indebtedness  of  the  firm. 
The  plaintiff  was  informed  of  the  arrangement,  and  made  no 
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objections  thereto.  This  circnmstance  shows  that  he  had 
previously  authorized  the  arran2:ement,  or  assented  to  it, 
when  made.  It  is  manifest,  from  the  whole  case,  that  the 
partner  had  authority  to  use  the  note  in  the  pai-tner- 
ship  business  ;  and  that,  if  the  bill  of  exchange  *had  [*163] 
been  paid,  no  question  would  ever  have  arisen  respect- 
ing the  note.  The  plaintiii"  is  clearly  bound  by  these  acts  of 
his  partner.  The  question  therefore  arises,  whether  he  can 
maintain  this  action  upon  the  note.  The  note  is  in  point  of 
fact  unpaid,  and  the  bill  of  exchange  is  still  in  the  hands  of 
an  innocent  holder.  It  is  clear  that  the  latter  can  enforce  pay- 
ment from  the  drawers  of  the  bill.  If  this  suit  can  be  main- 
tained by  the  plaintitf,  the  consequence  is,  that  Lumsden  and 
Co.  may  be  twice  subjected  to  the  payment  of  the  same  debt. 
They  are  liable  to  the  holder  of  the  bill,  and  tlie  payment  of 
the  note  would  not  absolve  them  from  that  liability.  If  Lewis 
and  Adams  should  be  compelled  to  i^ay  the  note,  they  would 
have  a  clear  right  of  action  against  Lumsden  and  Co.  In  any 
pohit  of  view,  if  this  suit  could  be  maintained,  Lumsden  and 
Co.  might  be  twice  required  to  pay  the  debt.  Tbe  law  will 
not  subject  them  to  this  two-fold  responsibility.  It  will  not 
suffer  the  plaintiii  to  collect  the  note,  while  the  bill  of 
exchange  is  in  the  hands  of  a  bo?ia  fide  holder.  The  firm  of 
which  the  plaintiff  is  a  member,  having  received  the  bill  and 
put  it  into  circulation,  he  ought  not  to  be  permitted  to  recover 
upon  the  note,  without  first  producing  and  canceling  the  bill. 
It  is  a  well  established  rule  of  law,  where  a  bill  of  exchange 
or  a  negotiable  note  is  taken  for  a  prior  debt,  that  the  party  can- 
not recover  ujion  the  original  consideration,  unless  the  bill  or 
note  is  produced  and  canceled  at  the  trial,  or  it  appeai-s  that  it 
cannot  be  enforced  by  a  third  jjerson.  Holmes  y.  DeCamj),  1 
Johns.  34:  Raymond  y.  Merchant,  3  Cow.  147;  McConnell 
V.  Stiitinius,  2  Gilm.  707  ;  Dangerfield  v.  Wilhy,  4  Espin. 
159  ;  Burden  v.  Ilalton,  4  Bing.  454  ;  Ilawden  v.  Mendisalal, 
2  Carring.  tfe  Payne,  20.  The  application  for  a  new  trial  was 
projierly  denied. 

The  j  udgment  must  be  affirmed. 

Judgment  affirmed. 
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Joseph  B.  Thomas  v.  The  Trustees  of  Schools,  in 
Township  Thirteen  North,  Kange  Eight  West. 

Appeal  from  Morgan. 

The  forty-first  section  of  the  School  Law  of  1849  is  mandatory,  and  de- 
signed to  compel  the  distribution  of  the  school  fund  among  teachers  on  the 
first  Saturday  in  the  months  of  April  and  October. 

The  record  shows  that  there  are  seven  school  districts  in 
said  township  thirteen;  that  Thomas  was  duly  em- 
[*164]  ployed  as  a  teacher,  *froni  January  9th  to  March  Ttli, 
1854,  in  school  district  No.  1 ;  that  before  Saturday, 
the  first  day  of  April,  1854,  his  scliednle  as  such  teacher  was 
returned  and  fi^ed,  and  certified  to  by  teaclier  and  directors  of 
the  district,  to  the  treasurer  of  the  township.  The  directors 
certified  there  was  due  to  the  teacher,  (the  plaintifl^,)  $60. 
Two  of  the  trustees  order  the  money  to  be  paid,  only  one 
other  schedule  being  returned  and  filed.  Subsequently,  other 
schedules  came  in,  and  the  trustees  rescinded  the  order  before 
made,  and  issued  a  second  order,  reducing  the  allowance  to 
Thomas  from  .^60  to  $5.35.  Thomas  then  gave  notice  to  the 
trustees,  the  treasurer  having  refused  to  pay  the  sixty  dollars, 
that  he  should  hold  them  responsible  for  that  sum.  He 
brought  suit  against  the  trustees  before  a  justice,  and  recovered 
a  judgment  against  tliem  for  that  sum  and  costs.  In  the  Mor- 
gan Circuit  Court,  at  October  term,  1854,  Woodson,  Judge, 
])residing,  the  trustees  having  appealed  to  that  court,  the 
judgment  of  the  justice  of  the  peace  wes  revei'sed,  and  judg- 
ment rendered  for  Thomas,  for  the  sum  of  $5.35.  Thomas 
now  brings  the  case  to  this  court. 

Brown  and  McClure,  for  Appellant. 

D.  A.  Smith,  for  Appellees. 

ScATES,  J.  The  only  question  presented  in  this  case  is, 
whetlier  the  forty-first  section  of  the  common  school  law  of 
1849,  is  mandatory  or  directory,  in  relation  to  the  distribution 
of  the  school  fund  among  the  teachers  on  the  first  Saturday  in 
A]^ril  and  October.     See  Acts  of  1849,  p.  162,  Sec.  41. 

The  court  is  of  o])inion  tliat  the  directions  of  that  section 
are  mandatory.  We  arrive  at  this  conchision  from  the  consid- 
eration of  the  whole  act;  taking  into  view  its  other  sections 
in  relation  to  this  subject. 
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By  the  thirtieth  section  the  trustees  are  incorporated.  As  a 
corporation  thej  are  required  by  the  fortieth  section  to  meet 
half  yearly,  on  tlie  tirst  Saturday  in  April  and  October,  and 
of  tener  if  necessary. 

The  forty-lirst  section  provides  that  at  the  half  yearly  meet- 
ings on  the  firot  Saturday  in  April  and  October,  they  "shall 
proceed  to  ascertain  the  amount  of  State,  county  and  township 
funds  liable  to  distribution,''  and  "sluill  immediately  thereupon, 
proceed  to  distribute  the  aggregate  amount  of  State,  county 
and  township  funds  thus  ascertained  to  be  liabV  to  distribu- 
tion," as  and  to  the  objects  therein  directed,  among  others,  to 
the  teachers  whose  schedules  are  on  tile  with  the  treasurer. 

Xow  that  this  ]:eremptory  phraseology  is  to  be  un- 
derstood in  *that  sense,  is  further  clearly  manifest  from  [*165] 
other  sections.  By  the  seventy-seventh  section,  the 
teacher  is  required  to  deliver  liis  schedule  to  a  director  of  his 
school  district,  on  or  before  the  Saturday  preceding  tne  meeting 
of  tlie  trustees,  and  the  director  shall,  ''at  least  two  days  be- 
fore tlie  first  Saturday  in  April  and  October,"  present  it  to  the 
town.-hip  treasurer;  and  by  section  sixty -live,  directors  shall 
certify  no  schedule  which  reaches  back  beyond  the  last  half 
yearly  day  of  distribution.  By  sections  hfty-tive,  sixty-six, 
seventy -four  and  seventy-seven,  provisions  are  made  for  col- 
lecting and  laying  before  the  trustees,  by  those  days  for  the 
semi-annual  meetings  all  the  information  necessary  to  enable 
them  to  ascertain  the  amount  of  funds  liable  to  distribution, 
and  the  persons  entitled  to  receive  it. 

All  these  ju-ovisions  seem  clearly  to  contemplate  a  final  ac- 
tion of  the  trustees  on  the  day  of  these  semi-annual  meetings, 
in  disposing  of  the  six  months'  accumulation  of  funds  to  the 
accruing  indebtedness  for  the  same  time,  according  to  the  evi- 
dences then  before  them.  The  trustees  have  no  discretion 
left  to  receive  schedules  or  evidences  of  indebtedness  after 
that  day,  for  the  act  has  disposed  of  any  surplus  left  on  the 
first  Saturday  of  April,  through  the  agency  of  the  treasurer, 
and  they  have  no  control  over  it  for  distribution  at  any  time 
thereafter.  Section  fifty-four  directs  the  treasurer  to  keep 
the  township  fund  loaned  at  interest,  and  then  declares,  "if  on 
the  first  Saturday  of  April,  there  shall  be  any  interest  or  other 
funds  on  hand,  which  shall  not  be  required  for  distribution,  as 
required  in  section  forty-one  hereof,  such  amount,  not  re- 
quired as  aforesaid,  shall  forever  after  be  considered  as  prin- 
ci])al  in  the  funds  to  which  it  belongs,  and  loaned  as  such." 

This  direction  is  too  plain  to  need  construction.  Annually, 
at  least,  the  surplus  left  on  the  first  Saturday  in  April,  is  con- 
verted  into   principal  and  withdrawn  from  the  difctribition 
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fnnd  and  the  control  of  the  trnstees  foi-  that  purpose.  This 
view  of  the  act  in  a  mandatory  sense  is  in  conformity  with  the 
decision  in  Casey  v.  Baldridge  et  al.,  15  111.  65,  npon  the 
seventy-sixth  section,  which  reqnires  a  teacher  to  present  a 
certificate  of  qnahlication  to  the  directors  before  his  employ- 
ment. 

So,  in  like  manner,  in  The  People  v.  The  Auditor,  12  111, 
307,  the  tifteenth  article  of  the  constitution  is  held  mandatory 
in  the  distribution  of  the  two  mill  tax.  Seagrams  v.  The  City 
of  Alton,  13  111.  366,  is  upon  an  analogous  construction  of  the 
city  charter. 

Many  directions  in  statutes  do  not  require  such  a  construc- 
tion in  accomplishing  the  objects  contemplated  by  them.  Per- 
tinent examples  may  be  found  in  the  case  referred  to  by  de- 
fendants' counsel,  of  The  People  v.  Cooli,  14  Barb.  S. 
[*166]  C.  290-1.  In  *cases  of  judges  of  election,  in  cases  of 
assessors,  in  cases  of  militia  officers,  and  such  like, 
where  there  is  no  negative  or  repugnant  provisions  incon- 
sistent wnth  the  doing  the  act  in  another  way  or  at  another 
time,  and  where  no  public  inconvenience  or  private  damage 
arises  from  the  neglect  to  observe  the  strict  letter  of  the  act. 
Further  examples  may  be  found  in  our  own  statutes,  Rev.  Stat. 
1845,  p.  802,  Sec.  11  ;  p.  559,  Sec.  106,  in  relation  to  the  sale 
of  lands  by  sheriffs  and  administrators. 

JuJgment  reversed  and  cause  remanded. 

Judgment  reversed. 


The  People  v.  John  B.  Blackford  et  al. 

Appeal  from  Sangamon. 

Sureties  on  official  bond — Subsequent  change  of  law. — Sureties 
for  a  collector  will  not  be  released  from  their  obligations  to  the  State,  be- 
cause the  gi^neral  assembly  has  passed  an  act  which  allows  tiieir  principal  cer- 
tain credits  on  a  judgment  obtained  against  him  and  them  in  favor  of  the 
State,  which  also  enables  the  principal  to  collect  certain  unpaid  taxes  for  his 
own  benefit,  and  designates  the  time  within  which  the  taxes  are  to  be  col- 
lected and  a  settlement  made  with  the  county  court,  without  postponing  the 
day  for  the  payment  due  to  the  State. 

This  cause  was  heard  and  decided  by  Davis,  Judge,  at  the 
November  term,  1853,  of  the  Sangamon  Circuit  Court. 

LiahilHy  of  sureties  on  official  londs— Change  of  law.     See  Reynolds  ». 
Hull,  1  Scam.  35,  note,  ed.  1886,  Callaghan  &  Co. 
168: 


DECEMBER  TERM,  lS5i.  166 

The  People  v.  Blackford  et  al. 
D.  B.  Campbell,  for  Appelknts. 
A.  Lincoln,  for  Appellees. 

Treat,  C.  J.  Blackford  was  collector  of  White  county  for 
the  years  1846  and  1847,  and  gave  bond  with  Williams  and 
Mitchell  as  sureties.  In  November,  1850,  the  State  recovered 
judgment  against  the  obligors  for  S^,3t»2.T0,  the  arrearages  of 
revenue  due  the  State  for  the  years  1846  and  1847.  An  ex- 
ecution was  issued  on  the  judgment  and  levied  on  the  lands 
of  the  sureties.  In  February,  1851,  and  while  the  levy  con- 
tinued in  force,  the  general  assembly  passed  an  act  in  the^e 
words : 

"Seel.  That  John  B.  Blackford,  late  collector  for  the 
years  1846  and  1847,  be  and  is  hereby  authorized  and  em- 
powered to  proceed  in  the  collection  of  delinquent  taxes  for 
the  years  1846  and  1847,  in  the  same  manner  as  he  might  have 
done  under  the  assessment  and  laws  regulating  the  collection 
of  revenue  for  those  years. 

*Sec.  2.     The  county  court  of  White  county,  at  its     [*167] 
June  terra,  1851,  is  hereby  authorized  to  receive  from 
the  said  John  B.  Blackford  a  delinquent  list  of  the  tax  on  per- 
sonal property  for  the  year  1846. 

Sec.  3.  The  ten  per  cent,  interest  on  the  uncollected  tax(3s 
for  the  years  1846  and  1847  be  remitted  to  the  said  John  F). 
Blackford;  and  the  time  of  settlement  and  collections  by  him, 
as  such  collector,  be  extended  to  the  first  day  of  April,  1852  " 

After  the  passage  of  this  act,  a  venditioni  exponas  was  sut  d 
out,  commanding  the  sheriH:  to  proceed  and  sell  tlie  properly 
levied  on.  Blackford  and  his  sureties  then  tiled  a  bill  in 
chancery,  and  obtained  an  injunction  against  any  further  prc- 
ceedings  under  the  judgment.  The  bill  alleged  that  Blackford 
was  entitled  to  aci-edit  on  the  judgment  of  8753.16,  and  that 
the  act  of  the  legislature  discliarged  the  sureties  from  liability. 
The  answer  admitted  that  Blackford  was  entitled  to  the  credit 
claimed,  but  denied  that  the  sureties  were  discharged.  On  this 
state  of  case,  the  ccnirt,  after  crediting  the  judgment  with 
S753.16,  dissolved  the  injunction  as  to  Blackford,  and  made  it 
perpetual  in  favor  of  the  sureties.  The  credit  included  taxes 
on  lands  sold  and  bid  in  by  the  State,  the  amount  of  delin- 
quent taxes  allowed  by  the  county  court,  and  ten  per  cent,  in- 
terest remitted  by  the  legislature. 

This  case  depends  entirely  upon  the  construction  to  be  put 
on  the  special  act  of  the  legislature.  The  first  section  confers 
authority  on  B'ackford  to  complete  the  collection  of  the  taxes 
assessed  for  the  years  1846  and  1847.     In  respect  to  the  unpaid 
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taxes,  it  invests  him  with  the  same  power  that  he  formerly  pos- 
sessed. It  gives  him  power  to  enforce  payment  by  distraining 
personal  property,  and  by  obtaining  judgment  against  real 
estate.  The  sole  object  of  this  section  is  to  enable  him  to  re- 
cover such  taxes  as  he  failed  to  collect  while  in  office.  With- 
out this  provision  he  would  lose  the  amount  of  tlie  uncollected 
taxes.  ' 

The  second  section  authorized  the  county  court  to  receive 
from  Blackford  a  list  of  the  delinquent  taxes  on  personal  prop- 
erty for  the  year  184:6,  and  allow  him  credit  for  so  much 
thereof  as  could  ne»t  have  been  cpllected  in  consequence  of  the 
insolvency  or  non-residence  of  the  persons  against  whom  the 
taxes  were  charged.  The  general  law  required  this  list  to  be 
returned  to  the  county  court  in  June,  IS^T.  Blackford  neg- 
lected to  make  the  return  at  that  time,  and  therefore  was  not 
entitled  to  any  deduction  on  account  of  these  taxes.  The 
only  object  of  this  provision  is  to  give  him  the  beneiit  of  such 
credit  as  he  might  have  received  by   a  strict  compliance  with 

the  statute. 
[*16S]  *The  first  clause  of  the  third  section  releases  Black- 
ford from  the  payment  of  interest  on  the  amount  of 
revenue  due  the  State.  The  law  made  him  liable  for  interest 
at  the  rate  of  ten  per  cent.  fr<:)m  the  time  the  taxes  should 
have  been  i  aid  into  the  State  treasury,  and  interest  was  in- 
chided  in  the  judgment  accordingly.  It  required  legislative 
interposition  to  relieve  him  from  the  payment  of  this  portion 
of  the  judgment,  and  hence  the  insertion  of  this  provision. 

Thus  far  the  act  is  free  from  all  doubt  and  uncertainty.  It 
enables  Blackford  to  collect  the  unpaid  taxes  and  obtain  credit 
on  the  delinquent  list,  and  it  releases  him  from  the  payment  of 
interest.  These  provisions  do  not  prejudice  the  sureties,  for 
they  diminish  the  amount  of  their  liability  and  increase  the 
ability  of  their  principal. 

But  it  is  insisted  that  the  last  clause  of  the  third  section 
extends  the  time  for  the  payment  of  the  judgment,  and  thereby 
exonerates  the  sureties  from  all  liability.  It  would  require  a 
forced  construction  of  the  act  to  sustain  this  position.  The 
clause  in  question  does  not  in  terms  postpone  the  time  of  pay- 
ment,-nor  is  it  a  fair  conclusion  from  the  whole  act  that  such 
was  the  intention  of  the  legislature.  Full  effect  may  be  given 
to  every  portion  of  the  act  without  resorting  to  the  construc- 
tion contended  for.  The  design  of  the  legislature  was  to  allow 
Blackford  certain  credits  on  the  judgment,  and  enable  him  to 
coPcct  the  unpaid  taxes  for  his  own  benefit.  To  accomplish 
this  purpose  the  interest  is  remitted,  and  power  is  gi\en  him 
to  recover  the  uncollected  taxes  and  make  return  of  the  delin- 
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quent  list  to  the  county  court.  This  is  the  entire  scope  and 
extent  of  the  act.  Tlie  object  of  the  conchiding  clause  is  to 
designate  the  time  within  which  the  taxes  are  to  be  collected 
and  a  settlement  made  with  the  county  court,  and  not  to  ]iost- 
pone  the  day  for  the  payment  of  the  revenue  due  the  State. 
The  term  '"■  collections"  manifestly  refers  to  the  unpaid  taxes. 
The  first  section,  in  general  terms,  confers  authority  on  Black- 
ford to  collect  these  taxes,  while  this  clause  requires  him  to 
exercise  the  power  by  ,the  1st  of  Anril,  18,5'2.  The  term 
"  settlement"  must  refer  to  the  collection  of  the  unpaid  taxes 
and  the  adjustment  of  the  delinquent  list.  Blackford  is  re- 
quired to  settle  with  tax-rayers  and  thecounty  court  within  the 
same  period  of  time.  The  case  does  not  show  that  he  had  set- 
tled with  the  county  for  its  portion  of  the  revenue,  and  ]ier- 
liaps  the  act  could  be  so  construed  as  to  extend  the  time  for 
such  a  settlement.  The  tei-m  "■  settlement"  does  not  relate  to 
the  State  revenue,  for  it  was  all  included  in  the  judgment. 
There  was  no  account  between  Blackford  and  the  State  to  bo 
adjusted.  The  State  had  recovered  judgment  for  the 
full  *amount  of  this  revenue,  and  was  endeavoring  to  [*169] 
coerce  payment.  The  act  has  no  other  effect  upon  the 
judgment  than  to  reduce  the  amount  to  be  collected.  It 
neither  opens  the  judgment  nor  suspends  proceedings  urtder  it. 
It  leaves  the  judgment  in  full  force,  and  the  auditor  is  still 
permitted  to  enforce  satisfaction.  It  does  not  imj^air  or  sus- 
]:)end  any  right  or  remedy  of  the  sureties.  It  leaves  them  at 
perfect  liberty  to  pay  off  the  judgment  and  resort  to  their 
pirincii;al  for  reimbursement. 

That  portion  of  the  decree  which  enjoins  the  collection  of 
the  judgment  from  Williams  and.  Michell  is  reversed,  and  in; 
all  other  respects  the  decree  is  affirmed. 


John  M.  Adams  et  al.  v.  Elijah  M.  King  et  al. 

Ajtpeal  from  Brown. 

Negotiable  paper— Designation  op  payee. — Bills  of  exchange  and 
promissory  notes  should  be  made  payable  to  some  person  specified,  but  this 
may  be  done  without  inserting?  the  name,  if  the  payee  be  so  certainly  speci- 
fied or  referred  to  as  to  be  ascertained  by  allega  ions  and  proofs. 

Pleading. — Where  a  declaration  avers  that  the  plaintiffs  were  adminis- 
trators of  A.  B.,  deceased,  at  the  time  the  promises  were  made,  and  that 
they  were  made  to  them  personally,  by  that  name  and  description,  these  are 
traversable  allegations  and  must  be  denied  under  oath. 

Cited:     15  Bradw. '25. 

Requisites  of  negotiable  paper.    See  Smalley  r.  Edey,  15  III.  324,  note. 
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This  cause  was  heard  before  Walkee,  Judge,  at  April  term, 
1854,  of  the  Brown  Circuit  Court. 

The  declaration  avers,  that  the  defendants  made  their  joint 
and  several  promissory  notes,  and  delivered  the  same  to  the 
said  plaintiffs,  and  jointly  and  severally  promised  to  pay  the 
plaintiffs,  by  the  name  and  style  of  the  administrators  of  Abner 
Chase,  deceased,  six  months  after  date,  etc.  It  then  avers  the 
ap]^ointment  of  plaintiffs  as  administrators  by  the  county  court, 
with  a  profert,  and  that  defendants  became  liable  to  pay  the 
said  plaintiffs  the  sum  of  money  in  the  note  specified,  accord- 
ing to  the  tenor  and  effect  thereof,  in  consideration  whereof, 
the  said  defendants  undertook,  etc.,  to  pay  the  said  plaintiffs, 
etc.  The  second  count  was  like  the  first,  but  on  another  note. 
A  demurrer  was  filed  and  overruled;  the  defendants  below 
standing  by  their  demurrer,  judgment  was  given  for  the  plaint- 
iffs, and  the  defendants  then  took  their  appeal. 

J.  S.  Bailey,  for  Appellants. 

Williams  and  Lawrence,  for  Appellees. 

[*170]  *ScATEs,  J.  The  error  assigned  is  for  oveiruling  a 
demurrer  to  the  declaration.  It  was  in  assumpsit,  and 
contained  two  counts ;  each  upon  a  promissory  note,  made  by 
plaintiffs  in  error  to  "  the  administrators  of  Abner  Chase,  de- 
ceased," for  four  hundred  dollars,  with  six  per  cent,  interest 
from  date,  for  value  received,  dated  7th  March,  1853,  one  pay- 
able in  six  and  the  other  in  twelve  months. 

The  declaration  further  avers,  that  defendants  were  the 
administrators  of  Abner  Chase  on  the  Tth  March,  1853,  with 
profert  of  the  letters  of  administration,  dated  19th  December, 
1851 ;  and  that  the  notes  were  executed,  delivered  and  made 
payable  to  the  defendants,  by  the  name  and  style  of  the  "ad- 
ministrators, of  Abner  Chase,  deceased." 

The  objections  taken  are,  that  this  is  rot  a  promissory  note  ; 
that  there  is  no  payee,  or  that  the  payee  is  uncertain ;  or  if 
there  be  a  payee,  it  is  a  promise  to  defendants  in  their  repre- 
sentative character,  and  they  should  sue  as  administrators. 

We  do  not  assent  to  either  objection.  The  general  rule  in 
relation  to  bills  of  exchange  and  promissory  notes,  requires 
that  the  person  to  whom  they  are  made  payable,  shall  be  speci- 
fied. Chit,  on  Bills,  156.  But  this  may  be  done  without  in- 
serting the  Tiame  ;  for  that  is  certain,  which  may  be  rendered 
certain  ;  and  if  the  ]  ayee  be  so  certainly  described  or  referred 
t«^,  as  to  be  easily  af-certained  by  allegations  and  proofs,  the 
promise  will  be  valid.     The  declaration  avers  that   plaintiffs 
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were  "  administrators  of  Abner  Chase,  deceased,"  at  the  time 
these  promises  were  made ;  and  that  they  were  made  to  them 
personally,  by  that  designation  and  description.  These  are 
traversable  allegations,  and  must  be  denied  under  oath,  by  our 
statute,  as  settled  in  J^rf/e  v.  JfenMns,  15  111.  339.  The  same 
rule  was  applied  in  ascertaining  the  promisors,  in  D\ci<jht  v. 
Newell^  15  111.  333.  They  have  not  sued  as  administrators, 
and  it  was  therefore  unnecessary  to  aver  that  they  were  ad- 
ministrators at  the  time  this  action  was  commenced.  The  de- 
murrer admits  the  promise  to  be  to  defendants  personally,  by 
a  descriptive  phraseology. 

The  case  referred  to  in  Breese  2,  was  ruled  upon  the  ground 
that  there  was  no"  payee,  and  that  in  Breese  155  was  ujxm  the 
same  ground.  The  case  of  Berry  v.  Hawhy,  1  Scam.  468,  was 
put  upon  the  ground  of  a  want  of  power  in  a  county  treasurer, 
to  take  under  such  a  promise. 

The  cases  in  15  111.  are  decisive  of  this,  in  principle.  The 
judgment  must  therefoie  be  affirmed. 

Judgment  affirmed. 


*WiLLAKD  W.  Wood  v.  The  People.      [*171] 

Appeal  from  Sc,tt. 

PROCEEDrNG  BY  SCIRE  PACTAS — DECLARATION  tJNNECESSARY. — A  decla- 
ration is  unnecessary  in  the  proceedingr  by  scire  facias,  upon  a  forfeited  re- 
cogrnizance. 

What  scire  facias  must  snow — Defenses. — The  scire  facias  must 
show  on  it*i  face,  tbit  the  people  are  entitled  to  recover  the  amount  of  the 
forfeited  recognimnce,  or  it  will  be  obnoxious  to  a  demurrer.  Its  aver- 
ments may  be  put  in  issue  by  plea.  Any  defense  may,  by  the  practice  in 
this  State,  be  interposed  to  it,  -which  could  be  made  to  a  declaration. 

Recital  in  recognizance. — If  a  recognizance  recites  that  the  grand 
jury  made  "  a  presentment  against  a  party  for  the  crime  of  perjury,"  and  it 
is  conditioned  for  his  appearance  to  "answer  unto  said  presentment,  accord- 
ing to  law,"  such  a  statement  may  be  understood  as  showing  that  an  in- 
dictment was  found. 

The  scire  facias  in  this  case  alleges  that  on,  etc.,  before 
Thos.  H.  Flynn,  sheriif  of  the  county  of  Scott,  who  had  full 
and  competent  authority  as  such,  to  take  the  recognizance, 
personally  appeared  Freeman  Dunham  as  principal,  and  Wil- 
lard  W.  Wood  as  security,  and  entered  into  the  following  re- 
cognizance, reciting  it  at  length  ;  the  recognizance  recites  that, 
whereas,  at  the  A])rii  term,  A.  D.  1853,  of  the  Scott  Circuit 
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Court,  the  Grand  Jury  of  said  county,  elected,  tried  and  sworn, 
by  tlie  autliority  of  the  people  of  the  State  of  Illinois  upon, 
their  oaths,  a  true  ^'prese?itment  "  made  against  the  above 
named  Freeman  Dunham  foi-  the  crime  of  perjury,  upon 
which  a  capias  was  issued  by  order  of  said  court,  to  the  sherilf 
of  said  county,  etc.,  commanding  him  to  take,  etc.  That  at 
the  April  term  of  said  Scott  Circuit  Court,  a  judgment  of  for- 
feiture upon  said  recognizance  was  duly  entered  of  record,  etc. 
The  judgment  is  then  recited  verbatim,  and  the  order  for 
summoning  follows,  directing  the  cognizors  to  show  cause 
why  execution  should  not  issue,  etc.  The  defendant  "Wood 
interposed  a  demurrer  to  the  scii^e  facias,  assigning  for  cause, 
that  the  scire  facias  was  taken  to  compel  Dunham  to  appear 
and  answer  to  a  "presentment  for  perjury."  At  October 
term,  1854,  of  the  Scott  Circuit  Court,  Woodson,  Judge,  pre- 
siding, the  demurrer  was  overruled,  and  a  judgment  rendered 
on  the  scire  facias. 

M.  McCoNNEL,  for  Appellant. 

D.  A.  Smith,  for  the  People. 

Treat,  C.  J.  Our  statute  provides  that  "  It  shall  not  be 
necessary  to  file  a  declaration  in  any  scire  facias  to  revive  a 
judgment,  or  foreclose  a  mortgage,  in  any  court  of  record  in 
this  State."     As  this  pi'ovision  is  not  broad  enough  to  embrace 

a  scire  facias  upon  a  recognizance,  it  is  insisted  that  a 
[*172]     *declaration  is  necessary  in  such  a  proceeding.     We 

need  not  inquire  whetlier  this  is  the  practice  in  the 
English  courts.  It  has  been  the  uniform  practice  in  this  State, 
not  to  tile  a  declaration  in  such  cases,  but  to  set  forth  the 
cause  of  action  in  the  scire  facias.  The  writ  is  regarded  as 
both  process  and  pleading.  It  contains  the  allegations  essen- 
tial to  a  valid  declaration.  The  defendant  answers  it  as  he 
■would  a  declaration.  Many  cases  of  the  kind  have  been  be- 
fore this  court,  in  which  the  only  question  presented  was, 
whether  the  averments  of  the  scire  facias  were  sufficient  to 
entitle  the  people  to  execution.  See  Nolle  v.  2'he  People,  4 
Gilm.  433  ;  Graves  v.  The  People,  11  111.  542  ;  McFarlan  v. 
The  People,  13  ibid.  9;  Thmnas  v.  The  People,  ibid.  696; 
Ba/!on  V.  The  People,14:  ibid.  312.  In  this  case,  the  defendant 
treated  the  scire  facias  as  a  pleading.  Tf  it  performed  the 
oflice  of  process  only,  the  demurrer  was  improperly  interposed. 
We  would  not  be  inclined  to  interfere  with  the  practice  uni- 
formly prevailing  in  this  State,  even  if  it  should  be  found 
upon  investigation  to  be  a  departure  from  the  English  prac- 
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tice.  It  is  a  convenient  practice,  and  one  tliat  cannot  operate 
to  the  prejudice  of  cognizors.  The  scire  facias  must  show  on 
its  face  that  the  people  are  entitled  to  recover  the  amount  of 
the  forfeited  recognizance,  or  it  will  be  obnoxious  to  a  de- 
mnrrer.  Its  averments  may  be  pnt  in  issne  by  plea.  And  any 
defense  may  be  inter j)0sed  which  could  be  made  to  a  declara- 
tion. The  objection  is  therefore  more  a  matter  of  form  than 
of  substance.  The  merits  of  the  case  are  not  in  the  least  af- 
fected by  dis]:)ensing  with  a  declaration.  A  scire  facias  is  a 
judicial  writ  based  ujion  a  matter  of  record,  and  is  but  a  con- 
tinuation of  the  previous  proceedings  in  the  case.  It  there- 
fore does  not  fall  within  the  statutory  provisions,  requiring 
declarations  to  be  tiled  in  original  actions.  We  hold  that  a 
declaration  is  unnecessary  in  the  iiroceeding  by  scii'e  facias 
upon  a  forfeited  recognizance.  The  same  opinion  has  been 
ex]:)ressed  by  the  courts  of  other  States.  LasseUey.  Godfrey, 
1  Black.  298;  Toulmain  v.  Bennett,  3  Stewart  and  Porter, 
220 ;  Broiv}i  v.  Harlcy,  2  Florida,  159. 

The  recognizance  recites  that  the  grand  jnry  made  a  "pre- 
sentment against  Dunham  for  the  crime  of  perjury  ;"  and  it  is 
conditioned  for  his  ajjpearance  to  "answer  unto  said  present- 
ment according  to  law."  It  is  contended  that  the  obligation 
is  void,  because  the  only  mode  of  pi-osecution  for  such  an  of- 
fense is  by  indictment.  Ii  is  true  that  a  party  can;iot  be  put 
upon  his  trial  for  ]3erjury,  except  on  an  indictment  regularly 
found  by  a  grand  jury.  But  the  statements  in  the  re- 
cognizance may  well  be  understood  as  showing  the  find- 
ing of  an  indictment  against  Dunham.  The  term  present- 
ment is  not  improperly  employed  for  that  purpose. 
However  this  may  be,  the  allegations  of  the  ^sdre  [*173] 
facias  obviate  any  dithculty  in  the  case.  It  is  dis- 
tinctly averred  that  the  sheriff  had  full  authority  to  take  the 
recognizance.  Under  this  allegation,  if  put  in  issue,  it  would, 
be  competent  to  ju-ove  that  Dunham  was  arrested  on  a  capias, 
founded  upon  an  indictment  for  perjury,  and  that  the  recog- 
nizance was  entered  into,  to  procure  his  discharge  from  such 
arrest.     McFarlan  v.  The  People,  supra. 

The  scire  facials  showed  a  right  in  the  people  to  execution 
for  the  amount  of  the  recognizance,  and  the  demurrer  was 
therefore  properly  overruled. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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The  People,  to  the  use  of  William  Stiiith  et  al.,  v.  Johi!^ 

D.  Summers  et  al. 

•  Error  to  Hancock. 

Bonds  op  administrators — Suit  on — Jurisdiction  op  county 
COURT. — The  county  court  has  jurisdiction  in  suits  arising  out  of  bonds  of 
executors  or  administrators,  if  the  amount  claimed  does  not  exceed  ^1000. 

Same — Amount  of  judgment. — The  judgment  need  not  be  for  the  full 
penalty  of  the  bond,  but  for  such  damages  as  the  party  has  sustained,  by 
non-compliance  with  its  condition.  Such  judgment  Avill  not  bar  another  ac- 
tion on  the  bond,  but  suits  may  be  brought  until  the  entire  penalty  is  recov- 
ered.- 

Judgment — Suggestion  op  breach — Assessment  op  damages. — If  a 
judgment  has  been  entered  on  such  a  bond  in  the  circuit  court,  the  proper 
remedy  would  be  to  suggest  a  breach,  and  have  damages  assessed  in  that 
court. 

Merger. — If  a  judgment  has  been  entered  on  the  bond,  it  would  merge 
the  latter  in  the  former,  and  no  further  action  could  be  maintained  upon  it. 

This  cause  was  heard  before  Woodson,  Judge,  at  October 
term,  1851,  of  the  Hancock  Circuit  Court. 

Browning  and  Bushnell,  for  Plaintiffs  in  Error. 

Wheat  and  Gkovee,  for  Defendants  in  Error. 

Treat,  C.  J.  It  appears  from  the  record  in  this  case,  that 
an  action  of  debt  was  commenced  in  the  Hancock  county  court, 
in  the  name  of  the  People  of  the  State  of  Illinois,  to  the  use 
of  William  Smith  and  Jeremiah  Smith,  against  Thomas  Sum- 
mers, Robert  B.  Gilmore  and  John  D.  Summers,  upon  an  ad- 
ministrator's bond,  executed  by  Thomas  Summers  as  principal, 
and  the  other  defendants  as  sureties.  The  debt  demanded  in 
the  process  was  $1000,  and  the  damages,  |250.  Gilmore  and 
John  D.  Snmmei's  only  were  served  with  process. 
[*1T4]  They  *appeared  and  moved  to  dismiss  the  suit,  be- 
cause the  county  court  was  without  jurisdiction. 
The  com-t  overruled  the  motion,  and  entered  judgment  against 
them  for  $153.98,  damages.  They  presented  an  appeal  to  the 
circuit  court,  and  that  court  dismissed  the  suit  on  the  ground 
that  the  county  court  had  no  jurisdiction.  It  does  not  appear 
what  was  the  penalty  of  the  administrator's  bond. 

Sec.  5,  Chap.  85,  Revised  Statutes,  provides  that  "probate 
justices  shall  have  jurisdiction  of  all  cases  of  debt  and  assump- 
sit, express  or  implied,  where  executors  or  administrators  shall 
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be  parties,  plaintiff  or  defendant,  and  where  the  amount  on 
either  side,  claimed  to  be  due,  shall  not  exceed  two  thousand 
dollars."  Sec.  12  provides,  "  that  administrators,  executors 
and  their  sureties,  may  be  sued  on  their  bonds,  in  the  probate 
court,  subject  to  the  limitation  contained  in  section  five  of  this 
chapter,  and  the  proof  and  proceed ing-s  shall  be  as  in  ordinary 
cases."  The  act  of  the  12th  February,  1849,  transfers  this 
power  and  jurisdiction  to  the  county  court.  Sec.  69,  Chap. 
109,  Rev.  Stat,  provides,  that  the  bonds  of  executors  and  admin- 
istrators, "  may  be  put  in  suit  and  prosecuted  against  all  or  any 
one  of  the  obligors  named  therein,  in  the  name  of  tlie  people 
of  the  State  of  Illinois,  for  the  use  of  any  j^erson  or  persons 
who  may  have  been  injured  by  reason  of  the  neglect  or  im- 
])roi:)er  conduct  of  any  such  executor  or  administrator  as  afore- 
said, and  such  bonds  shall  not  become  void  on  the  first  recov- 
ery thereon,  but  may  be  sued  u];ou  from  time  to  time,  until  the 
whole  shall  finally  be  recovered." 

Under  these  provisions  the  jurisdiction  of  the  county  court 
does  not  depend  on  the  penalty  of  the  bond.  It  is  the  amount 
claimed  to  be  due  to  the  party  for  whose  use  the  action  is 
brought,  that  determines  the  question  of  jurisdiction.  If  that 
does  not  exceed  one  thousand  dollars,  it  is  the  duty  of  the  court 
to  hear  and  decide  the  case.  The  judgment  need  not  be  for 
the  penalty  of  the  obligation,  but  only  for  the  damages  the  par- 
ty lias  sustained  by  the  failure  to  perform  its  condition.  Such 
a  judgment  will  not  bar  another  action  on  the  bond,  but  suits 
may  continue  to  be  prosecuted  thereon,  until  the  whole  amount 
of  the  penalty  is  recovered.  Itohertson  v.  The  County  Com- 
tnissioners^  5  Gilm.  559,  arose  under  a  somewhat  similar  stat- 
ute, and  is  an  authority  very  much  in  point.  According  to 
that  case,  the  amount  of  the  damages  sustained  by  the  party 
to  whose  use  the  action  is  brought,  and  not  the  penalty  of  the 
bond,  is  the  test  of  jurisdiction. 

It  may  perhaps  be,  when  a  judgment  is  entered  for  the  pen- 
alty by  the  circuit  court  in  an  original  action  upon  a  bond  of 
this  character,  that  the  judgnaent  may  be  pleaded  in  bar  of  a 
second  action.  But  such  a  defense  would  be  sus- 
tained on  the  ground  *that  the  obligation  was  merged  [*1T5] 
in  the  judgment,  and  therefore  no  further  action 
could  be  maintained  upon  it.  The  judgment  would  stand  as 
security  for  any  additional  breaches  of  the  condition  of  the 
bond  ;  and  the  projier  remedy  of  a  party  would  be  to  suggest 
such  breaches  and  have  his  damages  assessed  in  the  same  pro- 
ceeding. 

In  this  case  the  cii'cuit  court  erred  in  dismissing  the  suit. 
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It  should  liave  retained  the  case,  and  rendered  judgment  for 
the  amount  of  damages  established  hj  the  evidence. 
The  judgment  is  reversed  and  the  case  remanded. 

Judgment  revei'sed.  . 


Thomas  Mokgan  and  Andrew  J.  Morgan  v.  George 

Camp. 

Error  to  Pike. 

Eeport  of  tax  coi^'lectob — Statutoky  requirements. — For  tlie  taxes 
due  for  1846,  in  order  to  give  the  court  jurisdiction,  the  collector's  report 
and  his  notice  of  application  for  judgment  must  l)e  substantially  as  required 
by  the  statute.     The  heading  required  by  the  statute  is  necessary. 

The  collector's  report  should  show  on  its  face  in  what  county  the  lands  are 
^ituated,  and  the  year  for  which  the  taxes  are  assessed. 

Notice  op  sale. — The  notice  of  the  sale  must  conform  to  the  statute,  or 
the  collector  has  no  authority  to  sell. 

This  cause  was  commenced  in  Scott  county,  and  was  re- 
uioved  by  change  of  venne  to  Pike  county.  It  was  there 
heard  before  Minshall,  Judge,  at  the  October  term,  1851. 

M.  McCoNNEL,  for  Plaintiffs  in  Error. 

D.  A.  Smith,  for  Defendant  in  Error. 

Treat,  C.  J.  This  was  an  action  of  ejectment,  brought  by 
Camp  against  Thomas  Morgan  and  Andrew  J.  Morgan,  to  re- 
cover the  ]iossession  of  lots  twenty-two  and  twenty-four,  in  the 
town  of  Winchester,  Scott  county.  The  plaintiff"  claimed  title 
to  the  lots,  by  virtue  of  a  sale  of  same  for  taxes,  made  on  the 
2nd  of  June,  1846,  under  a  judgment  of  the  Scott  circuit  court. 
He  introduced  certilied  copies  of  the  report  of  the  collector, 
the  notice  of  the  application  for  judgment,  the  judgment,  the 
])rece])t,  and  the  sheriff's  deed.  The  collector's  report  was 
thus  described: 

"Daniel  Avery,  sheriff  and  ex  officio  collector  of  taxes  for  Scott  county, 

Illinois,  for  the  year  1845,  exhibited  to  the  court  and  filed  a  list  and 

1^176]    description  of  real  *estate,  situated  in  the  county  of  Scott,  charged 

with  taxes  for  the  year  1845,  and  upon  which  said  taxes  have  not 

been  paid,  which  list  and  description  is  recorded  on  the  pages  following^ 

to  wit : 

Cited:  100  111.  289.  See  Starr  &  C.  111.  Stat.  2081  et  seq.  (Ch.  120, 
TJ184  ef  seq.),  notes. 
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1 

LOTS  TN  "WINCHESTETl. 

0 

0.  T. 

Same. 
Same. 

L. 

Value. 

iglOO 
".00 

Tax. 

70 
$1  40 

Costs'. 

A.  J.  Morgan. 
Same. 

24 

^25 
25" 

The  collector  gave  notice  in  the  advertisement,  that  he  would 
sell  the  lands  and  lots  described  hi  the  re|iort,  "for  the  amount 
of  interest  and  costs  due  thereon."  This  evidence  was  all  re- 
ceived against  the  objections  of  the  defendants.  The  jury 
found  the  issue  in  favor  of  the  plaintiff,  and  the  court  re- 
fused to  grant  a  new  trial. 

First.  The  statute  prescribes  the  form  of  the  collectoi-'s 
report.  It  is  to  commence  thus:  "List  of  lands  and  other 
real  estate,  situated  in  the  county  of ,  on  which  taxes  re- 
main due  and  un:  aid  for  the  year  herein  set  forth."  The 
statute  also  ]rovides  that  the  c^eik,  "ujon  the  tiling  of  such 
re])ort  and  certificate  of  publication  by  the  collector,  shall  re- 
ceive and  record  the  same  in  a  bo(^k  to  be  kept  for  tliat  pur- 
pose, in  which  he  shall  enter  all  judgments,  orders  and  other 
proceedings  of  the  court  in  relation  thereto,  and  shall  keep 
and  {.reserve  the  same  as  part  of  the  records  of  his  office." 
Rev.  Stat.  Chap.  89,  Sees.  46  and  57.  This  court  said,  in  jSpell- 
man  v.  Curtenius,  12  111.  409:  "To  give  the  court  jurisdic- 
tion, it  is  essential  that  the  collector  should  make  a  re]  ort, 
and  give  notice  of  the  application  for  judgment,  substantially 
as  reijuired  by  the  statute.  The  report  and  notice  are  the 
foundation  of  the  whole  ]iroceeding,  and  without  them  the 
court  would  have  no  authority  to  enter  judgment."  It  was 
held  in  Picl'ett  v.  Ilartsock,  15  111.  279,  that  a  collector's  re- 
port without  the  lieading  jirescribed  by  the  statute,  was  not 
sufficient  to  confer  jurisdiction  on  the  court  to  enter  judgment. 
The  report  in  the  present  case  is  essentially  defective.  It  does 
not  contain  the  heading  required  by  the  statute.  It  does  not 
show  on  its  face  in  what  county  the  lands  are  situated,  or  the 
year  for  which  the  taxes  were  assessed.  The  preface  of  the 
clerk  does  not  remedy  the  defect  in  the  report.  The  law  re- 
quires him  to  record  the  report  at  large;  and  he  certifies  the 
paper  offered  in  evidence  to  be  "a  full,  true  and  correct  copy 
of  the  report  of  the  collector."  We  must  intend  that  it  is  a 
comj^lete  transcript  of  the  report. 

Second.  There  is  another  fatal  objection  to  the  tax  title. 
It  is  the  duty  of  the  collector  to  give  notice  in  the  advertise- 
ment, that,  on  the  fourth  Tuesday  succeeding  the  commence- 
ment of  the  court,  "all  the  lands  against  which  judgment  shall 
be  pronounced,  will  be  exposed  to  public  sale  at  the 
court-house  of  the  *said  county,  for  the  amount  of     [*177] 


said  taxes,  interest  a^d  costs  due  thereon."    Rev.  Stat 
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Chap.  89,  Sec.  47.  A  collector  has  no  anthoi-ity  tomakeapa^e 
without  giving  this  notice.  A  party  cannot  be  divested  of  liis 
title,  unless  this  requirement  of  the  statute  is  observed.  The 
advertisement  in  this  ease  was  clearly  defective.  It  did  not 
apprise  the  owner  tliat  his  property  would  be  sold  for  taxes. 
The  sale  for  the  taxes  charged  against  the  lots  was  unauthor- 
ized and  void. ' 

The  plaintiff  acquired  no  title  to  the  lots  by  virtue  of  the 
sale  for  taxes.  The  judgment  must  therefore  be  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 


George  Stone  et  al.  v.  Jonathan  Wood,  Adminis- 
trator de  bonis  non  of  the  estate  of  Calvin  E-.  Stone, 
deceased. 

Appeal  from  Pike. 

Judgment — Allowance  of  claim  against  estate — Conclusive. — The 
judpfinent  of  a  county  court,  allowinsr  the  debt  of  a  creditor  against  an  es- 
tate, is,  as  between  the  creditor  and  the  administrator,  conclusive,  till  re- 
versed or  impeached  for  fraud. 

Same — Application  for  sale  of  real  estate  by  administrator — 
Right  op  heir. — But  when  an  administrator  applies  for  leave  to  sell  the 
real  estate  for  the  purpose  of  paying  such  judgment,  it  is  not  conclusive  as 
against  an  heir,  and  he  may  contest  the  application,  unless  he  has  been  made  a 
party  to  the  judgment,  by  joining  in  taking  an  appeal  from  it  to  a  superior 
court. 

Administrator — Taxes. — An  administrator  is  not  bouAd  by  law  to  pay 
taxes  on  the  real  estate  left  by  the  decedent. 

Same — Judgment  against — Not  lien  on  land. — A  judgment  against 
an  administrator,  is  not  a  judgment  against,  or  a.  lien  upon  the  land  left  by 
the  decedent. 

Judgment  creditor  of  administrator — Scire  facias  against  heir. 
— A  creditor  having  a  judgment  against  an  administrator,  cannot  sue  out  a 
scire  facias  upon  the  judgment  against  an  heir,  to  make  it  chargeable  upon 
the  land. 

Same — Heir  not  privy. — An  heir  is  not  a  privy  to  a  judgment  against  an 
administrator. 

Same — Effect  as  evidence. — A  judgment  against  an  administrator  is 
jn'ima  facie  evidence  of  the  existence  of  a  debt  against  the  estate,  as  against 
an  heir. 

Cited:  Administrator,  relation  of,  to  realty.  17  111.  141;  64  111.  499;  88 
111.  146;  14  Bradw.  554;  of  his  right  to  bring  action,  53  111.  190;  not  trustee 
as  to  realty,  101  111.  400;  judgment  against,  when  not  conclusive  against 
heirs,  17  111.  388;  19  III.  115;  59  111.  533:  right  of  heirs  to  contest  it,  44  III. 
493;  82  111.  83.  Allowance  of  claim,  inconclusive  as  to  heir,  23  111.  617 
[5661;  pffectof,  on  heirs,  33  111.  206;  conclusive  when.  13  Bradw.  552;  36 
111.452;  ;;r/?»rt /ar/e  evidence  against  heirs,  44  III.  207;  when  not  conclu- 
sive, 86  111.  376.  Realty  under  control  of  heir,  39  111.  406.  How  title  of  j 
heir  can  be  divested,  82  111.  62. 
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In  October,  1S.51,  Jonathan  Wood,  administrator  de  lonis 
non  of  Calvin  R.  Stone,  deceased,  petitioned  the  Circuit  Court 
of  Pike  county,  showing  that  Stone  died  in  the  year  183S,  in- 
testate ;  that  administration  upon  his  estate  was  lirst  granted 
to  one  Peabody,  who  died  before  any  settlement  whatevei- was 
made  of  Stone's  est9,te  ;  tliat  in  February,  1841,  letters  of  ad- 
ministration de  lonis  non  were  granted  to  said  "Wood,  who  took 
upon  himself  the  business  of  said  administration;  that  Stone 
left  no  personal  property  in  the  State  of  Illinois  ;  that  a  con- 
siderable amount  of  indebtedness  was  proved  against  Stone's 
estate;-  that  estate  was  insolvent  so  far  as  personal  es- 
tate was  *concerned;  that  petitioner  was  ordered  by  [*178] 
the  Probate  Court  to  petition  for  the  sale  of  real  es- 
tate, which  he  did  in  Septonber,  IS-il ;  order  for  sale  granted, 
and  sale  made,  and  proceeds  applied  in  discharge  of  indebted- 
ness; that  account  current  was  rendered  and  approved,  leaving 
a  balance  of  $45  in  the  hands  of  petitioner;  that  since  then, 
no  personal  property  of  deceased  has  been  discovered ;  that 
at  April  term,  1851,  of  Pike  County  Court,  one  Lippincott 
sued  petitioner,  who  appeared  in  said  County  Court  by  himself 
and  attorney,  and  defended,  but  said  Lipj>incott  obtained  an 
allowance  against  the  estate  of  Stone  for  $332.65,  to  be  paid 
out  of  property  not  theretofore  inventoried ;  that  Lippincott 
Hied  an  inventory  of  real  estate,  (describing  it) ;  that  upon 
the  tiling  of  this  inventory,  the  County  Court  ordered  peti- 
tioner to  make  ap])lication  for  the  sale  of  this  real  estate; 
])etition  sets  forth  the  notice  given  and  the  names  of  the  heirs. 
The  petition  further  states  that  I.  N.  Morris,  at  the  Septem- 
ber term  of  said  County  Court,  was  allowed  against  Stone's 
estate,  the  sum  of  $2,259,  to  be  paid  out  of  any  money  or  estate 
not  inventoried  or  accounted  for;  that  petitioner  appeared  by 
attorney,  and  contested  this  claim  s(;t  up  by  Morris;  that 
Morris  tiled  an  additional  inventory,  and  that  petitioner  was 
directed  to  apply  for  leave  to  sell  this  additional  property, 
praying  that  the  widow  and  heirs  of  Stone  might  be  made  par- 
ties, etc.,  and  for  an  order  of  sale.  A  supplemental  petition  was 
afterwards  tiled,  setting  forth  the  discovery  of  other  real  es- 
tate, with  a  ]5rayer  for  the  sale  thereof. 

A  guardian  ad  litem  was  appointed  to  represent  the  minor 
heirs,  who  answered,  admitting  the  appointment  of  adminis- 
trators, but  denying  any  knowledge  of  the  claim  of  Lippincott, 
and  that  Stone  was  indebted  to  him,  averring  that  said  wards 
were  non-residents,  and  were  never  made  parties  to  any  pro- 
ceeding taken  in  reference  to  the  proving  of  the  claim;  as- 
serting that  Stone  died  in  April,  1838,  and  that  the  notes 
which   were  the  foundation  of  Lippincott's  claim,  bear  date 
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and  were  actually  made  by  one  George  Bartlett,  (wlio  signed 
said  notes  "W.  S.  Mill  Co.,  by  George  Bartlett,  Agent,'')  in 
February,  1839,  long  after  the  decease  of  Stone ;  that  if  Stone 
was  a  partner  in  any  mill  comjmny,  the  partnership  was  dis- 
solved by  his  death.  The  answer  of  the  guardian  ad  litem, 
also  set  out  the  origin  of  the  claim  of  Morris,  which  was,  that 
the  father  of  Morris  had  accepted  and  paid  two  drafts  by 
Stone  upon  him  to  the  amount  of  twelve  hundred  dollars,  for 
land  sold  by  Stone  to  the  father  of  Morris,  the  value  of  which 
had  been  fraudulently  represented  by  Stone  to  the  father  of 
Morris,  in  consequence  of  which,  the  latter  repudiated  the 
sale,  and  I.  N.  Morris,  becoming  the  beneficial  owner  of  the 
claim  proved  against  the  estate  of  Stone,  arising 
[*179]  *out  of  this  transaction,  his  claim,  with  interest  in- 
cluded, amounted  to  the  said  sum  of  $2,259.  The 
answer  of  the  guardian  ad  Vitein  stated  objections  to  the  allow- 
ance of  this  claim,  and  asked  to  have  the  petition  for  an  order 
of  sale  dismissed.  Exceptions  were  tiled  to  the  answer  of  the 
guardian  ad  litem.  The  fourth  and  iifth  exceptions  were  sus- 
tained by  the  Circuit  Court. 

The  fourth  exception  was  as  follows:  "Said  answer  does 
not  show  either  fraud  or  mistake  in  the  allowance  by  the 
County  Court  of  the  claims  of  the  said  1.  ]^.  Morris  against 
the  said  estate,"  and  the  fifth  as  follows :  "Said  answer  seeks 
to  go  back  of  the  adjudication  of  the  County  Court,  and  set 
up  by  way  of  bar  to  a  sale  of  the  land,  matters  adjudicated 
and  settled;  the  said  court  having  full  power  and  author- 
ity to  make  the  said  allowances,  and  adjudicate  upon  said 
claims." 

A  sale  of  the  lands  in  accordance  with  the  prayer  of  the 
]~!etition,  was  ordered  at  December  term,  1853,  of  Pike  Circuit 
Court,  Walker,  Judge,  presiding.  The  heirs  of  Stone  bring 
the  case  here  and  assign  errors. 

W.  A.  and  J.  Geimshaw,  for  Appellants. 

C.  L.  IIiGBEE,  for  Appellee. 

Caton,  J.  The  administrator  of  the  estate  of  Calvin  R. 
Stone,  deceased,  applied  to  the  circuit  court  for  leave  to  sell 
i-eal  estate  for  the  payment  of  debts  which  had  been  allowed 
against  the  estate  by  the  county  court.  U]xm  the  hearing  of 
this  ajiplication  in  the  county  court,  the  heir  appeared  and 
offered  to  prove  that  the  claims  which  had  been  allowed  by  the 
county  court,  and  to  pay  which  the  real  estate  was  asked  to  be 
sold,  were  not  legally  and  justly  due  from  the  intestate,  and 
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that  tliey  liad  been  illegally  and  nnjnstly  allowed  by  the  county 
court.  The  county  court  refused  to  allow  this  defense,  from 
wliich  decision  the  heii*  has  brought  this  case  here  for  review. 
This  requires  lis  to  determine  what  ettcct  is  to  be  given  to  the 
order  of  the  county  court  allowing  the  claims  as  against  tli ; 
heir  upon  such  an  apjilication.  The  true  constrr^ction  of  our 
statute  of  Avillsmiist  detei'mine  the  question.  We  have  already 
decided  in  two  cases,  that  the  order  of  the  county  conrt  allow- 
ing tlie  debt  of  a  creditor  against  the  estate,  is  a  judgment  of 
a  court  of  competent  jurisdiction  in  favor  of  the  creditor  and 
against  the  administrator,  and  as  between  those  parties,  it  is 
necessaril}'-  conclusive  till  reversed  by  a  su]  erior  tribunal, 
unless  impeached  for  fraud.  Is  such  judgment  conclusive 
against  the  heir  when  the  administrator  applies  to  the  circuit 
court  for  leave  to  sell  the  real  estate  for  the  ]  ay- 
ment  of  such  judgment?  *We  think  not.  Under  [*180] 
our  law  the  legal  title  to  the  personal  estate  is  in 
the  administrator,  while  the  tide  to  the  re.d  estate  descends 
to  the  heir  at  ^aw.  The  administrator  is  the  sole  representa- 
tive of  the  personal  estate,  but  ncc  >i  the  real  property.  The 
judgment  then  was  conclusively  binding  upon  the  personal  es- 
tate, for  the  representative  of  that  estate  was  before  the 
court,  and  a  direct  party  to  thst  judginent;  but  the  heir  was 
not  befjre  the  court,  nor  a  direct  party  to  the  judgment.  He 
was  not  notified  to  appear  upon  that  trial,  nor  given  an  oppor- 
tunity to  appear  and  contest  the  validity  of  that  judgment. 
It  is  true,  the  statute  gives  the  right  to  come  in  and  api-eal 
from  such  judgment,  provided  he  happen  to  hear  of  it  in 
time  to  take  the  appeal ;  but  it  is  not  made  his  duty  to  do  so, 
nor  has  the  law  provided  that  he  should  have  notice  to  enable 
liim  to  do  so.  Had  he  thus  appeared  and  made  liimself  a 
])arty  by  taking  an  appeal,  he,  as  a  party,  would  no  doubt  bo 
bound  by  the  judgment  rendered  on  the  appeal.  Till  he  does 
thus  come  in,  he  certainly  is  not  a  party,  nor  is  he  even  a 
jn-ivy,  except  so  far  as  he  may  have  an  interest  in  the  personal 
estate,  as  being  entitled  to  the  residye  after  the  payment  of 
the  debts.  But  as  regards  the  real  estate,  we  tliink  his  posi- 
t'on  esseTitiaby  different.  There  the  title  is  vested  in  him, 
and  is  placed  b^yo  id  the  reach  or  control  of  the  administrator, 
exce]it  the  couri  is  vested  with  authority,  upon  a  special  pro- 
ceeding against  the.  heir  to  direct  him  to  sell  the  title 
of  the  heir.  Nor  is  the  administrator  bound  to  protect 
the  real  estate.  He  is  not  even  authorized  by  law  to  pay 
taxes  upon  it;  but  it  is  in  all  respects  vested  in  and  under 
the  control  of  the  heir.  To  it  the  administrator  is  an  utter 
(Stranger.     The  judgment  against  the  administrator  is  not  a 
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judgment  against,  or  a  lien  npon,  the  land.  The  creditor  can- 
not, under  our  statute,  even  sue  (^ut  a  seif'e  facias  upon  that 
judgment  against  the  heir  so  as  to  make  it  chargeable  upon 
the  land,  as  is  the  case  in  some  of  the  States.  Were  such  the 
law,  the  rule  might  be  different.  Wei-e  we  to  admit  the 
lieir,  so  far  as  it  might  affect  the  real  estate,  a  privy  with  the 
administrator  to  that  judgment,  the  conclusion  would  inevita- 
bly follow  that  lie  would  be  bound  by  it.  But  such,  we 
think,  was  not  the  intention  of  the  legislature.  Before  the 
administrator  can  acquire  any  right  to  interfere  with  or  sell 
the  real  estate,  he  is  required  to  institute  a  proceeding  in 
the  circuit  court  citing  the  heir  before  it,  and  requiring  him 
to  show  cause  why  the  lands  should  not  be  sold  to  pay  the 
debts  of  the  estate.  The  law  then,  for  the  first  time  calls 
him  into  court,  and  gives  him  an  opportunity  of  being  heard, 
and  of  contesting  the  validity  of  the  claims,  to  pay  which, 

his  land  is  asked  to  be  sold.  He  is  cited  into  court 
[*181]     *for  some  purpose,  certainly.      It  may  be  said  that 

that  purpose  is  to  enable  him  to  show  that  the  per- 
sonal estate  is  not  exhausted,  and  that  hence  there  is  no  occa- 
sion to  resort  to  the  real  estate.  The  statute  does  not  thus 
limit  his  rights,  but  he  is  required  "to  show  cause  why  it 
should  not  be  sold  for  the  purposes  aforesaid."  And  what 
were  those  purposes?  In  the  language  of  the  statute  it  is  to 
pay  the  debts  of  the  intestate.  The  administrator  is  required 
in  his  petition  to  give  a  schedule  of  those  debts.  Shall  it  be 
said  that  none  of  them  shall  be  contested  by  the  heir?  There 
is  as  much  authority  for  contesting  a  debt  Avhich  has  been 
passed  upon  and  approved  by  the  probate  court,  as  one  which 
has  been  admitted  by  the  administrator  to  be  just,  and  as  such 
placed  in  his  schedule.  It  is  true,  there  may  not  be  as  much 
necessity  in  the  former  as  in  the  latter  case,  for  there  is  a 
grealer  presumption  that  a  claim  is  just  which  has  received 
the  sanction  and  judgment  of  the  probate  court,  than  one  that 
has  not;  and  for  that  reason  the  judgment  of  the  probate 
court  may  be  held  to  he  prima  fade  evidence  of  the  validity 
of  the  demand.  But  the  terms  of  the  statute  are  broad,  and 
give  him  as  much  right  to  contest  the  one  .-is  the  other.  It 
may  be  said,  that  the  creditor  is  not  a  party  to  the  proceed- 
ing on  the  application  to  sell  the  real  estate  to  pay  his  debt 
and  is  not  called  upon  to  appear  there  to  establish  his  claim, 
and  the  administrator  may  not  have  the  means  of  doing  so. 
That  is  true ;  and  it  is  as  just  and  proper  to  hold  that  the 
creditor  is  not  bound  by  the  defense  which  has  been  set  up  by 
the  heir  in  a  proceeding  to  which  he  was  not  a  party,  as  it  is 
to  hold  that  the  heir  was  not  bound  by  the  judgment  in  favor 
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of  the  creditor,  which  was  established  in  the  absence  of  tlio 
heir,  but  it  is  no  more  so.  The  creditor  not  being  conchided 
in  his  absence  by  the  decision  of  the  circuit  court,  refusing  to 
allow  his  claim  on  the  ai:plication  of  the  administrator  to  sell 
tlie  real  estate  of  the  heir,  he  has,  if  lie  thinks  he  can  estab- 
lish the  validity  of  his  claim,  but  to  sue  the  heir  at  law,  and 
thus  raise  the  question  directly  between  the  parties  immedi- 
ately interested,  and,  if  he  can  obtain  a  judgment  against  the 
heir,  subject  the  lands  which  have  descended  to  him  to  sale 
for  its  satisfactit»n.  Thus,  all  parties  have  an  opportunity  of 
being  fairly  heard. 

I  have  found  no  case  in  point,  establishing  a  contrary  rule. 
It  is  true  the  books  are  full  of  cases  holding  that  privies  as 
well  as  parties  are  concluded  by  the  judgment  of  a  court  of 
competent  jurisdiction,  but  none  holding  that,  under  a  statute 
like  ours,  the  heir  is  a  party  to  a  judgment  against  the  admin- 
istrator. Did  the  statute  authorize  the  land  to  be  sold  under 
such  a  judgment,  its  effect  would  be  very  different. 

*But  authorities  are  not  wanting  of  the  highest  [*182] 
character  directly  upon  the  point.  1  shall  only  refer 
to  the  case  of  Gariiett  v.  Macon^  6  Call.  308.  Cliief  Justice 
Marshall  in  that  case  said :  "  The  defendants  insist  that  the 
decree  against  the  personal  representative  of  George  Brooks,  is 
conclusive  evidence  against  the  devisee  of  the  existence  of  the 
debt. 

"  The  cases  cited  by  counsel  in  support  of  this  proposition  do 
not  decide  the  very  point.  Not  one  of  them  brings  directly 
into  question  the  conclusiveness  of  a  judgment  against  the 
executor  in  a  suit  against  the  heir  or  devisee.  They  undoubt- 
edly show  that  the  executor  com])letely  represents  the  tes- 
tator as  the  legal  owner  of  his  personal  p'operty  for  the  pay- 
ment of  his  debts  in  the  first  instance,  and  is  consequently  the 
proper  person  to  contest  the  claims  of  his  creditors.  Yet  there 
are  strong  reasons  for  denying  the  conclusiveness  of  a  judg- 
ment agamst  an  executor  in  an  action  against  the  heir.  He  is 
not  a  party  to  the  suit,  cannot  controvert  the  testimony,  ad- 
duce evidence  in  opposition  to  the  claim,  or  appeal  from  the 
judgment.  In  case  of  a  deficiency  of  assets,  the  executor  may 
feel  no  interest  in  defending  the  suit,  and  may  not  choose  to 
incur  the  trouble  or  expense  attendant  on  a  laborious  investi- 
gation of  the  claim.  It  would  seem  unreasonable  that  the 
heir  who  does  not  claim  under  the  executor,  should  be  es- 
topped by  a  judgment  against  him. 

"  In  the  case  of  Munford's  heirs  in  this  court,  the  question 
was  decided  against  the  conclusiveness  of  such  a  judgment, 
and  I  am  not  satisfied  that  the  decision  was  erroneous. 
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"  This  case,  however,  varies  from  that  in  a  materia!  circum- 
stance. In  that  case,  however,  the  heir  was  bound  by  the 
obh'gation  of  his  ancestor,  and  was  liable  to  the  creditor 
directly.  In  this  case,  the  creditor  is  boimd  to  proceed 
against  the  executor,  and  to  exhaust  the  personal  estate  before 
the  lands  become  liable  to  his  claim.  The  heir  as  devisee 
may,  indeed,  in  a  court  of  chancery  be  united  with  the  ex- 
ecutor in  the  same  action,  but  the  decree  against  him  would 
be  dejjendent  on  the  insufhciency  of  the  personal  estate.  Since, 
then,  the  proceeding  against  the  executor  is  in  substance  the 
foundation  of  the  proceeding  against  the  heir  as  devisee,  the 
argument  for  considering  it  ■dspt'hyia  facie  evidence  may  be 
irresistible,  but  I  cannot  consider  it  as  an  estoppel.  The  judg- 
ment not  being  against  the  |:erson  representing  the  land,  ought, 
I  think,  on  the  general  principle  which  applies  to  give  records 
in  evidence,  to  be  re-examinable,  where  brought  to  bear  upon 
the  proprietor  of  the  land." 

We  are  willing  to  hold,  with  this  case,  that  the  judgment 
against  the  administrator  \%  j)r'wia  facie  evidence  of  the  exist- 
ence of  the  debt  against  the  estate  as  against  the  heir, 
[*183]  but  *further  than  this,  we  cannot,  with  our  view  of 
the  intention  of  the  legislature  and  the  rights  of  the 
heir,  feel  authorized  to  extend  it.  If  he  can  show,  as  he 
offered  to  do,  that  the  claims  were  unjust,  and  that  not  one 
cent  was  legally  due  upon  them  from  his  ancestor,  the  doors 
of  justice  should  not  be  closed  against  him. 

The  judgment  must  be  leversed  and  the  cause  remanded. 

Judgment  reversed. 

ScATES,  J.,  DISSENTING.  The  Only  point  upon  which  I  pro- 
pose any  remarks  is,  as  to  the  effect  of  a  judgment  of  the 
county  court  in  allowing  a  c^aini  against  an  estate.  Tliat  court 
has  jurisdiction  of  the  subject  of  claims  of  the  kind,  and  had 
of  the  ]mrticular  claims  involved  in  this  suit,  >7hich  were  al- 
lowed by  the  court,  and  the  administrator  directed  to  make 
this  application  for  a  sale  of  the  real  estate  to  i^ay  them. 

This  ap))lication  is  resisted  by  the  heirs  upon  the  ground 
that  these  debts  are  not  due  from  the  estate.  The  question  is 
therefore  broadly  presented,  as  to  the  extent  to  which  heirs 
are  concluded  by  the  judgment  of  the  county  court  upon  mat- 
ters of  debt  and  account,  litigated  befoi-e  them.  As  to  the 
general  rule,  I  need  only  refer  to  the  cases  of  Ralston  et  al. 
V.  Wood,  15  111.  168;  Gray  et  al.  y.  GllUlanet  al.,lh  IW. 
454,  to  sustain  the  conclusiveness  of  judgments  upon  parties  and 
jirivics,  and  those  deriving  title  through  them,  upon  the  mat- 
ters investigated  and  involved  in  the  issues  in  the    particular 
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cause.  And  the  policy  of  the  law  does  not  stop  at  the  issues 
and  facts  in  the  record,  but  extends  a  like  protection  to  prop- 
erty acquired  in  executing  these  judgments,  though  they  be  er- 
roneous, and  afterwards  reversed.  See  authorities  cited  in 
Gilman  etal.  v.  Hamilton  et  al.,  16  111.,^^^;^. 

I  do  not  propose  again  to  discuss  these  questions  which  have 
been  fully  examined  and  discussed  in  tlie  above  cases,  and  are 
too  well  settled  upon  authority  to  require  a  re-examination. 

It  is  not  in  tlie  ju'inciples,  but  m  their  application,  that  a  dif- 
ference of  opinion  may  exist,  and  difficulty  be  found. 

If  these  judgments  are  held  conclusive  upon  the  heirs,  it  is 
contended  their  inheritance  is  exposed,  after  exhaustion  of  the 
personalty,  to  be  taken  for  the  del)ts,  to  the  litigation  and 
adjustment  of  which  they  are  not  parties,  and  have  no  opptr- 
tunity  of  contestmg;  and  then-  rights  may  be  sacrificed  by  the 
carelessness,  neg^igence,  ignorance  or  fraud  of  the  admmistra- 
tor ;  and  but  little  hope  left  to  tender  years,  of  being  able 
to  expose  tliis,  or  obtain  redress  therefor,  upon  arrivmg  at 
years  of  discretion. 

On  the  otlier  hand,  it  is  the  creditor's  right  to  have 
payment  *()ut  of  the  land,  when  the  personalty  fails.  [*184] 
If,  after  he  has  fully  litigated  and  established  his  de- 
mand by  proof,  and  obtained  judgment  for  his  debt,  binding 
and  conclusive  upon  him  and  the  estate  as  to  the  amount,  it 
should  be  agam  oj-en  to  be  disputed  and  litigated,  and  even 
totally  disproved,  between  the  adminisTi-ator  and  the  heirs,  on 
an  application  for  a  sale  of  the  land  for  its  payment,  in  which 
he  is  no  ])arty.  and  has  no  right,  notice  or  opportunity  of  be- 
ing heard,  his  rights  may  be  sacrificed  by  the  same  nes^igence, 
ignorance  or  fraud  of  the  administrator.  Administrate rs 
would  have  att'e  knowledge,  incbnation  or  opportunity  to  iind 
and  produce  the  necessary  evidence  to  sustain  a  creditor's 
claims.  Yet,  as  the  order  of  sale  is  frequently  the  only  means 
of  ])ayment,  a  defeat  of  the  a])plication  would  be,  in  effect,  a 
reversal  of  the  creditor's  judgment.  There  is  thus  apparent 
mischief  and  hardship  either  way;  but  to  avoid  one  extreme, 
we  should  not  run  into  the  opposite.  The  best  solution  of  the 
difficulty  will  be  found  in  an  adherence  to  and  application  of 
analogous  ]n-incip^s,  in  dealing  with  and  administering  tliis 
secondary  real  estate  fund  of  assets. 

At  the  common  law,  lands  were  not  liable  for  debt,  neither 
in  the  lifetime  nor  after  tlie  death  of  the  owner.  Bu+  when 
by  statute  it  became  liable,  though  in  a  limited  extent,  by  an- 
a'ogy  the  liens  and  principles  applicab'e  to  such  a  power  and 
mode  of  disj.osition  wore  soon  applied  to  it, and  statute  debt- 
ors lield  it,  and  their  heirs,  devisees  and  purchasers  took  it, 
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subject  to  these  liabilities,  for  the  satisfaction  of  creditors  out 
of  the  animal  issues. 

Under  our  statute,  lands  are  as  entirely  and  comp"ietel_y  liable 
for  debts  as  personalty  ;  and  with  but  two  distinctions,  that  the 
personalty  is  the  primary  fund,  and,  as  such,  the  title  and  pos- 
session ]mss  immediately  to  the  administrator;  the  reaHy  sec- 
ondarily, and  therefore  it  descends  and  the  titles  md  possession 
vest  sub  modo  in  the  heir,  subject  to  be  divested,  if  needed, 
for  the  payment  of  the  debts,  after  exhaustion  of  the  assets  of 
the  primary  fund. 

In  the  adjustment  and  recovery  of  debts  and  iDroperty  of  the 
estate,  and  litigation  and  settlement  of  demands  npon  .it.  the 
administrator  represents  the  creditors,  heirs,  legatees  and  dis- 
tributees by  privity  of  estate,  or  by  0]:)eration  of  law,  so  that 
his  acts  are  binding,  and  judgments  to  which  he  is  a  party, 
conclude  him,  the  creditors,  and  other  claimants  of  the  person- 
alty, even  including  the  sureties  on  the  administration  bond. 
(15  m.  168.)  These  last,  it  is  said  in  RaUton  et  al.  v.  Wood, 
above,  may  appeal  from  judgments  on  settlement  of  adminis- 
trator's accounts  Nor  can  there  be  any  doubt  of  the  right  of 
the  others  to  a  like  appeal  from  the  "  judgments,  or- 
[*185]  ders  or  decrees"  *of  the  county  court,  ujion  like  prin- 
ciple, under  the  138th  section  of  the  statute  of  wills. 
(Rev.  Laws,  p.  564,  Sec.  138.)  Where  does  the  analogy  end, 
and  the  distinction  begin  ?  Is  it  to  be  found  in  the  fact  that 
the  land  is  but  a  secondary  fund,  and  as  such  the  tit^e  and  pos- 
session descend  to  the  heir  in  the  first  instance  ?  I  cannot  per- 
ceive any  reason  from  this  for  a  difference  or  distinction  as  to 
the  power,  authority  and  obligation  of  the  administrator  to 
settle,  nor  in  the  adjustment  of  the  debts,  and  the  application 
of  the  ]Ti-imary  fund.  Nor  is  any  perceivable  in  the  jurisdic- 
tion and  conclusiveness  of  the  judgments  of  the  court  thereon. 
If  this  power  and  jurisdiction  is  essential  for  the  settlement  of 
estates,  to  make  a  linalty  of  the  administration,  it  must  extend 
to  and  bind  the  realty  as  a  secondary  fund,  at  some  time. 
What  reason  or  analogy  is  there  to  sustain  their  semi-obliga- 
tions, binding  a.l  interests  as  to  the  one  fund,  and  of  no  obli- 
gation as  to  the  other?  The  same  heirs,  legatees  or  distrib- 
utees, are  owners  of  the  personalty  also,  subject  to  the  same 
claim  of  creditors.  If  they  are  bound  as  to  the  personalty,  it 
must  be  because  they  are  jjrivies  in  estate  or  law.  The 
administrator  does  not  take  the  personalty  in  his  own  right, 
but  as  trustee,  for  the  use  of  the  cestui  que  tinists,  including 
both  creditors  and  distributees,  legatees  and  heirs.  It  is  true, 
as  respects  the  piersonalty,  he  takes  the  tit^e  and  possession 
with  the  power  and  right  necessary  to  fulfill  the  trust.     At  the 
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same  time  and  by  the  same  mean'?,  lie  acquires  tlie  power  and 
right,  without  tit^e  and  possession,  over  the  realty,  as  part  of 
the  same  trust,  and  for  the  same  objects.  But  the  exercise  of 
this  power  in  relation  to  the  realty,  depends  'upon  a  contin- 
gency, the  insufficieucy  of  the  }  erscnaltj.  Now,  this  dehcien- 
c_y  is  exhibited  as  the  natural  result  of  the  fultillment  of  the 
trust,  in  regard  to  the  ]irimary  or  ]iersonal  fund.  Before  this 
fund  can  be  applied  and  exhausted,  he  m-ifst  ascertain  what  is 
due  to  creditors.  Tlieir  debts  must  he  'proven.,  established  and 
settled  in  an  authentic  and  obligatory  form,  and  one  that  will 
justify  and  discharge  the  administrator  in  paying;  otherwise 
he  would  be  guilty  of  a  breach  of  the  trust,  and  a  devastavit  of 
the  fund.  But  all  courts,  I  believe,  have  treated  these  orders 
or  judgments  of  probate  courts,  allowing  claims,  not  only  as  a 
justilication  for  the  payment,  but  have  enforced  them  against 
administi-ators,  and  not  only  as  to  each  creditor  with  respect 
to  his  individual  c'aim,  but  as  among  all  the  creditors  and 
distributees  of  a  surplus.  No  other  rule  can  be  applied,  for 
under  it  no  man  would  act  as  administrator  in  a  trust  so  full 
of  hazard  and  perplexity,  nor  could  any  creditor  or  distributee 
receive  his  own  with  an}^  confidence  or  assurance  of  keep- 
ins:  it. 

*I  am  reasoning  from  analogy.  "When  the  law  sub-  [*186] 
jected  lands  to  the  payment  of  debts,  through  admin- 
istrations, and  to  the  same  extent  as  tlie  personalty,  it  simply 
postponed  or  deferred  that  charge  upon  it,  until  the  other 
fund  was  ascertained  to  be  insufficient,  and  which  the  admin- 
istrator is  required  to  make  ap]:iear  in  a  suit  against  the  heir 
for  the  sale  of  the  land.  And  in  order  to  do  this,  he  must 
show  that  he  has  made  and  filed  an  inventory,  an  appraise- 
ment bill,  and  a  sale  bill  in  the  county  court,  and  that  he  has 
ap])lied  the  proceeds  of  the  ]3ersonalty,  or  such  part  as  have 
come  to  his  hands,  towards  the  payment  of  the  debts.  Rev. 
Laws,  1845.  p.  559,  Sec.  Iti8.  In  order  to  this,  he  is,  by  sec- 
tion 103,  to  make  a  just  and  true  account  of  the  personal  estate 
and  debts.  Shall  he  be  required  anew,  and  like  the  creditor, 
to  produce  proof  to  establish  every  debt  allowed  by  the  county 
court?  No  man  would  acce])t  an  administration  on  such  terms, 
unless  with  a  view  to  defraud  all  parties. 

By  section  125,  page  502,  the  county  court  is  requii-ed  to 
make  out  "an  abstract  from  its  records,  of  the  debts  and 
credits  of  such  estate,  and  of  the  lands  owned  by  such  testator 
or  intestate,  from  the  inventory  ot  such  estate,"  and  this  shall 
be  presented  to  the  court  on  the  ap]3lication  for  the  sale. 

So  far  as  these  debts  have  been  allowed  by  the  court  and 
passed  into  judgment,  surely  the  administrator  can  be  required 
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to  present  no  further  or  better  proof  tlian  that  judgment.  For 
by  section  95,  the  administrator  shall  give  a  general  notice  for 
filing  claims,  and  all  claims  tiled  nnder  it,  and  all  that  are  tiled 
upon  special  notice  to  the  administrator,  as  by  sections  116,  117 
and  118,  are  regarded  as  regular  suits,  and  full  proofs  required, 
and  judgments  given,  and  tliese,  the  administrator  is,  by  sec- 
tion 120,  requiied  to  pay.  The  county  court  may  compel  him 
to  apply  for  an  order  of  sale,  (Sec.  114,)  and  he  is  chargeable 
with  all  the  real  estate  that  he  can  recover  upon  due  and 
proper  diligence.  (Sec.  92.)  The  county  court  shall  make  an 
entry  of  all  demands  allowed,  and  tile  and  ])reserve  the  paj-ers^ 
and  if  the  administrator  ]3ay  any  demand  before  its  allowance, 
he  is  required  to  establish  the  validity  of  the  claim  by  the  like 
evidence  as  is  required  in  other  cases.     (Sec.  122.) 

With  all  these  safe-guards  to  creditors  and  heirs,  is  also  the 
additional  one,  of  appeal  from  "all  judgments,  orders  or  de- 
crees" of  the  county  court,  "in  favor  of  any  person  who  may 
consider  himself  or  herself  aggrieved  by  any  judgment,  order 
or  decree  of  the  court."     (Sec.  138.) 

"While  the  heir  does  not  derive  his  right  or  title  to  the 
fealty,  through  the  administrator,  he  yet  holds  the  land  sub- 
ject to  the  trust  in  the  hands  and  power  of  the  administrator, 
and  so  I  deduce,  by  the  strictest  analogy,  a  privity  in 
[*187]  estate  for  the  *purposes  of  the  administration.  I  am 
not  disposed  to  avoid,  explain  or  modify  the  conse- 
quences to  which  this  analogy  leads  me;  and  that  is  the  con- 
clusiveness of  these  judgments  upon  the  heirs,  and  the  sale 
of  their  estates.  The  stability  and  confidence  of  human  af- 
fairs demand  that  judgments  of  courts  possess  this  character, 
and  have  this  effect  upon  the  subject  matter,  as  among  all  the 
parties  and  privies  whose  interests  are  involved.  And  it  would 
seem  to  me  from  a  careful  examination  of  the  decisions  of  the 
American  courts,  that  the  distinction  taken,  has  been  predi- 
cated upon  the  supposed  importance  and  character  of  the  prop- 
erty itself,  rather  than  the  relationship  of  its  owner.  They 
have  looked  to  the  inheritance  under  the  law  of  primogeni- 
ture, as  a  semi-sacred  property,  and  have  forgotten  the  owner 
as  a  mere  distributee  of  the  surplus  of  the  personalty  under 
the  English  rule,  and  of  the  whole,  personalty  and  realty,  under 
ours.  And  I  am  unable,  upon  any  principle  of  law,  or  rule  of 
analogy,  to  give  these  judgments  any  effect  at  all  against  the 
heir,  without  extending  a  like  and  equal  effect  as  to  both 
funds,  realty  as  well  as  personalty. 

The  first  case  on  this  subject,  which  I  have  found,  and  I 
suppose  the  precedent  and  leading  case  on  this  subject,  was 
decided  in  1810,  by  Judges  Tucker  and  Fleun'ng.     (llason^s 

180 


DECEMBER  TERM,  1854.  '       187 

Stone  et  al.  v.  Wood. 

Devisees  v.  Peter's  Administrators^  1  Mimf.444:.)  They  held, 
that  a  judgment  against  the  executors  was  no  proof  against 
the  devisees  of  the  land,  nor  the  heir,  whatever  might  be  the 
case  as  to  personalty,  and  it  was  put  upon  a  want  of  privity. 
This  last  doubt  as  to  privity  in  relation  to  the  personalty, 
seems  to  have  been  overruled  or  settled  otherwise  in  AtwelVs 
Administrators  v.  Milton,  4  Hen.  and  Munf.  255,  by  holding 
the  approval  of  tlie  court  to  'prima  facie  evidence. 

Chief  Justice  Marshall  held  a  decree  against  the  personal 
representative,  ?is>  prima  facie  only  as  to  the  heir  and  devisee, 
and  not  conchisive.  He  admits  that  the  administrator  com- 
pletely represents  the  estate  for  the  payment  of  the  debts, 
and  is  the  proper  person  to  contest  the  claims  of  creditors ; 
yet  its  conclusiveness  is  denied,  because  he  is  not  party  to  the 
suit,  cannot  controvert  the  testimony,  adduce  evidence  in  op- 
position, or  appeal  from  the  judgment.  Then,  airain,  the  ad- 
ministrator may  feel  no  interest  in  defending  thj  suit,  nor 
choose  to  incnr  the  trouble  and  expense  attendant  upon  a  la- 
borious investio^ation.  Because  the  heir  does  not  claim  under 
the  administrator,  it  is  unreasonable  he  should  be  bound  or 
estopi'cd  by  a  judgment  against  him.  Garnett  v.  Macon,  6 
Call.  337,  8. 

For  like  reasons,  the  case  in  1  Mimford,  444,  was  followed 
and  approved  in  Xeal  v.  McComhs,  2  Yerg.  11,  against  the 
dissenting  opinion  of  Haywood,  J.,  who  portrays  the 
*inconveniences,  injustice  and  evils  to' the  opposite  [*188] 
intei-ests,  from  the  adoj:)tit)n  of  this  rule.  He  puts 
it,  I  think,  ujjon  the  true  ground,  by  leaving  it  open  to  attack 
for  fraud,  as  other  judgments.  The  same  doctrine  is  strongly 
implied  in  the  rn-inci^le  laid  down  in  Grout  v.  Chamherlin,  4 
Mass.  611,  12,  where  it  is  held  that  an  administrator  de  bonis 
non  cum  testamento  annexo,  cannot  maintain  a  writ  of  error 
to  reverse  a  judgment  recovered  by  the  original  executor — 
and  that  such  judgment  is  no  bar  to  an  action  for  the  same 
cause,  by  the  administrator.  And  so  again  in  Thayer  et  al.  v. 
Ilollis,  3  Met.  3r>l}.  But  the  former  was  put  upon  a  strict 
common  law  technicality,  and  the  latter  upon  a  presumption 
of  fraud  in  the  administrator,  in  not  relying  upon  the  statute 
of  limitation  to  bar  a  stale  demand.  Although  the  question 
was  not  ]:)resented  in  the  case  of  Scott  v.  Hancock,  13  Mass. 
162,  the  rea-oning  of  Jackson,  J.,  tended  strongly  to  this  view 
of  the  subject. 

Cliancellor  Kent,  in  Mooers  v.  White,  6  Johns.  Chan.  385, 
quoted  and  ai)i)roved  the  language  of  Jackson,  J.,  though  the 
decision  was  put  upon  a  different  ground,  the  staleness  of  the 
demand. 
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The  case  in  1  Munforcl,  was  referred  to  as  ]aw  by  Siidam 
Senator,  in  Osgood  v.  Manhattan  Company^  3  Cow.  622,  and 
ao;ain  arguendo  by  the  Chaueellor  in  IScott  v.  Youjig,  4  Paige 
Chan.  656. 

The  case  of  Callahan,  Administrator,  v.  Griswold,  9  Mo. 
792,  seems  to  favor  the  same  doctrine;  but  the  judgments  in 
that  case  seem  to  have  been  fully  impeached  for  fraud.  Ex- 
treme cases  form  dangerous  precedents.  Such  seems  to  have 
been  the  beginning  of  this  series  of  decisions.  There  was  no 
other  proof  but  the  judgment,  taken  upon  a  default,  and  evi- 
dently the  judges  believed  there  had  been  no  testimony.  The 
administrator  had,  by  his  negligence  in  suffering  judgment, 
admitted  assets ;  the  ci'editor  had,  therefore,  a  remedy  against 
him  at  law,  and  in  refusing  relief,  on  that  account,  by  marshal- 
ing the  assets  on  the  land,  the  court  deny  the  liability  of  the 
-heir  to  lose  his  inheritance  on  a  judgment  against  the  admin- 
ietrator. 

The  case  in  Missouri  was  an  apparently  premeditated  fraud, 
and,  therefore,  worse  material  for  manufacturing  a  leading 
doctrine.  The  case  before  us  is  not  free  from  the  same  in- 
fluence. We  see  just  enough  to  desire  to  look  deeper  into  it. 
We  know  enough  to  think  investigation  called  for.  Ten  years 
after  an  administration  had  been'a])parently  settled,  judgment 
•is  obtained  on  a  note  of  intestate,  bearing  date  after  his  death, 
and  another  large  judgment,  for  misrepresentation,  or  for  the 
consideration  paid  on  rescinding  a  conveyance  of  land.  We 
naturally  desire  to  look  into  and  inquire  about  the 
P189]  transaction.  But  it  is  ^impossible  to  do  so,  without 
laying  down  a  general  rule,  which  must  apply  equally 
to  all  other  cases,  even  those  where  we  should  not  hesitate  a 
moment  to  sanction  all  that  had  been  done. 

Some  of  the  courts  have  very  consistently  carried  out  the 
legitimate  analogies  of  the  rule,  and  held  that  suret'e-;  of  the 
administrators  were  not  concluded  by  the  judgments  of  p^ro- 
bate  courts,  lixing  the  indebtedness  of  their  princij:al.  Mc- 
Kellary.  Boioell  and  Campbell,  4  Hawk.  L.  and  Eq.  37;  Mc- 
Bride  v.  Clark  et  al.,  ibid.  43 ;  Armistead  v.  Hanamond,  ibid. 
340. 

This  court  held  otherwise,  in  Ralston  et  al.  v.  Wood,  cited 
above.  So  held  in  Kentucky,  in  Ilobhs  and  another  v.  Mid- 
dleton,  1  J.  J.  Marsh.  179,  and  many  otliers,  I  need  not  cite. 
In  Judge  of  Probate  v.  Bobbins  et  al.,  5  N.  Hanip.  246,  the 
court;  say,  the  decree  of  distribution  to  the  widow  as  an  heir, 
cannot  be  collaterally  inquired  into  by  the  sureties  of  the  ad- 
ministrators. And  similar  rulings  are  made  in  Pennsylvania. 
This  was  applied  to  an  order  of  the  court  of  ordinary  for  sale 
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of  land,  as  conclusive  upon  the  heir  in  3IcDade,  Administra- 
tor, V.  BurcK  Administrator^  1  Georgia,  559,  So  the  order 
of  the  orphan's  court,  on  settlement  of  a  guardian's  account, 
was  held  conclusive  upon  the  subsequent  guardian  and  the 
ward.  Blount  and  wife  y.  Darraih,  A:  Wash.  C.  C.  65T.  I 
cannot  predicate  any  distinction  upon  a  supposed  difference  be- 
tween ];ersonal  and  real  property,  or  the  primary  oi-  secondary 
fund.  Frequently  the  value  of  the  realty  is  nothing  in  com- 
pai-ison  witli  the  personalty.  Yet,  before  the  heii-  can  have 
either,  disencumbered,  the  debts  must  be  settled.  If  those 
having  interests  cannot  trust,  and  are  not  to  be  bound  by  the 
acts  of  the  administrator,  and  the  judgments  of  the  .proper 
courts,  upon  the  sevei-al  transactions  as  they  arise,  there  is  no 
alternative,  but  a  bill  in  equity,  to  make  all  parties  together. 
This  would  be  absurd. 

The  administrator  is  clothed  with  the  ]iower,  and  is  charged 
with  the  duty,  to  make  these  statements,  and  under  the  in- 
spection and  sanction  of  the  court ;  and  they  ought  and  must 
bind  all  interests  affected,  or  they  should  bind  none.  They 
may  be  impeached  for  fraud.  But  until  so  impeached  for 
fraud,  or  grossness  of  malpractices  amounting  to  fraud,  they 
should  conclude  all  interests  affected,  and  have  their  legiti- 
mate fruits  in  a  due  execution,  by  sale  of  propei'ty. 

I  agree  with  the  court  in  giving  the  judgment  ail  the  effect 
they  assign  to  it,  bat  would  likewise  give  it  further  full  effect 
until  ixxipeached  or  i-eversed. 


*]S'iCHOLAS  King  v.  John  C.  Hamilton,  Ad-     [*190] 
iTiii.  St.  a.u^  of  WilLaiu  King,  deceased,  and 


others. 


Appeal  from  Morgan. 


Statute  of  ijmttationr — Creditor  beyond  sear. — Where  it  appeared 
that  a  party  in  1883,  had  left  wheat  in  the  hands  of  his  agent,  and  there- 
upon returned  to  England,  and  remained  beyond  seas  until  1849,  _  when  he 
returned,  and  sought  in  1851  to  make  his  agent  answer  for  the  price  of  the 
wheat;  //"e/f?,  that  the  statute  of  limitationii  had  run,  and  that  the  cause  of 
action  was  barred." 

Partnership  venture — Trust  funds— Statute  op  limitations. — 
Where  one  of  three  partners,  engaged  in  a  real  estate  adventure,  left  some 
cattle  with  his  co-partners,  bought  with  his  own  individual  means,  which 
were  by  them  converted  into  money,  and  that  money  by  them  again  in. 

Cited:  91  111.  384;  15  Bradw.  528. 

•See  Starr  &  C.  111.  Stat.  1556,  (Ch.  83  ^  18,)  notes. 
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vested  in  the  larenpral  adventure;  Hehl,  that  the  proceeds  of  the  cattle  made 
a  part  of  the  trust  fund,  ..nd  continued  with  the  trust,  and  were  not  subject 
to  be  barred  by  the  stg,tute  of  limitations,  as  between  trustee,,  .nd  cestui  que 

When  trustees  and  pahtners  allowed  charges  and  expenses. — 
The  law  will  allow  expenses  and  charges,  to  truf-tees  and  partners,  if  pro- 
.visio-  is  made  by  asrrei  nient  therefor,  not  otherwise.'' 

The  allowa,nce  of  interest  m  a  bill  oi  an  action  for  an  account  as  between 
partners,  is  proper,  where  the  enterprise  ccntemplates  an  active  use  of 
capital  with  the  object  of  its  increase,  whether  the  capital  was  land  or 
money. 

Partnership  funds — Invested  by  one  partner  in  real  estate — 
Trust  estate  — Where  one  of  three  partners  took  a  portion  of  the  part- 
nership funds,  and  inv3'<tt:d  it  in  lands  in  a  distant  State,  with  the  declared 
intention  of  appropriating  such  lands  to  his  own  use,  and  the  use  of 
his  children;  Held,  that  the  other  partners  might  follow  him,  and  claim 
the  lands  in  which  the  money  had  been  invested,  that  the  partner,  in  such  a 
case,  was  but  th.  trustee."^ 

Power  of  partner — Resulting  trust. — A  partner  in  such  case,  cannot 
make  such  a  division  and  settlement  of  the  assets  as  will  control  the  other 
partners.     Such  a  use  of  the  joint  funds,  will  create  a  resulting  trust. 

This  was  a  bill  in  chancery,  filed  by  I^icliolas  King,  against 
John  C.  Hamilton,  administrator  with  the  will  annexed  of 
William  King,  deceased  ;  Wilham  Thomas,  as  trustee  and 
guardian  of  five  minors ;  John  Peter,  sm-viving  executor  of 
Joseph  King,  deceased,  and  surviving  guard. an  of  his  two  in- 
fants, and  against  Mary  A.  R.  Wade  and  her  husband.     The 

^  Equity — Statute  of  limitations  in — Trustees.  See  Manning  v.  Warren, 
lllW   m,note. 

*=  Partners — Charges  for  services,  when  allowable.  See  Roach  v.  Perry,  ante, 
37,  note. 

^  Trustee  and  trust  property. — If  a  trustee  in  a  deed  of  trust,  in  disregard 
of  his  duty,  becomes  the  purchaser  of  the  property,  at  his  own  sale,  the 
cestui  que  trust  may,  within  a  reasonable  time  aftei*  discovering  the  fraud, 
repudiate  the  sale  and  have  the  same  set  aside;  and,  if  he  has  disposed  of  it 
to  innocent  purchasers,  and  thus  placed  it  beyond  his  power  to  reconvey,  he 
mav  be  required  to  account  for  its  value. 

Higginsf.  Curtiss,  82  111.  28.  See  Farrar  v.  Payne,  73  111.  82;  Demp- 
ster V.  West,  69  111  613;  Ogden  v.  Larrabee,  57  111.  390;  Miles  v.  Wheeler, 
43  III.  123;  Lockwood  v.  Mills,  39  111.  602;  Robbins  r.  Butler,  24  111.  387. 
As  to  right  of  cestui  que  trust  to  follow  funds,  see  Breit  v.  Yeaton,  101 
111.  242.  As  to  purchase  of  property  of  corporation  by  director,  see  Harts 
V.  Brown,  77  111.  226. 

For  a  case  in  which  trustee  dealt  indirectly  with  trust  property,  see  Fast 
V.  McPherson,  98  111.  496.  ^ 

Trustee  must  not  deal  with  trust  property  so  as  to  make  a  profit  for  him- 
self. Profits  belong  to  cestui  que  trust  an^-i  the  burden  is  on  the  trustee  to 
show  the  fairness  of  his  transactions.  Ward  t\  Armstrong,  84  III.  151.  Com- 
pare Munn  V.  Burges,  70  111.  604. 

An  agen;  for  the  owner  of  real  estate  has  no  right  to  speculate  in  prop- 
erty entrusted  to  him,  nor  to  place  himself  in  a  position  adverse  to  his  prin- 
cipal.  Hughas  V.  WashiL.Hon,  '1'J,  111.  84. 

After  trust  has  been  encied  in  good  faith,  trustee  may  purchase  property. 
Walker  v.  Carrington,  74  111.  446;  Munn  v.  Burges,  70'ill.  604;  Watson  r. 
Sherman,  84  111.  263. 
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bill  alleges  that  complainant  in  the  year  1829  was  a  resident 
of  Yorkshire,  England,  and  his  brothers,  William  and  Joseph, 
were  residents  of  Illinois.  That  during  that  year,  complain- 
ants and  his  brothers  entered  info  co-partnershi|:),  for  the  pur- 
pose of  dealing  in  real  estate,  with  a  capital  of  $4,8-10,  which 
was  placed  in  the  hands  of  William  and  Jose}  h,  in  the  yro- 
portion  of  three-fifths  for  complainant,  and  one-fifth  for  each 
of  the  others.  That  afterwards,  several  pieces  of  land,  (de- 
scribing them,)  in  Morgan  and  Scott  counties,  were  purchased 
out  of  liaid  capital,  and  the  titles  in  fee  made  to  complainant. 
Some  of  these  lauds  had  been  improved,  and  some  had  not. 
That  William  King  took  possession  and  control  of  a  ]  art  of 
these  lands,  and  improved,  rented  or  occupied  them,  and  paid 
taxes.  That  William  and  Joseph,  as  attorneys  in  fact,  con- 
veyed a  ];art  of  these  lands  to  one  Waggoner,  for  the  sum  of 
§1,924;  and  William,  Joseph,  or  one  of  them,  re- 
ceived tlie  money.  That  William,  as  attorney  *in  [*191] 
fact  of  complainant,  on  the  1st  of  August,  1844,  con- 
veyed to  Jacob  Strawn,  otlier  tracts  of  said  land  for  $2,400, 
and  received  the  money.  That  Waggoner  re-conveyed  a  part 
of  his  purchase  to  complainant.  That  William  also  sold  an- 
other ]  art  of  said  lands  in  A)-ril,  1846,  to  one  Richardson,  for 
$8(18,  receiving,  inall,  from  said  sales,  $3,995.67 ;  of  which  sum, 
although  complainant  had  received  nothing,  he  was  entitled  to 
three-hfths.  Tliat  in  June,  1843,  William  being  in  England, 
he  and  complainant  made  a  memorandum  in  writing,  to  the 
effect,  that  as  com!:)lainant  had  advanced  three-fifths  of  tlie 
said  capital,  and  William  and  Jose[ih  each  one-fifth,  that  they 
would  hold  the  wliole  of  said  properties  together,  with  their 
proceeds,  whetlier  by  sale  or  otlierwise,  in  the  proportions  as 
above ;  and  each  agreed  to  account  to  the  others  for  any  of 
the  money  or  other  portions  of  tlie  property  they  then  had 
received,  or  n)ight  thereafter  receive.  This  memoi-andnm 
was  signed  by  William  and  jS"icholas.  Tliat  on  the  return  of 
William  King  to  Illinois,  Joseph  King  was  too  sick  to  sign 
the  memorandum,  of  w^hich  sickness  he  died,  and  never 
signed. 

That  on  the  29th  of  June,  1813,  complainant  executed  his 
bond  to  William  King  for  $968,  bearing  interest  at  five  per 
cent.  That  on  the  28th  of  June,  1843,  complainant  paid  to  Will- 
iam for  Nicholas,  the  sum  of  four  hundred  and  seventy-one 
pounds  six  shilling  and  sixpence,  sterling  money,  which  Will- 
iam gave  a  receipt  for,  and  was  to  pay  over  to  JoserJi.  That 
Joseph  being  ill  on  the  return  of  William  to  the  United 
States,  William  did  not  pay  him  the  said  last  named  sum. 
That  Joseph  died,  leaving  a  will,  naming  his  brother  William 
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and  Jolm  Peter  as   executors;  who,  assumed   such  duties,  and 
were  also  appointed  guardian  of  the.  children.     That  AVilliani 
accounted  to  the  estate  of  Joseph   for  the  above  last  named 
sum,  received  in  England  of  complainant.     That  in  1845  and 
1846,  "William  used"  $3,000  of  tlie  said  trust  or  partnership 
funds,  in  the  purchase  of  lands  in  the    county  of  Clayton,  in 
Iowa,  said  lands  amounting  to  1,428  acres,  more  or  less.     That 
William  published  his  last  will  in  August,  1842,  and  died  on 
the  11th  of  July,  1846.     That  AVilliam  Tliomas  acts  as  guard- 
ian of  his  minor  children,  and  John  C.   Hamilton  as  adminis- 
trator, with  the   will  annexed,  of  said  William  King.     That 
said  Thomas  and  Hamilton,  or  one  of  them,  since  the  death 
of   AVilliam  King,  up  to   the   year    1850,  have  or  has  been 
in  the  receipt  of   the  rents   and  profits  of  certain  lands  re- 
ferred  to ;    of    which    com^ilainant   has    received    $256.37. 
That  at   the    fall  term,  1849,  of  the  Morgan  Circuit  Court, 
said  Hamilton  instituted  a  suit,  by  attachment,  against  com- 
plainant, and  recovered  judgment  for  some  $1,400. 
[*192]     That   one    Kobert   Caulters  also    obtained    a  *judg- 
ment  upon  an  attachment  process  against  complain- 
ant for  $5,745.95.      That  complainant  removed  from  England 
to   Illinois   in  1849,  and  settled  in  taid    county  of   Morgan. 
That  at  an  expense  of  $150,  for  advertising,  and  the  agency 
of    David   A.    Smith,    complainant    sold   643   acres    of    the 
land  at  auction,  for  $10,499.40,    partly  on  a  credit,  and  one- 
sixth  cash  in  hand;  and  gave  the  cash  received,  together  with 
the  notes,  into  the  hands  of  Thomas,  wlio,   as  trustee,  repre- 
sented  Joseph   and  William   King,    deceased,  the  estates  of 
said  Joseph  and  William  having  each  one-tifth  of  said  interest, 
and  complainant  three-fifths,  the  said  three-lifths  to  be  applied 
in  liquidation  of  said  judgments  against  complainant.     The  bill 
made  the  ]iarties  as  tirst  stated,  and  prayed  that  the  said  Ham- 
ilton and  Thomas  give  a  description  of  fhe  lands  in  Clayton 
county,  Iowa,  and  when,  of  whom,  and  with  what  funds,  said 
William  King  purchased  the    same,  and  that  complainant  be 
declared  undivided   owner  of   three-lifths  thereof,   and    that 
they  state,  if  funds  received  from  the  sales  of  laud  to  Strawn 
and-  Kichardson,  were  not   invested  in  said  Iowa  lands;  also 
prayed  the  appointment  of  a  special  master,  to  take  and  state 
an  account  between  the  parties,  and  for  a  decree  upon  the  ac- 
count so  rejjorted.     The  amendments  to  the  bill   showed  that 
only  $2,507.30,  of  the  original  capital  was  invested  in  lands, 
and  that  a  portion  had  not  been  accounted  for  by  William  and 
Joseph  King.     That  complainant  owned  forty-nine  head   of 
cattle,  the  proceeds  of  which  were,  by   William  and  Joseph, 
invested  in  improvement  of  partnership  lands,  and  also  he  had 
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some  425  bushels  of  wlieat,  which  remained  nnaccoimted  for. 

Thomas,  for  himself  and  the  heirs,  answered,  denying  the 
partnership.  Denies  that  the  money  was  placed  in  the  hands 
of  William  King,  or  that  any  excess  beyond  the  o mount  in- 
vested passed  into  his  bands;  that  William  was  in  any  way 
indebted  to  ISTicholas  King.  Denies  that  any  account  was  kept 
by  William  or  Joseph  King  of  receipts  or  ex]  enditures  con- 
nected with  the  lands.  Answer  states  that  nothing  is  known 
of  the  sales  of  the  lands,  save  what  a])jiears  of  record.  As  to 
purchases  in  Iowa,  nothing  is  known  except  from  hearsay; 
but  do  not  believe  that  the  whole  of  said  purchases  were  in- 
tended for  the  benetit  of  the  trust  fund,  but  that  Williiim  ])ur- 
chased  a  portion  of  said  lands  for  his  own  use  and  occu];ation, 
and  other  ]:)ortions  for  two  ste]  -daughters.  That  said  Will- 
iam designed  to  account  for  the  trust  fund  in  cash,  and  did 
not  intend  that  iS^icholas  or  the  heirs  of  Joseph  should  have 
any  interest  in  the  pnirchases  in  low^.  Denies  that  tbe  money 
received  from  Strawu  or  Waggoner  went  into  the  Iowa  lands. 
Hamilton's  answer  is  of  the  same  imj.ort.  He  denies 
any  consent  to  the  employment.  *of  Smith  as  agent  [*193] 
and  attorney;  that  this  em|>loymentwas  for  the  exclu- 
sive interest  of  Nicholas  King,  to  avoid  a  sale  of  the  lands  by 
the  sheriff  under  the  executions  against  him;  and  tbat  he  was 
more  tlian  com|)ensated  for  the  services  of  Smith  by  the  in- 
creased ];rice  which  the  land  brought,  upon  a  private  sale  on 
a  credit. 

A  special  master  was  appointed,  who  reported  the  partner- 
ship in  relation  to  the  puiichase  of  the  lands  substantially  as 
stated  by  the  comjJainant.  but  that  the  investment  amounted  to 
but  82,407.36,  which  was  made  by  complainant;  that  the  lands 
were  sold  to  Strawn,  Waggoner  an4 others;  that  complainant, 
from  his  individual  means,  ]iurcliased  and  left  on  one  of  the 
farms,  before  he  returned  to  England,  lifty  head  of  young  cattle, 
four  yoke  of  oxen,  one  horse,  one  wagon,  a  small  lot  of  hogs,  and 
some  farming  tools,  which  were  disposed  of  by  William  and 
Joseph,  and  the  ]u-oceeds  ex]^ended  by  them  in  the  management 
of  the  farm ;  that  they  also  sold  425  bushels  of  wheat  to  one 
Hodges  for  $425;  that  William  King,  in  his  own  name,  made 
the  ])urchases  of  land  in  Iowa;  and  that  they  were  made  on 
joint  account  wuth  moneys  derived  from  the  sale  of  Illinois 
lands,  Avith  the  excej)tion  of  a  homestead  of  268  acres;  and 
that  one  witness  proves  that  the  two  step-daughters  were  to 
have  lands  conveyed  to  them,  when  he  should  receive  funds  of 
theirs  equivalent  to  the  cost;  that  the  Illinois  lands  had  been 
disj)Osed  of,  and  the  proceeds  divided  pursuant  to  the  agree- 
mf  ut  of  tlie  parties  interested ;  that  the  agreement  and  allow- 
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ance  to  D.  A,  Smith  were  reasonable  and  proper,  and  onght 
to  be  cliarged  in  proper  proportion,  to  the  respective  parties. 

The  proportionate  allowances  to  and  against  the  several 
parties  to  the  bill,  were  also  stated  and  exhibited. 

At  a  srecial  term,  December,  1853,  of  the  Morgan  Circuit 
Court,  WooDeoN,  Judge,  presiding,  it  was  decreed  that  com- 
plainant should  recqver  of  the  estate  of  William  King  $5,095- 
.38,  and  of  the  estate  of  Joseph  King  8272.24;  that  it  a]>pear- 
ing  to  the  satisfaction  of  the  court  that  the  said  William  King, 
deceased,  entered  the  Iowa  lands  for  the  use  of  himself,  his 
step-daughters,  etc.,  the  complainant  should  not  be  allowed 
any  right,  title  or  interest  in  them.  The  complainant  appealed, 
and  assigned  several  errors;  and  among  them  that  he  had  not 
been  decreed  an  undivided  three-lifths  of  the  lands  in  Iowa. 

D.  A.  Smith,  for  Appellant. 

Thomas  and  Bkown,  for  Appellees. 

[*194]  "^SoATES,  J.  This  was  a  bill  for  an  account,  as  orig- 
inally framed,  for  an  account  as  between  partners;  a 
amended  ,  it  embraces  two  items,  claimed  individually  by  plaint 
iff,  but  which  were  as  strictly  and  technically  a  trust  as  the  part- 
nership affairs.  I  shall  only  notice  the  pleadings  and  evidence, 
as  they  present  the  questions  argued  before  us. 

First,  in  relation  to  the  statute  of  limitations  to  the  two  in 
dividual  items  of  account. 

By  the  statute,  "replications  shall  be  general,  with  the  like 
advantages  to  all  parties,  as  if  special."  (Rev.  Laws,  1815,  p. 
96,  Sec.  31.)     The  proof  has  made  it  specilic. 

Tbe  pleadings,  proofs  a^d  exliibits  show  that  plaintiff  was  a 
resident  of  England,  and  remained  beyond  the  -limits  of  this 
State  until  1849,  when  he  returned  to  this  State,  and  com- 
menced this  action  January  31st,  1851.  But  the  act  of  1827, 
which  contained  an  exception  in  favor  of  non-residents,  was 
repealed  in  this  particular  act  of  1837.  (See  acts  1837,  p.  160, 
and  Eev.  Laws,  1833,  p\  442,  Sec.  7.)  So  the  statute  has  run, 
and  the  cause  of  action  is  baired  as  to  any  claim  for  wheat. 

In  relation  to  the  cattle,  the  piroofs  show  that  they  were 
bought  and  left  u])on  the  farm  by  plaintiff,  in  1831.  His  two 
brothers  cari-ied  on  the  farming  and  imjjrovements  on  the  part 
nership  account  during  1831,  1832,  and  1833.  In  the  spring 
of  1831 ,  part  of  tlie  cattle  were  sold  for  8374,  and  in  the  spring 
of  1833,  another  part  were  sold  for  S512  ;  and  these  sums  were 
spent  for  cuirent  expenses  and  improvements  on  the  farms, 
while  managed  by  them.     Afterwards,  the  remainder  were  sold 
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to  a  lessee,  and  the  amount  included  in  a  note  for  his  other  in- 
debtedness to  jjlaintitf,  which  was  executed  at  the  instance, 
and  left  in  the  care  of  Wil'iani  King,  the  aet'ng-  manaf^er  there- 
after; which,  since  his  death,  has  been  found  among  his  papers, 
and  delivered  to  plaintiff.  We  are  satisfied  from  the  evidence 
that  these  cattle  belonged  to  plaintiff,  nidividually.  But  the 
only  evidence  upon  which  we  can  form  an  o- inion  as  to  the 
purposes,  objects,  and  intention  with  which  this  ])roperty  was 
left  io  care  and  management  of  William  and  Joseph,  the  two 
acting  partners,  and  its  connection  with  the  partnership  enter- 
jn-ise,  is  the  actual  disposition  made  of  it  by  tliem.  From  this, 
it  would  seem,  that  the  partnership  enterprise,  contemplated 
improving  and  tilling  the  lands,  or  some  of  tliem,  which  they 
actually  did  for  tliree  years  after  ])laintiff  left  the  country.  In 
this  view,  we  should  treat  the  cattle  as  an  advancement  of  pri- 
vate funds  to  be  used  foj-  ))artnership  purposes.  When  it  was 
to  be  accounted  for  whether  before  the  general  or  special  part- 
nersliip  accounts  were  taken,  does  not  appear  ;  consequently,  it 
is  not  shown  when  the  cause  of  action  accrued.  The  cat- 
tle were  as  purely  *a  trust,  as  the  partnership  property.  [*195] 
It  is  true,  an  action  at  law  might  lie  for  the  cattle,  or 
the  proceeds,  as  upon  any  other  similar  bailment,  when  a  right 
to  the  return  of  either  accrued  according  tu  the  terms  of  the 
contiact.  But  when  was  that?  If  the  bailment  was  to  continue 
during  the  partnership,  as  an  advancement  for  partnership 
purposes  it  would  end,  and  an  action  accrue,  upon  a  dissolution 
or  the  taking  of  the  partnership  account.  This  is  so  intimately 
blended  with  the  funds,  tlie  management  and  duration  of  the 
partnership,  as  part  (»f  the  means  of  carrying  it  on,  that  we  can- 
not by  arguments,  presumption  or  intendment,  supply  the  defi- 
ciencies in  the  evidence  in  not  sliowing  M'hen  plaintiff  could 
liave  withdrawn  it  from  partnership  uses.  Three  hundred 
dollars  were  returned  to  plaintiff  in  the  shape  of  the  note  re- 
ferred to,  and  by  the  other  partners.  But,  in  taking  the 
aecc)unt  as  between  plaintiff  and  his  brother  and  partner, 
William  King,  this  sum  with  interest  has  been  allowed 
the  latter.  This  appears  to  ns  to  be  erroneous.  The  statute 
of  limitations  cannot  be  made  to  operate  as  a  set-off,  and  under 
it,  recover  what  has  been  paid.  We  presume  this  was  done, 
under  the  view  that  the  cattle  were  j^artnership  property,  and 
one  was  chargeable  with  what  he  received,  and  the  other  en- 
titled to  credit  for  his  payments.  But  taking  a  different 
view  of  the  ownershi]),  from  the  positive  evidence  of  a  nephew 
who  lived  with  the  partners  here,  and  knew  from  them  much 
of  the  condition  of  the'  partnership  property,  its  management 
and  condition,  we  do  not  feel  at  liberty  to  disregard  his  posi- 
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tive  statements,  upon  doubtful   presumptions  which  have  no 
foundation  to  rest  upon. 

AVe  must  therefore  put  the  proceeds  of  the  two  sales  of  the 
cattle,  as  individual  property,  and  from  its  intimate  connection 
and  use  with  the  partnership  enterprise,  we  must  put  it,  in 
relation  to  the  statute  of  limitations,  upon  the  same  footing  as 
the  partnership  trusts  themselves,  and  as  a  continuing  trust. 

The  statute  of  limitations  will  not  bar  these,  as  between 
trustee  and  cestui  que  trust,  (Angell  on  Limitations,  161,  2,) 
whether  it  be  of  personalty  or  realty.     Ibid.  507. 

The  distinction,  as  to  its  not  belonging  exclusively  to  a 
court  of  equity,  as  in  .Lyo7i  v.  Marclaij,  1  Watts,  275,  or  its 
staleness  by  ii:r"eat  lapse  of  time,  as  in  Piatt  v.  Vattier,  9  Pet. 
416,  and  Mc  Knight  v.  Taylor,  1  How.  U.  S.  E.  161,  do  not 
affect  it,  as  before  remarked,  because  it  is  so  intimately- 
blended  with  the  partnership  enterprise,  as  a  continuing  equi- 
table trust,  that  we  are  not  shown  when  that  partnership  lost 
the  right  to  its  further  use,  and  when  tlie  action  accrued  for  a 
return  of  this  sum. 

"We  are  therefore,  of  opinion  that  in   taking   the  account, 
plaintiff   should   have  been  allowed  this  sum  against 
[*196]     the  *j  artnership,  and   not  William  King,  with  inter- 
est.    Neither   should   he   be   charged,    nor  William 
King  credited,  with  the  |1300,   the  balance  of  the  proceeds 
of  the  cattle,  jiaid  over  in  the  note  on  his  nephew,  John  King. 

There  was  an  allowance  to  William  King,  the  acting  partner, 
for  services,  for  about  twelve  years,  at  $11.25  per  annum, 
with  interest. 

The  law  will  allow  the  expenses  and  charges  of  trustees 
and  partners.  But  if  no  pirovision  is  made  for  compensation, 
by  deed  of  trust,  or  articles  or  terms  of  the  partnership,  they 
are  not  entitled  to  it  for  services  ;  all  the  partners  are  bound 
to  render  their  service  and  skill,  unless  exempted  by  agree- 
ment. If  exempted,  and  service  is  rendered,  it  mav  demand 
])ay.  1  Johns.  Chan.  510,  535,  623,  629,  431;  1  Monr.  151  ; 
11  111.  397,  398.  Story  on  Part.,  Sec.  182.  And  upon  these 
principles,  the  item  of  $150  to  D.  A.  Smith,  is  a  proper 
expense.  The  allowance  of  interest,  we  think,  was  proper, 
upon  the  items  of  mutual  account ;  not  on  account  of  long 
delays,  but  because  the  whole  enterprise  contemplated  an  active 
use  of  capital,  with  the  object  of  its  increase,  whether  in  land 
or  money. 

The  most  important  question  piresented  is  for  the  ascertain- 
ment of  the  right  to  about  1,400  acres  of  land  in  Clayton 
county,  Iowa,  ymrchased  by  William  King,  in  his  own  name, 
just  before  liis  death,  in  1846. 
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We  believe  tlie  evidence  satisfactorily  sliows  that  these 
lands  were  purchased  with  the  partnership  moneys,  and  that 
there  is,  therefore,  a  resnltins;  trust  to  [ilaintilf,  and  the  heirs 
of  Joseph  King,  in  the  proportion  of  three-tifths  to  the  former, 
and  one-Hfth  to  the  latter,  which  is  very  clearly  proven  to  be 
their  proportionate  interests  in  the  partnership  pro]  erty.  The 
court  should,  therefore,  have  made  its  decree  accordingly. 
This  principle  was  laid  down  in  Coates  v.  Woodwofth,  13  111. 
654,  and  Williams  v.  B/'owfi  et  al.,  14  111.  203.  2  Story  Eq. 
Juris.,  Sees.  1207,  1210,  1211. 

The  reasons  which  have  brought  us  to  this  conclusion  upon 
the  evidence,  we  can  briefly  state. 

It  is  clearly  proved,  and  admitted  on  both  sides,  that  plaint- 
iff owned  tbree-tifths,  William  one-fifth,  and  Joseph  one-fifth 
of  the  lands  in  Illinois.  Part  of  these  lands  were  sold  to 
Strawn,  and    ]iart   to  Richardson. 

Jolm  King  testifies  that  the  money  whi^h  was  taken  to 
Iowa  and  laid  out  in  lands  there,  was  obtained  of  Strawn  and 
Richardson.  Mrs.  William  King  corroborates  him  as  to  the 
money  from  Richardson.  We  can  entertain  no  doubt  upon 
this  proof  of  tlie  ownershiii  of  the  money.  But  it  is  further 
corroborated  by  William  King  himself,  in  his  letter 
to  plaintiff.  Sj-eakingof  the  *sales,  value,  etc.,  of  the  [*197] 
Illinois  lands,  lie  declared  his  ])urpose  to  go  beyond 
the  Mississippi,  into  the  country  west,  to  look  at  it,  with  a 
view  to  investment. 

It  is  sought  to  rebut  this  resulting  trust,  by  showing  that 
William  bought  the  greater  part  of  tliese  lands  for  a  home- 
stead, and  the  remainder  for  John  King,  and  his  step-daugh- 
ter ;  and  that  he  intended  removing  to  and  making  them  his 
homestead  in  a  short  time. 

Til  is  may  be  suflicient  to  show  an  intention  to  appropriate, 
and  an  appropriation  of  this  portion  of  the  funds  to  his  own 
private  use  ;  and  which,  with  the  consent  of  the  other  part- 
ners, he  might  have  done. 

But  the  right  of  the  other  partners,  or  of  the  cestui  que 
trusty  in  his  election,  to  follow  and  claim  specifically  the  thing 
in  which  his  money  is  invested,  is  paramount  to  the  trustee, 
agent,  or  partner's  right  to  appropriate  and  convert.  He  may 
not  alone  make  such  a  division  and  settlement  as  will  control 
the  party  in  interest. 

Such  seems  to  be  the  character  of  this  controversy  on  this 
point.  There  is  proof  enough  to  satisfy  us  that  he  intended 
these  purchases  for  himself  and  others.  But  plaintiff  elects 
to  pursue  his  capital  into  this  investment,  and  reclaim  it  spe- 
cifically.    To  deny  or  control  his  right,   even  by  the  clearest 
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possible  intention  of  the  trustee  or  agent  to  the  contrary,  is 
to  overturn  the  who'e  doctrine  of  resulting  trusts,  and  allow 
and  sanction  a  breach  of  trust,  as  the  ground  of  titie.  That 
the  trustee  has  himself  inrtocentlj,  and  without  fraudulent  in- 
tent, appropriated  the  trust  fund,  can  make  no  difference. 
The  right  to  follow  and  reclaim  the  thing  must  remain  in  the 
cestui  gue  ti'Ufit,  as  between  himself  and  the  trustee,  and  as  to 
others  who  purchase,  with  notice  of  the  trust.  Fonbl.  Eq., 
Book  2,  Mar.  p.  119,  top,  395,  note.  Phillips  et  at.  v.  Cram- 
mond,  2  Wash.  C.  C.  R.  412  ;  Wallace  et  al.  v.  Dufflcld  and 
wife,  2  Serg.  and  Eaw.  529;  Dey  v.  Dey,  2  P.  Wms.  411; 
Lane  et  al.  v.  Dighton  et  al.  Ambl.  413;  cites  also  Eyal  v. 
Ryal,  and  Balgney  v.  Hamilton.  I  ])resume  at  this  day  no 
court  would  feel  at  liberty  to  follow  Kirk  v.  Wchh,  Pres.  in 
Chan.,  and  Ilalcott  v.  Maskant,  ibid.  168,  in  holding  that 
money  could  not  be  followed  because  it  had  no  ear  marks,  if 
it  were  clearly  shown  that  it  had  been  laid  out  for  a  paiticu- 
lar  piece  of  property. 

It  is,  therefore,  quite  immaterial  that  William  King  intended 
these  lands  for  himself ;  having  |aid  for  them  witli  the  part- 
nership moneys,  the  other  partners  have  a  right  to  an  interest 
with  him,  in  the  proportions  of  their  interests  in  the  moneys 
paid  for  them.     Such  should  have  been  the  decree. 

Decree  reversed  and  cause  remanded  to  take  the  account  in 
accordance  with  this  opinion. 

Decree    reversed. 


[*198]      *The   Chicago  and   Misstsstppt   Raileoad 
Company  v.  Daniel  T.  Patchin. 

Ajjpenl  from  Macoupin. 

Ratlboad  rojrPANiES — Duty  to  freight  and  passengebs — Ltabilttv — 
Contributory  negligence. — In  the  maiiagement  of  railroadf?,  as  to  pas- 
sengers and  freights,  the  strictest  diligence,  skill  and  care  will  be  exacted, 
and  if  these  are  wanting,  the  liability  will  be  measured  as  for  slight  nrgli- 
gence;  but  the  injured  party  must  be  free  from  such  negligence  as  contrib- 
utes to  the  injury  complained  of. 

Stock  on  track. — A  party  who  permits  his  cattle  to  be  upon  ,the  rail- 
road track,  is  not  blameless. 

Cited:  Principle  of  negligence,  20  111.  488.  Liability  for  injury  to  stock, 
29  111.  448;  39  111.  192;  17  111.  134;  17  111.  133,  550,  55i,  582;  42  111.  451; 
right  to  allow  stock  to  run  at  large,  39  111.  192.  When  responsible  for 
gross  negligence  only,  30  III.  119.  Liability  for  willful  negligence,  43  III. 
80. 

Overruled:  Obligation  to  avoid  injury  to  stock,  46  111.  498;  11  Bradw.  475. 
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Same — When  recovery  for  kiixing  may  be  had. — A  case  of  negli- 
gence will  not  be  made  against  a  railroad  company,  by  showing  simply,  the 
killing  of  stock  upon  the  road  by  the  agents  or  carriages  n£  the  company.  It 
must  be  shown  that  there  has  been  wanton,  or  willful  or  gross  negligence 
on  the  part  of  the  company,  to  create  a  liability. 

Same— Title  of  railroad  company  to  lands. — Railroad  companies 
have  an  absolute  ownership  in  fee  of  the  land  on  which  their  roads  are 
built,  for  their  purposes,  and  if  cattle  graze  upon  these  lands,  it  must  be  as 
a  favor,  not  as  a  right,  and  cattle  will  not  be  protected  in  trespassing  upon 
them,  except  as  against  willful  and  malicious  injuries. 

Speed  and  punctxjaltty  in  running  trains. — Speed  in  the  transit, 
and  punctuality  in  the  arrival  and  connections  of  railroad  trains,  is  re- 
quired, and  is  lawful. 

The  declaration  in  this  case  avei-red  that  pkintiff  on  the 
18th  day  of  June,  1853,  up  to  the  institution  of  this  suit,  to 
wit :  on  the  1st  day  of  September,  1854,  at  etc.,  was  possessed 
and  the  owner  of  certain  stock,  to  wit:  one  hog,  June  12th, 
1853  ;  one  hog,  January,  1854  ;  April  17th,  1854,  one  red  cow  ; 
May  22nd,  1854,  two  hogs,  and  May  27th,  1854,  thiee  hogs ;  then 
and  there  being  on  a  certain  unenclosed  highway,  in  said 
county,  whereon  the  track  of  the  said  Chicago  and  Mississippi 
railroad  is  laid  out,  and  used,  and  kept,  etc.,  and  that  said  com- 
pany was  ])ossessed  of  certain  steam  carriages,  locomotives, 
etc.,  running  on  said  road,  etc.,  by  the  servants  of  said  com- 
]iany,  etc.,  yet  so  ignorantly,  negligently,  carelessly,  etc.,  drove 
and  guided  the  same,  and  for  want  of  pj-oper  care  and  manage- 
ment, then  and  there  struck,  ran  upon,  mangled,  cut  and 
bruised  the  said  seven  hogs  and  one  red  cow,  and  killed  the 
same.  To  this  the  defendants  pleaded  not  guilty,  with  leave 
to  give  all  special  matter  in  evidence. 

This  cause  was  heard  before  Woodson,  Judge,  and  a  jury,  at 
a  special  term,  in  December,  1854,  of  the  Macoupin  Circuit 
Court.     Verdict  and  judgment  for  the  plaintiff  for  $77.50. 

The  court  gave  the  following  instructions  to  the  jury,  at  the 
request  of  the  plaintiff": 

First.  "That  if  the  jury  believe  from  the  evidence  in  the 
case,  that  the.  servants  or  agents  of  the  defendants,  in  running 
their  trains  of  cars,  saw,  or  in  the  exercise  of  reasonable  care 
and  diligence,  might  have  seen,  the  stock  of  the  plaintiff,  and 
might,  by  resorting  to  the  usual  expedients  of  sounding  the 
whistle,  and  slackening  the  speed  of  the  trains,  have  prevented 
injury  to  the  ])laintitt's  stock,  and  that  the  servants  or  agents 
of  the  defendants,  \vere  wanting  in  such  care  and  dili- 
gence, and  *did  not  resort  to  such  expedients,  and  as  [*199] 
a  consequence,  that  the  stock  of  the  plaintiff"  lias  been 
injured  by  the  train  or  trains  of  the  defendants  while  in 
motion,  the  jury  will  lind  a  verdict  for  the  plaintiff  to  the  ex- 
tent of  the  injury  to  his  stock. 

Vol.  XVi-13  193 


199  SPEINGFIELD. 


Chicago  &  Mississippi  R.  R.  Co.  v.  Patchin. 


Second.  That  there  is  no  law  that  requires  the  Chicago  and 
Mississippi  railroad  company  to  fence  tlieir  road,  nor  is  there 
any  law  which  makes  it  incumbent  on  the  owners  of  stock  to 
prevent  them  from  running  at  large.  If  stock  running  at  large 
should  be  found  upon  the  railroad  track,  it  is  the  duty  of  those 
having  charge  of  the  locomotives  and  trains,  to  use  such  care 
and  means  as  may  be  in  their  ]30wer,  by  the  j^roper  management 
of  their  trains,  to  prevent  accidents,  and  any  such  omission  on 
the  part  of  the  agents  and  servants  having  the  management  of 
the  trains,  is  negligence,  and  any  injury  resulting  therefrom, 
will  render  the  company  liable  for  such  damages  as  the  injured 
party  may  sustain.  "Whenever,  however,  a  plaintiif  charges 
negligence  on  the  part  of  the  agents  or  servants  of  the  com- 
pany, he  must  prove  such  negligence  as  charged  in  the  decla- 
ration." 

The  court  gave  the  following  instructions  at  the  instance  of 
the  railroad  company: 

"  The  presumptions  of  law  are  in  favor  of  defendants,  and 
the  plaintiff  cannot  recover  in  this  suit,  unless  upon  proof  of 
negligence  in  the  servants  of  defendants." 

"  That  the  killing  of  the  stock  mentioned,  is  of  itself,  no 
proof  of  negligence." 

These,  with  the  instructions  copied  into  the  opinion  as  asked 
for  on  the  part  of  defendants,  which  were  refused,  were  all  the 
instructions  presented  in  the  case,  on  either  side. 

The  substance  of  the  evidence  is  given  in  the  opinion  of  the 
court. 


J.  M.  Palmer,  for  Appellants.    / 
D.  A.  Smith,  for  Appellee. 

ScATES,  J.  In  case  for  negligence,  defendant  recovered 
$77.50  for  killing  seven  hogs  and  one  cow. 

The  declaration  charges  that  plaintiffs,  by  their  servants  "so 
negligently  and  unskillfully  managed  and  controlled  said  trains 
and  locomotives,  and  so  ignorantly,  negligently  and  carelessly 
drove,  guided  and  governed  the  same,  that  said  locomotives 
and  trains  of  cars,  for  want  of  good  and  sufficient  care  and 
management  thereof  as  aforesaid,  then  and  there  struck,"  etc. 

At  the  instance  of  defendant,  the  court  instructed  :  "  That 
there  is  no  law  that  requires  the  Chicago  and  Mississippi  rail- 
road company  to  fence  their  road,  nor  is  there  any  law 
[*200]  that  *makes  it  incumbent  on  the  owners  of  stock  to 
prevent  them  from  running  at  large. 

"  If  stock  running  at  large,  should  be  found  upon  the  rail- 
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road  track,  it  is  the  duty  of  tliose  having  charge  of  the  loco- 
motives and  trains  to  nse  snch  care  and  means  as  may  be  in 
their  power,  by  tlie  proper  management  of  their  tiains  to 
prevent  accidents;  and  any  such  omission  on  the  part  of  the 
agents  and  servants  having  the  management  of  the  trains, 
is  negligence,  and  any  injury  resulting  therefrom,  will  render 
the  company  liable  for  such  damages  as  the  injured  party  may 
sustain. 

"  Whenever,  however,  a  '])laintiff  charges  negligence  on  the 
part  of  the  agents  or  servants  of  the  comi)any,  he  must  prove 
such  negligence  as  charged  in  the  declaration." 

The  court  also  refused  the  following  instructions  asked  by 
the  plaintiffs: 

First.  "  That  if  they  believe  from  the  evidence,  that  the 
stock  of  plaintiff  were  roaming  at  large,  upon  open,  unenclosed 
land  belonging  to  some  other  person  than  the  plaintift",  at  the 
time  they  were  killed,  the  plaintiff  can  not  recover  in  this  suit. 

Second.     "  That  if  from  the  evidence,  they  believe  that  the  , 
cars  of  defendants,  (plaintiffs  here,)  at  the  time  of  killing  the 
stock,  were  running  at  the  usual  s].ieed,   upon  the  usual  track, 
they  are  not  liable  for  the  stock  killed. 

Third.  "That  unless  they  believe  from  the  evidence,  that 
the  st(jck  sued  for,  were  killed  by  the  cars  of  defendants  while 
on  some  crossing  over  the  road  of  defendants,  they  will  find  a 
verdict  for  defendants." 

The  testimony  clearly  shows  the  killing,  and  that  the  stock 
was  on  the  track,  in  a  flat,  open  ])rairie,  whence  there  was  no 
lane  or  crossing.  That  defendant  ow^ned  land  and  lived  near 
the  railroad,  but  did  not  own  the  tracts  on  either  side  of  the 
road  where  the  stock  was  killed.  Nothing  hindered  the  engi- 
neers from  seeing  the  stock,  and  that  no  alarm  was  given  by 
wdiistle,  speed  of  train  was  not  checked,  nor  does  it  apj)ear  that 
any  attempt  or  effort  was  made  to  do  so.  Stock  was  killed  at 
diffeient  times,  by  different  trains,  all  in  daytime.  "Witness 
thought  the  freight  ti-ain  that  killed  the  cow,  rather  increased 
speed.     Such  is  the.  case. 

What,  by  law,  are  the  rights  and  liabilities  of  the  parties  ? 

This  must  deiiend,  on  the  part  of  the  defendant,  upon  that 
degree  of  protection  the  law  affords  for  his  stock,  while  in  a 
position  of  technical  trespass,  if  any;  and  from  what  degree  of 
neg^'gence,  if  any,  as  well  as  willfulness. 

There  would  be  but  little  diiliculty  in  charging  the  plaintiffs 
for  willful  injuries  and  gross  negligence,  if  the  parties  to  the 
recoi-d  were  alone  interested  and  involved  in  the  prin- 
ciple *governing  the  case,  nor  even  if  the  safety  and     [*201] 
preservation  of  goods  on  freight  alone  were  concerned. 
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But  when  we  take  into  account  and  considei-ation  the  ii-rei^ar- 
able  /damage  to  life  from  casualties  to  trains  from  running  over 
stock,  and  tliat  the  imminency  of  hazard  to  passengers  is  in- 
creased in  proportion  to  the  protection  given  to  the  passive  neg- 
ligence of  stock  owners  in  knowingly  permitting  their  stock  to 
frequent,  stand,  graze  and  lie  upon  the  track,  the  rule  becomes 
much  more  difficult  of  adjustment.  The  court  instructed,  and 
very  properly,  in  accordance  with  decisions  of  this  court  that 
neither  party  was  bound  to  fence  his  road  or  his  stock.  {Alton 
and Sangmnon  B.  B.  Co.y.  Bmigh,  14  111.  312;  Seeley^r.  Peters, 
5  Gilra.  138);  and,  in  the  latter  case,  that  the  common  law  in 
relation  to  enclosing  and  confining  and  restraining  stock  within 
such  enclosures  is  inapplicable,  and  not  in  force  in  this  State. 
Although  made  by  a  divided  court,  against  a  very  learned  and 
able  dissenting  opinion,  we  are  not  disposed  to  question  its 
authority.  The  same  modification  of  the  common  law  had 
been  recognized  the  year  before,  in  Pennsylvania,  in  Knight  y. 
Ahert  (6  Fa.  State  R  472),  and  confirmed,  in  1852,  in  iV".  Y. 
and  Erie  B.  B.  Co.  v.  Skinner  (19  Pa.  State  R.  301). 

The  defendant  may,  therefore,  lawfully  permit  his  stock  to 
rim  upon  the  range,  and  browse  on  unenclosed  woodlands,  for 
which,  at  most,  he  is  but  a  technical  trespasf^er.  What  further 
rights  may  lie  claim  of  protection  to  them  while  in  the  enjoyr 
nient  of  this  giiasi  permissive  easement;  Avhether  it  extends  to- 
a  grazing  privilege  of  highways,  but  more  especially  to  that 
class  used  as  railways?  We  may  readily  admit  that  there  is  a 
protection,  incident  to  and  accompanying  it,  against  all  willful 
and  malicious  mischief  and  injury. 

The  lowest  degree  of  protection  above  these,  is  that  which 
requires  common  care,  skill  or  diligence,  and  charges  a  party 
only  for  gross  negligence.  Is  the  defendant,  under  the  facts 
in  this  case,  entitled  to  this  degree  of  protection  ?  if  so,  is  the 
instruction  given  proper,  and  do  the  proofs  raise  a  liability 
under  it  ?  The  courts  have  laid  down  the  rule  as  requiring 
plaintiffs  "to  use  such  care  and  means  as  may  be  in  their  power, 
by  the  proper  management  of  their  trains,  to  prevent  accidents ;" 
and  "any  such  omission  is  negligence,  and  any  injury  result- 
ing therefrom  will  render  the  company  liable  for  such  damages 
as  the  injured  party  may  sustain."  The  instruction  is  general, 
and  does  not  define  the  degree  of,  care  required,  nor  the  degree 
of  negligence  for  which  they  are  liable.  It  would  as  well  apply 
to  the  strictest  as  to  common  or  ordinary  care,  and  to  slight  as 
to  gross  negligence.      The  rule  laid  down  is  true  as  a  propo- 

,  sition  or    rule  of  law,  but  in  its  higher  degrees  of 

[*202]     care  and  *negligence,  and  its  plastic  variableness  of 

meaning,  can  have  no  just  application  to  this  case. 
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The  evidence  clearly  brings  the  case  within  so  general,  in- 
definite a  rale,  but  it  is  nnich  more  questionable  under  the 
lowest  degrees  of  care  and  negligence,  especially  in  relation  to 
some,  if  not  all,  of  the  hogs,  for  it  does  not  appear  that  signals 
were  not  given  or  etforts  used  to  prevent  running  over  them, 
as    was  shown  in  relation  to  the  cow. 

The  instructions  asked  by  the  plaintiffs  here  are  equally  in- 
volved in,  and  will  be  settled  by,  a  proper  rule  delining  the 
degree  of  care  required  and  culjmble  negligence. 

While  the  courts  will,  as  to  passengers  and  freights,  apply 
the  enforcement  of  the  strictest  diligence,  skill  and  care,  and, 
for  want  of  them,  measure  the  liability  for  slight  negligence, 
yet  the  injured  party  must  be  free  from  such  negligence  as  con- 
tributes to  the  injury  complained  of.  Galena  and  Chicago 
Union  Railroad  Co.  v.  Yarwood,  15  111.  475  ;  same  v.  Loomis, 
13  111.  551  ;  Aui'ora  Branch  Railroad  Co.  v.  Grimes,  13  111. 
586,  etc.;  Knight  v.  Alert,  6  Pa.  State  E.  172  ;  N.  Y.  and  Erie 
liailroad  Co.  v.  SMnner,  19  ibid.  301 ;  Tonawanda  Ra/ih'oad 
Co.  V.  Munger,  5  Denio,  264 ;  saiyie  case,  on  second  trial,  4 
Comst.  357  ;  Clark  v.  Syracuse  and  Utica  liailroad  Co.,  11 
Barb.  114;  Tahnadge  v.  Rensselaer  and  Saratoga  Railroad 
Co.,  13  Barb.  S.  C.  R.  496;  Marsh  w.N.  Y.  and  Erie  Railroad 
do.,  14  Barb.  S.  C.  R.  365. 

Tliese  decisions  concur  in  this,  as  a  general  rule,  and  are  sus- 
tained by  more  than  lifty  decisions  referred  to  in  them,  made 
upon  a  great  variety  of  circumstances.  An  exception  to  the 
rule,  allowed  in  Lynch  v.  Nurdin,  1  Adol.  and  Ell.  29,  (41 
Eng.  C.  L.  R.,)  in  favor  of  a  ])laintift',  a  child  of  seven  years 
old,  who  received  an  injury  by  getting  into  the  defendant's  cart 
wliile  it  was  carelessly  left  in  the  street,  was  not  sanctioned  or 
allowed  in  ])rinciple  in  Uartfield  v.  Roper,  21  Wend.  615,  and 
Brown  v.  Maxtoell\  6  Hill,  592  ;  and  these  are  cited  with  appro- 
bation in  Munger  v.  Tonaioanda  Railroad  Co.,  4  Comst.  359. 

Was  there,  then,  any  negligence  on  the  part  of  defendant? 
I  ])resume  the  right  to  the  land  upon  which  railroads  are  built, 
is  not  strictly  analogous  to  the  easement  of  the  public  in  high- 
ways, leaving  the  fee  in  the  owner  of  the  soil,  but  is  an  abso- 
lute ownership  in  fee  for  railroad  purposes,  and  that  character- 
istic or  incident  of  a  ])ublic  highway  has  relation  alone  to  the 
business  of  the  comrany,  as  common  carriers  upon  it.  If  it  be 
excusable  as  a  tresjiass  to  browse  or  graze  upon  another's  lands, 
it  is  not  matter  of  right ;  it  is,  at  most,  an  immunity,  not  a 
privilege.  Knight  v.  Aberf,  6  Pa.  State  R.  472.  The  owner 
of  an  unenclosed  woodland,  in  which  he  had  dug  an 
ore  i)it,  was  not,  therefore,  *liable  for  an  ox  which  [*203] 
had  wandered  into  the  woodland  and  fallen  into  the  pit. 
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This  application  of  tlie  rule  was  again  made,  wliere  damages 
were  claimed  for  killing  a  cow  on  the  railroad  track.  The  train 
was  running  at  its  usual  speed,  the  usual  signals  were  made, 
brakes  put  on,  and  engine  reversed.  The  cow  run  at  large, 
had  been  driven  off  the  track  once  or  twice  before,  and  the 
owner  notified.  JV.  JT.  a?id  Erie  R.  R.  Co.  v.  Skinner,  19 
Pa.  State  R.  301.  The  same  rule  is  very  fully  adopted  in 
New  York,  and  put  upon  the  same  ground,  that  defendant  is 
not  blameless  in  permitting  his  cattle  to  be  upon  the  railroad 
track.  See  cases  above  cited,  5  Denio,  259  ;  4  Comst.  357 ; 
11  Barb.  S.  C.  R  114 ;  13  ibid.  496;  14  ibid.  365;  Williams 
V.  Midiigan  Central  R.  R.  Co.,  2  Mich.  261;  contra,  see  Ker- 
"lohal'er  v.  Cleveland^  Columhiis  and  Cincinnati  R.  R.  Co., 
Am.  Law  Register,  April,  1855. 

These  roads  with  the  mode  of  operating  them,  would  be- 
come dangerous  to  travel,  and  almost  useless  to  their  owners 
and  the  communities,  if  the  immunities  of  herds  of  wander- 
ing, loitering  cattle  upon  them,  can  be  put  upon  the  footing 
of  protected  privileges.  "We  do  not  feel  called  upon  to  close 
our  eyes  to  the  carelessness  of  owners,  if  ap]irised  of  these  habits. 

Nor  should  we  feel  that  a  case  of  negligence  on  the  part  of 
the  railroad  had  been  made  out,  by  sliowing  simply  the  kill- 
ing of  the  stock.  Railroads  may  and  ought  to  be  liable  for 
malicious  mischief,  or  willful  injuries;  nor  should  the  scrutiny 
be  too  critical  in  cases  of  convictions  for  that  gross  negligence, 
which  indicates  the  absence  of  the  lowest  degree  of  care  or 
attention.  Wynn  v.  Allard,  5  Watts  and  Serg.  524;  such 
reckless  conduct  might  render  the  company  liable. 

Railroads  may  not  omit  all  care,  prudence  or  skill,  and 
ground  themselves  upon  an  immunity  from  all  responsibility, 
because  they  are  lawfully  pursuing  their  own  business,  upon 
their  own  land.  They  are  ever  under  the  strictest  duty  of  care, 
and  liable  for  slight  neglect,  while  there  are  passengers  or 
freights  to  be  endangered  by  experiments  in  running  on  stock. 
But  even  without  this,  they  may  not  with  impunity,  wantonly 
or  willfully,  nor  with  such  total  or  gross  negligence  as  evi- 
dences willfulness,  run  upon  and  injure  persons  or  stock,  tres- 
]assing  upon  the  road. 

The  proofs  of  ncgHgence  offered,  are  that  the  M^histle  was 
not  sounded,  nor  speed  of  train  checked,  but  apparently  in- 
creased, when  the  cow  was  killed.  As  to  different  hogs,  an 
omission  to  sound  the  whistle,  without  any  particular  fact  as 
to  omissions  of  other  means;  but  when  one  hog  was  killed, 
there  is  no  testimony,  save  the  killing  without  slack- 
[  *204]  ening  speed ;  and  in  each  *instance,  that  the  road  was 
level,  in  open  prairie,  and  stock  might  have  been 
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geen.  Did  the  engineer  or  otlier  proper  person  on  the  look 
out,  see  this  stock?  If  so,  when?  Was  it  in  time,  and  at  a 
distance,  that  signals  would  be  available,  or  the  train  stopped? 
If  so,  what  should  have  been  done,  and  what  was  neglected  ? 
Speed  in  the  transit,  and  punctuality  in  arrivals  and  connec- 
tions, are  desirable,  are  required  in  this  mode  of  conveyance. 
They  are  lawful.  Speed  may  be  regulated  by  the  companies, 
to  suit  the  times  and  the  places.  Trains  running  at  high 
speed,  cannot  be  suddenly  sto])ped ;  nor  will  the  same  means 
effect  it,  within  the  same  distance.  It  must  depend  more  or 
less  upon  the  cundition  of  the  rail,  the  grade,  the  weight  of 
train,  and  rate  of  sfoed.  A  casual  s]  ectator  may  possess  little 
'knowledge  of  the  adequacy  of  the  means,  in  particular  cases. 

When  such  obstructions,  as  cattle,  which  may  be  thrown 
from  the  track,  are  discovered  too  near  to  avoid  collision  by 
stopping  the  train,  it  has  been  said,  and  with  a  high  degree  of 
])robability,  that  the  greater  the  speed,  the  greater  the  safety 
to  the  train  in  the  collision.  Such  may  have  been  the  necessi- 
ties in  this  case,  with  the  cow.  The  increased  speed  in  this 
case,  may  have  a  double  solution,  as  care  for  the  safety  of  the 
train,  for  which  the  highest  degree  of  care  was  required,  or 
as  evidence  of  wantonness  or  willfulness. 

The  defendant's  instruction  is  too  broad  and  general,  em- 
bracing higher  degrees  of  care  than  the  law  will  require  for 
its  protection  to  stock  in  this  condition.  The  plaintiffs  admit 
none,  excei^t  at  crossings,  or  by  imj^lication  on  defendant's  own 
land,  which  cannot  be,  I  conceive,  on  the  railroad  which  be- 
longs to  them. 

The  true  medium  in  this  case  is  between,  and  would  em- 
brace, wanton,  or  willful,  and  gross  negligence. 

Judgment  reversed,  and  cause  remanded  for  new  trial. 

Caton,  J.  I  concur  in  the  judgment  and  rule  laid  down  in 
this  case. 

Judgment  reversed. 
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Cyrus  H.  McCormick  v.  Daniel  Elston  et  al. 

Appeal  from  Cook. 

Assumpsit  by  two  parties — Contract  made  by  but  one. — In  an  action 
of  assumpsit,  brought  by  two  parties,  it  is  no  defense  to  the  action,  to  show- 
that  a  contract  in  writing,  in  reference  to  the  same  cause  of  action,  was 
made  with  but  one  of  the  plaintiffs;  especially  where  the  defendant  can  avail 
himself  of  his  full  defense,  as  against  both.* 

EviDKNCE — Book  op  original  entries. — *Where  two  partners  [*205] 
who  followed  brick-making,  kept  a  day  book  and  ledger,  one  made 
the  entries  daily  of  deliveries,  in  the  day  book,  and  the  other  kept  the, 
ledger,  but  kept  no  clerk;  it  was  held,  that  the  ledger  wa.s  not  sufficient 
evidence,  even  when  backed  by  the  testimony  of  a  witness  who  had  settled 
by  it,  but  that  the  book  of  original  entries  should  also  have  been  offered 
in  evidence  with  the  ledger.'' 

Interest — Delay. — A  delay  from  October  to  December  in  paying  a  de- 
mand, where  the  defendant  shows  a  just  claim  for  damages,  unadjusted,  for 
a  breach  of  the  contract  sued  on,  is  not  such  an  unreasonable  and  vexatious 
delay  as  will  allow  an  award  of  interest.* 

This  was  an  action  of  assumpsit  brought  by  Elston  and 
Sleight,  in  the  Cook  Circuit  Court,  against  McCormick  for 
the  value  of  100,000  brick,  alleged  by  plaintiffs  below,  to  have 
been  sold  to  McCormick,  and  delivered  to  him  in  the  year 
1851.  Plea,  general  issue,  with  notice  that  defendant  would 
introduce  in  evidence  a  contract,  with  Elston  alone,  who  was 
one  of  the  plaintiffs,  and  that  defendant,  McCormick,  would 
recoup,  and  set  off,  etc.  Upon  the  trial,  the  defendantbelow, 
introduced  in  evidence  the  written  contract  made  between 
him  and  Daniel  Elston,  for  the  delivery  of  100,000  brick,  to 
be  good,  sound,  hard  brick,  or  less,  as  said  McCormick  miglit 
require. 

This  cause  was  heard  before  Moekts,  Judge,  and  a  jury,  at 

Cited  51  111.  171. 

"Reed  v.  Phillips,'  4  Scam.  41;  I.  C.  R.  R.  v.  Owens,  53  111.  391;  Cotting- 
hara  V.  Owens,  71  111.  397;  Walker  r.  Brown,  28  III.  378;  Snell  v.  De  Land, 
43  111.  323;  Harper  r.  Ely,  70  111.  582. _ 

'' Books  of  original  entries  are  admissible  in  evidence  when  the  proper 
foundation  has  been  laid.  Starr  &  C.  111.  Stat.  1076  (Ch.  51,  T[  3);  Boyer  r. 
Sweet,  3  Scam.  120;  Dodson  r.  Sears,  25  111.  51?;  Friend  v.  Cole,  5  Gilni. 
339;  Humphreys  v.  Spear,  15  111.275;  Talliaferor.  Ives,  51  111.  247;Rnggles 
V.  Gatten,  50  111.  412;  Church  v.  Emmerson,  66  111.  269;  Wolcqtt  v.  Heath, 
18  111.  433.  When  the  day-book  has  already  been  admitted  in  evidence, 
after  its  correctness  had  been  testified  to,  it  is  not  error  for  the  court  to 
refuse  to  allow  the  ledger  to  be  introduced.     Stickle  v.  Abo,  86  111.  161. 

'Sammisr.  Clark,  13  111.  544;  Holt  v.  Allen,  ibid.  592;  Clement  r.  Mc- 
Connel,  14  111.  151,  note.  Aldrich  v.  Dunham,  ibid.  403;  Kennedy  v.  Dobbs. 
15  111.  406;  Davis  v.  Kenage,  51  111.  170. 

Interest — When  allowed — Statute. 

See  Lurton  v.  Gilliam,  1  Scam.  576;  note,  ed.  1886,  CaUaghan  &  Co. 
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!N"ovember  term,  1853,  of  the  Cook  Circuit  Court,  and  re- 
sulted in  a  verdict  for  the  plaintiffs  below.  The  appeal  was 
taken  to  the  June  term  of  the  Third  Grand  Division,  but 
by  consent  of  parties,  was  taken  to  the  second  division,  for 
hearing. 

E.  S.  Williams,  for  Appellant. 

T.  HoYNE,  and  Davis  and  Maktin,  for  Appellees. 

ScATES,  J.  In  assumpsit,  the  defendant  declared  specially, 
in  two  several  counts,  upon  a  contract  for  the  sale  and  de- 
livery to  jilaintiff,  of  one  hundred  thousand  bricks  at  his 
factury  in  Chicago,  for  the  sum  of  four  dollars  and  lifty 
cents  ]^er  thousand,  and  also  an  indelitatus  count  for  goods 
generally. 

The  general  issue  was  pleaded,  with  a  notice.  The  notice 
presented  as  defences,  a  set-oft",  and  the  fact  that  the  bricks 
were  purchased  by  Elston  alone,  by  special  wn'itten  contract 
for  a  certain  quantity,  quality,  and  place  and  times  of  delivery, 
and  that  neither  the  quantity  nor  quality  were  delivered,  nor 
at  the  time-i  or  place;  whereby  plaintiff  was  damaged,  and 
would  set  off  those  damages,  together  with  sums  of  money 
due  for  work,  labor,  etc. 

Evidence  was  introduced  to  prove  a  partnership  between 
defendants,  in  the  bricks,  and  u|X>n  this  is  ]>resented  the 
question,  whether  they  ha\e  a  right  to  a  joint  action, 
upon  a  contract  *with  one  alone,  made  without  a  [*20(3] 
di6cV)siire  of  the  joint  or  partnership  interest.  The 
gene;al  rule,  in  pleading  requires  the  real  and  true  owners  or 
}.arties  in  interest  to  join  in  the  action,  and  a  failure  to  do  so 
might  generally  be  insisted  on  as  a  defence.  Here  the  fact 
of  doing  so,  is  set  up  as  a  defence,  by  proving  a  contract  with 
one  sim[)ly,  which  does  not  disprove  the  joint  interest.  No 
sjiecial  circumstances  are  shown,  or  pretended  to  exist,  to 
change  or  injure  plaintiff  or  his  meritorious  defence,  by  ex- 
oJ-uding  pajanents,  or  set-off,  or  the  like,  in  answering  the 
joint  action,  which  would  be  admissible  in  the  single  action. 
The  set-olf  is  for  a  claim  of  damages  for  breach  of  this  con- 
tract, and  clearly  admissible  as  against  both.  Agents  and 
partners  may  sometimes  render  themselves  individually  liable, 
by  concealment  of  their  principals  and  partners,  but  it  does 
not  follow  as  a  general  rule,  that  those  principals  or  partners 
cannot  sue  or  join  in  an  action  to  enforce  such  contracts,  either 
at  law  or  in  equity.  Special  averments  might  in  some  cases 
become  necessary,  to  enable  a  plaintiff  to  read  a  conti-act  in 
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evidence  made  under  such  circumstances,  but  that  question 
does  not  arise  upon  this  record.  Plaintiff  read  a  written  con- 
tract signed  by  Elston  alone,  under  the  general  issue  and  no- 
tice, and  thereupon  asked  the  court,  in  his  lirst  four  instruc- 
tions, to  say  to  the  jury  that  Sleight,  although  a  joint  owner 
of  the  brick,  could  not  join  in  an  action  to  recover  their 
value  under  this  contract.  We  are  of  opinion  the  court 
properly  refused.  Garrett  &  Bodenham  v.  IJandJy,  4  Barn, 
and  Cress.  665.  (10  Eng.  C.  L.  E.  748.)  Story  on  Part., 
Sees.  241  to  244,  &c. 

The  defendants'  ledger  was  admitted  in  evidence,  and  its 
admissibility  is  presented  for  revision.  They  kept  a  day-book 
in  Avhich  Sleight  entered  daily  the  loads  of  brick  delivered, 
and  a  ledger  m  which  Elston  kept  the  partnership  accounts. 
They  kept  no  clerk,  but  a  witness  had  an  account  on  the  same 
book,  which  he  found  to  be  correct  and  had  settled. 

They  followed  brick-making  as  an  occupation.  In  addition 
to  this  proof,  many  loads  of  bricks  were  shown  to  have  been 
delivered,  by  testimony  on  both  sides. 

The  case  of  Bayer  v.  Sweet,  3  Scam.  121,  would  seem  to 
settle  this  question,  as  to  the  admissibility  of  the  books  of 
account  in  evidence  generally.  But  an  objection  is  taken  here 
to  the  character  of  the  book ;  there  was  a  day-book  kept  in 
which  the  original  entries  of  the  deliveries  were  daily  made, 
this  is  one  of  mere  postings  of  the  aggregate  from  that. 

The  day-book  of  original  entries  should  have  been  offered, 

either  alone  or  in   connection  with   the  ledger.     Prince  v. 

S?mth,  4   Mass.    455 ;  Eastman  v.   Moulton,    3    N. 

[*20T]     Hamp.    156 ;   Curren   *v.    Craioford,   4   Serg.    and 

Eawl.  3 ;  and  in  these  States  a  suppletory  oath  was 

also  required  by  the  practice. 

The  necessity  of  producing  the  book  of  original  entries  is 
recognized  by  SicMes  v.  Mather,  20  Wend.  72,  though  the 
day-book  into  which  was  transcribed  daily,  minutes  of  the 
foreman  on  a  slate,  was  held  to  be  the  book  of  original 
entries.  The  original  entries  are,  as  a  general  rule,  re- 
quired, and  when  transcribed  into  a  ledger,  that  also.  See  1 
Greenl.  Ev.,  Sec.  117,  note  3 ;  Sec.  118,  note  2.  ^ 

This  is  at  best  but  secondary  evidence,  and  its  propriety 
frequently  doubted  and  questioned.  It  stands  upon  the 
foundation  of  necessity,  and  we  shall  relax  none  of  the  safe- 
guards of  its  ]mrity  and  fairness.  The  ledger  should  have 
been  accompanied  by  the  day-book  in  this  instance. 

The  defendants'  own  book  showed  the  largest  account  in 
proof.  The  balance  there,  was  $447.10;  the  jury  rendered  a 
verdict  for  $469.71,  exceeding  the  account   by  $22.60.     The 
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delivery  of  the  bricks  commenced  in  August  and  eiided  in 
October  or  November,  1851,  and  suit  was  instituted  in  Decem- 
ber following.  The  Statute  (Rev.  Stat.  1845,  p.  294,  Sec.  2,) 
has  allowed  interest  on  money  withheld  by  an  unreasonable 
and  vexatious  delay  of  payment.  Under  this  state  of  facts, 
the  court  instructed  the  jury  that  defendants  were  entitled 
to  interest  up  to  the  time  of  trial,  and  from  the  date  when 
payment  should  have  been  made.  This  accounts  for  the 
excess  of  the  verdict  above  the  account.  This  we  think  to 
be  erroneous.  The  jilaintitf  }iresented  such  a  claim  for  dam- 
ages for  a  breach  of  the  contract,  as  defendants  admitted  to  be 
a  just  set-off  to  the  amount  of  $35,  in  their  second  instruc- 
tion. With  such  an  admitted  ground  of  set-off,  unadjusted 
under  the  contract,  we  cannot  say,  with  no  explanation  offei-ed 
by  defendants  in  relation  to  it,  that  the  length  of  this  delay 
from  October  to  December,  was  either  unreasonable  or  vexa- 
tious. Sojnmis  v.  Clark  et  al.,  13  111.  544;  Kennedy  et  al.\. 
Gihhs  et  al.,  15  111.  406. 
Judgment  reversed  and  cause  remanded. 

•  Judgment  reversed. 


Alexander  Edmunds  v.  John  Myers  et  al. 

Error  to  Logan. 

Equity— Fraub—Eescissions  op  contract — Parties  must  be  placed 
IN  STATU  QUO.— When  a  patent  for  an  invention  of  a  cradle  had  been  assigned 
for  certain  counties,  and  the  assignee  had  availed  himself  of  the 
assignment,  by  making  sales  under  *it,  and  then  applied  by  bill  in  [*208] 
equity,  to  have  the  contract  rescinded,  and  the  consideration  he  had 
paid  for  the  assignment  restored  to  him,  alleging  fraud  and  deception  in  the 
transaction,  but  did  not  propose  to  account  for  what  had  been  received  by 
him  under  the  assignment:  He]d,  that  a  decree  ordering  a  rescission  of  the 
contract,  a  re-assignment  of  the  patent,  and  a  restoration  of  the  consider- 
ation paid  for  the  assignment,  was  erroneous,  inasmuch  as  the  veiidor  could 
not  thereby  be  restored,  in  an  equal  degree,  to  the  condition  in  which  he  was 
before  the  contract  was  made." 

If  a  fraud  ha''  been  practiced,  as  in  the  sale  of  a  pretended  patent,  the  court 
may  rescind  the  contract  and  compel  a  return  of  what  has  been  paid  under 
it;  "but  it  will  at  the  same  time  compel  the  complainant  to  account  for  what 
he  received,  and  the  profits  derived  from  the  use  or  sale  of  it.* 

A  contract  will  not  be  rescinded  inequity,  leaving  the  complainant  to  per- 
form his  part  of  the  decree  by  suljsequent  acts,  but  he  must  do  equity  on  his 
part  before  he  can  have  a  decree  for  the  relief  he  seeks.'' 

€ited:     16  111.  214;  17  111.  18::!;  106  111.  489. 

» Strong  r.  Lord,  107  111.  25;  Dowden  r.  Dowden,   108  III.  257;  Smith  v. 
Long,  106  III.  485:  Underwood  v.  West,  52  III.  397. 
''Bates  V.  Wheeley,  1  Scam.  54;  Winslow  v.  Noble,  101  111.  194;  Byars  v. 

203 


208  SPEmGFIELD. 


Edmunds  v.  Myers  et  al. 


Same — ALiiEGATiONs  op  bilt.. — If  the  assignee  of  a  patent  has  derived 
advantages  or  profit  from  it,  and  then  seeks  to  have  the  contract  for  the  as- 
signment rescinded  for  fraud,  he  should  aver  in  his  bill  that  the  benefits  re- 
ceived by  him  were  so  received  prior  to  the  discovery  of  the  fraud.  And  he 
ehould  also  return,  or  proffer  to  return,  the  consideration  received  by  him. 

Patent— Specifications. — A  patent  issued  for  a  "  Design  for  a  Ciadle," 
the  specifications  being  for  an  "ornamental  design,  in  the  shape  or  config- 
uration of  horological  cradles,  and  of  ornamental  designs  to  be  worked  there- 
on;" and  a  deed  of  sale  of  the  patent  having  a  caption,  "A.  B.'s  Patent  Hor- 
ological Cradle,"  and  which  recites  that  A.  B.  had  obtained  a  patent  from 
the  United  States  for  an  "  Horological  Cradle:"  Held,  that  this  phraseology 
would  not  import  that  there  was  machinery  about  it,  or  that  a  "principle, 
machinery,  or  mode  of  operation,"  was  the  subject  of  the  patent;  and  that 
everyone  should  be  presumed  to  know  that  a  "baby  cradle"  would  not 
be  jjatentable  by  that  description,  so  far  as  the  application  of  its  iLse  is  con- 
cerned. 

This  bill  states,  that  prior  to  12tli  of  Decembei-,  1853, 
tlie  said  Edmunds  professed  to  have  invented  an  liorological 
cradle  which  was  to  be  rocked  by  machinery,  with  a  weight, 
running  on  one  or  more  pulleys ;  the  cradle  constituting  the 
])endulum,  and  which,  being  wound  up,  would  rock  itself 
until  it  run  down,  and  so  save  the  continual  labor  to  motliers 
and  nurses,  of  rocking  the  cradle  ;  and  professed  to  have  ob- 
tained a  patent  for  the  said  invention,  and  had,  at  and  before 
that  day,  been  exhibiting  at  Mount  Pulaski,  where  the  parties 
to  this  suit  all  resided,  a  model  of  said  pretended  invention, 
and  had  been,  and  then  was,  recommending  his  said  pretended 
invention,  as  a  most  useful  invention,  and  insisting  that  the 
invention  which  he  claimed  to  have  made  was,  and  would  be, 
so  useful  and  convenient,  that  the  patent  right  would  be 
universally  valuable,  and  could  be  sold  for  a  large  sum  of 
money,  and  represented  that  he  had  obtained  letters  patent 
ot  the  United  States,  for  said  cradle.  All  of  which  repre- 
sentations he  made  to  complainants  and  others,  on  a  proposi- 
tion to  sell  them  an  interest  in  said  pretended  letters  patent, 
who,  confiding  in  such  representations,  agreed  with  him  to  pur- 
chase all  the  right,  title  and  interest  which  he  had  in  said  patent 
to  and  in  certain  specified  territory,  at  the  price  of  two  thou- 
sand dollars.     In  pursuance  of  said  agreement,  said  Edmunds 

executed  to  said  complainant  his  certain  deed  of  trans- 
[*209]     fer,  reciting   *"that,    whereas,    the   said    Alexander 

Edmunds,  of  Mount  Pulaski,  in  the  county  of  Logan 
and  State  of  Illinois,  did  obtain  letters  patent  of  the  United 
States,  for  a  horological  cradle,  which  letters  patent  bore  date 
the  22d  day  of  February,  1853,"  and  said  indenture  witnesses, 
that  for  and  in  consideration  of  the  sum  of  two  thousand  dollars 


Spencer,  101  111.  429;  Panton  v.  Collar,  12  Bradw.  160;  Rosenkrans  r. 
Sehnacke,  13  Bradw.  216;  Dickerman  v.  Burgess,  20  111.  266;  Miller  v.  Whit- 
taker,  23  111.  463. 
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in  hand  paid,  said  Edmunds  assigned,  sold  and  set  over  to  the 
said  comjilainants  all  the  I'ight,  title  and  interest  secured  to 
him  by  said  patent,  for,  to  and  in  the  aforesaid  territory.  Jii 
consideration  of  which,  said  complainant  conveyed,  or  caused 
to  be  conveyed,  to  said  Edmunds,  certain  land,  situated  in  said 
county,  wliich  was  taken  and  received  by  Edmunds  as  and 
for  §2,000,  the  consideration  of  said  transfer;  that  they  relied 
on  the  representations  then  orally  made,  as  well  as  made  in 
said  deed,  that  said  Edmunds  had  secured  by  patent  the  sole 
right  of  making,  using  and  vending,  etc.,  said  horological 
cradle,  according  to  the  models  exhibited  by  him,  and  what 
the  said  Hildreth  and  Turner  believed,  and  were  induced  by 
Edmund's  representations  to  believe,  was  peculiarly  valuable 
about  said  pretended  invention,  pretended  to  be  secured  by 
said  ])atent,  was  the  pinw'iple  and  machinery  and  mode  of 
oj^eratioii  by  which  said  cradle  was  put  and  kept  in  motion, 
and  which  principle,  machinery,  and  mode  of  operation,  Ed- 
munds represented  to  comj)lainants  were  secured  by  said  patent. 

That  complainants  have  never  until  recently  seen  said  patent : 
that  they  have  now  discovered  that  said  Edmunds  has  really 
no  letters  patent  for  said  horological  cradle,  or  for  its  machin- 
ery, mode  of  operation,  or  its  principle  of  action;  but  your  or- 
ators liave  discovered,  by  procuring  a  copy  of  the  letters  patent 
of  the  United  States  to  said  Edmunds,  that  they  only  secured 
to  said  Edmunds  a  design  for  a  cradle^  and  the  specifications 
of  his  claim  for  said  letters  patent  only  claims,  as  the  produc- 
tion of  the  said  Edmunds,  the  design  and  configuration  of  the 
ornaments  described  and  set  forth,  forming  together  an  orna- 
mental design  for  an  horological  cradle. 

They  charge  that  such  re])resentations  were  falsely  and  fraud- 
ulently made.  But  if  that  is  not  so,  then  the  parties  were  mut- 
ually mistaken.  And  they  pray  that  Edmunds  be  decreed  to 
convey  said  lands  to  complainants. 

The  defendant  denies  all  the  aforesaid  representations,  and 
the  said  sale  to  Turner  and  Hildreth ;  says  he  sold  to  Turner 
alone,  and  received  the  land  in  consideration  thereof ;  that 
Turner  afterward  sold  one-half  of  his  purchase  to  Hildreth,  and 
returned  to  Edmunds  his  deed  of  assignment,  and  procured  him 
to  execute  the  said  deed,  set  forth  in  bill  to  Hildreth  and 
lurner. 

*A  decree  that  Edmunds  convey  the  land  to  com-     [*210] 
])lainants,  was  rendered  by  Davis,  Judge,  at  the  Sep- 
tember term,  1854,  of  the  Logan  Circuit  Court. 

Williams  and  Lawrence,  for  Plaintiff  in  Error. 
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A.  Lincoln,  for  Defendants  in  Error. 

ScATES,  J.  Myers  filed  this  bill  for  the  rescission  of  a  con- 
tract, by  written  assignment  of  Edmunds,  of  his  patent  to  a  hor- 
ological  cradle  in  certain  counties  in  this  State,  and  a  re-con- 
veyance of  a  tract  of  land  ]:taid  therefor,  and  the  re-payment 
of  live  hundred  dollars,  paid  him  in  goods  and  chattels.  The 
groimds  set  up  for  this  equity  are,  the  misrepresentation  and 
fraud  of  Edmunds,  in  this,  that  he  represented  and  sold  to 
them  a  patent  for  the  principle,  machinery  and  mode  of  opera- 
tion by  which  the  cradle  was  put  and  kept  in  motion,  whereas 
he  had  no  patent  for  these,  but  only  for  the  design,  configura- 
tion and  ornaments  of  such  a  cradle.  The  fraud  and  misrepre- 
sentation are  fully  denied  in  the  answer,  which  insists  upon  a 
want  of  equity  in  the  bill,  upon  the  further  grounds,  that  no 
offer  is  made  to  re-assign  the  patent  or  re-convey  it  to  plaint- 
iff;  that  defendants  made  sales  of  patent  rights  for  large  sums, 
and  that  they  do  not  offer  to  account  for  the  vahies  received 
on  these  sales ;  and  that,  on  account  of  these  sales,  they  cannot 
restore  the  patent  fully  to  plaintiff". 

The  court  decreed  a  rescission  of  the  contract,  a  re-convey- 
ance of  the  land,  and  the  payment  of  four  hundred  dollars  by 
plaintiff,  and  that  defendants  re-convey  or  assign  the  patent. 

The  decree  is  erroneous  in  two  points  of  view.  Suppose 
the  evidence  sustained  the  allegations  of  the  bill  as  to  the 
fraud  and  misrepresentation,  while  the  rescission  of  the  contract 
might  therefore  be  equitable  and  just  to  the  defendants,  yet  it 
is  clearly  shown  by  the  evidence  that  defendants  have  sold  the 
patent  for  part  of  the  territory  included  in  their  purchase,  and 
received  large  sums  of  money  or  property  therefor.  Now  that 
portion  of  the  decree  that  orders  a  return  of  the  consideration 
by  plaintiff, — the  land  and  tlie  money, —  restoi*es  the  defendants 
to  all  their  rights, — to  the  condition  they  were  in  before  the 
purchase.  But  the  plaintiff  is  not  restored  to  his,  by  a  decree 
simply,  for  a  r6-conveyance  or  re-assignment  of  the  ]^atent. 
This  re-assignment  cannot  affect  the  rights  of  purchasers  from 
defendants,  nor  does  the  decree  require  defendants  to  account 
for  the  receipts  and  profits  on  these  sales. 

One  of  the  boasted  advantages  and  clierished  objects  of  a 
court  of  equity  is  to  administer  complete  relief,  and 
[*211]  do  ample  *justice  to  both  parties.  I  know  that  where 
a  transaction  is  tainted  with  fraud,  for  which  a  court 
of  equity  is  simply  asked  to  annul  the  contract  and  avoid  the 
writings,  the  parties  may  be  left  to  assert  their  remedies  at  law 
for  mutual  restoration  of  their  rights,  and  compensation  in  dam- 
ages.    But  where,  as  here,  the  party  seeks  the  further  specific 
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relief  to  have  the  property  restored,  and  to  be  iputm  statu  quo^ 
he  must  come,  not  only  with  clean  hands,  but  ready  and  will- 
ing to  do  whatever  may  be  necessary  on  his  part  to  render  equal 
justice  to  the  other  party,  by  restoring  to  him  the  property  he 
may  have  received,  or  its  vahie,  if  put  beyond  his  control,  if 
damages,  instead  of  the  specific  property,  would  be  equitable. 
I  am  speaking  of  executed  agreements.  Executory  contracts 
would  require  nothing  more  than  a  delivery  up  and  cancella- 
tion of  the  writings.  Courts  will  rescind  and  cancel  such  con- 
tracts upon  less  proofs  than  will  be  required  to  disturb 
agreements  which  have  been  carried  into  etfect  by  delivery  and 
exchange  of  their  mutual  rights,  interests  and  possessions. 

The  want  of  consideration  miffht  induce  a  court  to  withhold 
its  aid  in  enforcing  a  contract,  but  could  not  afford  a  ground 
for  rescission  of  an  executed  agreement. 

So  u])on  this  ground  proceeded  the  case  of  Taylor  v.  Hare, 
4  Bos.  and  Pull.  R.  260,  wliich  was  an  action  to  recover  back 
moneys  jiaid  for  the  use  of  a  patent,  brought  after  the  discov- 
ery that  the  patent  was  void,  the  patentee  not  being  the  invent- 
or. Heath,  J.,  juits  the  case  very  strong:  that  "there  never 
has  been  a  case,  and  there  never  will  be,  in  which  the  pilaint- 
iff,  having  received  benefit  from  a  thing  which  has  afterwards 
been  recovered  from  him,  has  been  allowed  to  maintain  an 
action  for  the  consideration  originally  paid.  We  cannot  take 
an  account  here  of  the  ]u-ofits.  It  might  as  Avell  be  said,  if  a 
man  lease  land,  and  the  lessee  pays  rent  and  afterwards  be 
evicted,  that  he  shall  afterwards  recover  back  the  rent, 
though  he  has  taken  the  fruits  of  the  land."  And  this  is 
abundantly  confirmed  by  the  English  decisions.  Norman  on 
Patents,  149  to  151  (52  Law  Lib.  118). 

But  for  a  fraud,  the  court  will  rescind  and  return  what  has 
been  paid ;  yet  I  presume  it  will  hold  the  complainant  to  ac- 
count for  what  he  had  in  exchange,  and  for  the  profits  he  has 
derived  from  its  use  or  sale.  Waters  v.  Lemmon,  4  Ohio  R. 
229;  Camplin  v.  Burton,  2  J.  J.  Marshall  R.  216;  Yoder  v. 
Sweari7igen,  6  J.  J.  Marshall  R.  518.  See  also  3  B.  Monr.  R. 
129;  6  Monr.  R.  102;  4  Lift.  R.  12;  6  Gill  and  John.  R.424; 
1  Freem.  Ch.  R.  35. 

Courts  have  the  power  to  impose  terms,  (1  Story  Eq.  Juris.,, 
Sec.  439  ;  2  ibid.  696-7,  707),  and  he  that  asks  must 
do  equity.  *Contracts  will  not  be  rescinded  and  [*212] 
comjilainant  left  to  perform  his  part  of  the  decree  by 
acts  to  be  afterwards  done,  but  the  doing  equity  is  a  prece- 
dent condition  of  his  right  to  a  decree  for  the  relief  he  seeki. 
4  Ohio,  229  ;  2  J.  J.  Marsh.  216;  6  ibid.  518. 

Defendants   should  have   promptly  notified  plaintiff  when 
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the  J  discovered  the  supposed  fraud,  and  of  what  use  they 
intended  to  make  of  it;  whether  to  rescind  the  contract  or 
insist  on  damao;es,  {Bor/ce,  Executor  n.  Grundy^  3  Pet.  R.  214; 
Walk.  Mich.  Ch.  E.  186,  373 ;  Harring.  Ch.  E.  102,  301,  427, 
and,  if  they  chose  to  rescind,  should  have  tendered  a  return 
of  the  consideration  received  by  them ;  or,  at  least,  made  an 
otter  to  return.  3  B.  Monr.  E.'  159  ;  4  Litt.  E.  12.  This  has 
not  been  shown,  neither  in  the  bill  nor  the  evidence,  while  it 
is  in  evidence  that  they  had  sold  the  patent  for  a  part  of  the 
territory,  and  could  not  recover  that  part,  nor  had  any  account 
for  the  proceeds  of  these  sales  been  either  offered  by  the  bill 
or  ordered  by  the  decree.  P]aint;iff',  under  tliis  decree,  will 
be  left  to  bring  his  action  at  law,  or  file  a  bill  to  recover  back 
the  interests  he  had  in  the  patent,  and  so  but  partial  justice 
will  be  done  in  this  case.     10  Yerg.  E.  59. 

For  anything  apparent  in  the  pleadings  or  proofs,  defend- 
ants may  have  made  the  sales  after  their  discovery  of  the 
alleged  fraud,  first  trying  what  speculation  they  could  make, 
and  failing  in  tliat,  they  file  this  bill  to  rescind.  If  this  is  not 
so,  it  should  be  negatived  by  averments.  They  have  con- 
cealed the  fact,  or  failed  to  show  it  in  the  bill,  that  they  had 
made  any  sales,  but  it  comes  out  in  the  answer  and  proofs. 
Having  enjoyed  and  used  the  patent  under  the  purchase,  they 
have  derived  advantages  and  profits  from  it;  and  upon  this 
principle  the  case  of  Chanter  v,  Deiohurst,  12  Mees.  and 
Wels.  E.  823,  was  ruled,  and  many  others  referred  to,  in 
Norman  on  Patents  150,  (52  Law  Lib.  119). 

I  have  thus  shown  that  the  decree  is  erroneous,  upon  the 
supposition  that  the  proofs  sustained  the  suggestion  of  fraud, 
which  is  the  ground  upon  which  relief  is  sought. 

But  the  defendants  wholly  failed  in  their  evidence.  No 
witness  testifies  to  any  rej^resentation  whatever  being  made  to 
them.  No  negotiation  between  the  parties  is  shown ;  and 
no  other  contract  but  the  pilaintiff's  deeii  of  assignment  of  the 
]  atent.  There  is  much  testimony  as  to  plaintiff's  general 
conversations  about  his  patent,  and  as  to  what  he  claimed 
under  the  patent,  and  as  to  the  general  reputation  and  impres- 
sions of  the  neighborhood  as  to  the  extent  of  what  he  claimed 
under  it.  This,  if  not  wliolly  irrelevant,  though  taken  with- 
out objection,  is  very  unsatisfactory,  had  defendants 
[*213]  even  succeeded  in  this  *manner  to  make  out  a  fraudu- 
lent representation  and  sale.  But  so  far  from  it,  the 
proof  shows  that  plaintiff',  when  speaking  particularly  of  the 
claim^  under  his  patent,  always  confined  it  to  the  particulai-s 
patented;  and  only  used  general  language,  when  speaking  of 
tlie  patent  generally,  witliout  reference  to  the  claim.     Had  all 
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these  conversations  formed  part  of  the  particular  negotiation 
%vith  defendants,  we  should  liave  no  hesitation  in  dismissing 
this  bill.  Besides,  the  patent,  sjrecitications  and  drawings,  are 
shown  to  have  been  kept  in  ]jlaintitf's  shop,  where  these  cra- 
dles were  being  made  as  models,  at  his  house,  and  other  places; 
and  that  defendants  were  in  and  out,  like  others.  They  might 
have  seen  them,  as  others  did,  and  we  cannot  resist  the  con- 
clusion that  thej  did  see  and  examine  them,  either  before 
they  purchased,  or  before  they  sold  under  it ;  for  between 
those  periods,  plaintiff  had  them  a  model  made,  and  they  weie 
in  and  out,  and  giving  directions  while  it  was  constructing. 

The  only  evidence  therefore  offered  is,  that  contained  in 
the  ]mtent  itself,  which  is  for  a  "Design  for  a  cradle,"  the 
specifications,  which  are  for  an  "ornamental  design  in  the 
shape  or  configuration  of  horological  cradles,  and  of  orna- 
Tnental  designs  to  be  worked  thereon,"  and  the  deed  of  sale, 
which  has  a  caption,  "  Alexander  Edmunds'  Patent  Horolog- 
ical Cradle,"  and  which  recites  that  he  had  obtained  a  patent 
from  the  United  States  for  an  "Horological  Cradle."  JSTeither 
the  ]  liraseology  of  the  one  or  tlie  other  imports  that  there 
was  machinery  about  it,  and  of  course  cannot  imjjly  tliat  that 
"principle,  machinery  or  mode  of  0]^eration"  was  the  subject 
of  the  ]mtent.  Every  one  should  be  presumed  to  know  that 
a  "Baby  Cradle"  would  not  be  patentable,  by  that  description, 
60  far  as  the  application  of  its  use  is  concerned ;  for  we  may 
indulge  the  ]iresum]''tion  that  it  was  as  well  known  to  Adam 
as  to  Edmunds.  And  so  too,  of  numberless  forms,  from  the 
natural  rind  of  a  tree,  or  hollow  gum,  to  the  more  elegant 
coiice lotions  of  mechanical  invention.  What  particular  change 
is  to  be  inferred,  or  instrument  is  imported  by  the  word,  "  Ho- 
rological," is  rather  a  question  of  fact,  than  of  law.  The  law 
will  as  readily  intend  a  "Grain"  as  a  "Baby"  cradle;  so  far  as 
either  is  suggestive  of,  or  adapted  to,  the  art  of  measuring 
time.  This  may  be  done  by  a  "principle"  "or  mode  of  oper- 
ation," adopted  in  the  hour-glass  and  the  dial,  as  well  as  by 
machinery  ;  and  in  the  latter,  whether  by  weights  or  pulleys, 
or  by  sprmgs.  If  we  attempt  to  make  its  import  a  question  of 
law,  instead  of  fact,  as  to  the  meaning  of  the  party,  we  are  at 
once  involved  in  the  necessity  of  determining  that  the  deed 
secured  tlie  right  to  use  some  one  or  all  these  modes  of  meas- 
uring time  with  a  cradle.  On  the  contrary,  it  is  very 
evident,  that  an  arbitrary  selection  of  a  *name  was  [*214] 
made,  for  the  thing  ];atented  ;  and  to  the  patent  and 
its  specifications  and  drawings,  a  prudent  man  would  have  had 
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recourse,  unless  prevented  by  fraudulent  representations,  wliicli 
are  not  shown  here.  ^ 

Decree  reversed,  and  bill  dismissed. 

Decree  reversed. 


Alexander  Edmunds  v.  McCaety  Hildreth  et  al. 

Error  to  Logan. 

Fratjd — Contract  can  be  annutj.ed  by  party  in.tured  ai>one. — Par- 
ties defrauded,  and  those  injured  by  the  fraud,  can  alone  take  advantage  of 
it  to  annul  a  contract. 

Parties  to  a  fraud  cannot  avoid  the  act  for  the  fraud.  The  defrauded 
party  may  do  so,  or  his  creditors,  and  others  injured  by  it. 

Same — Acquiescence. — If  the  party  injured  acquiesces  in,  or  confirms  a 
contract  tainted  with  fraud,  others  not  interested  or  acting  in  it,  cannot 
avoid  it  for  him. 

The  decree  in  this  case  was  rendered  by  Davis,  Judge,  at 
Sejotember  term,  1854,  of  the  Logan  Circuit  Court. 

This  case  is  in  all  res];ects  like  the  ju-eceding,  except  that 
Edmunds  sold  to  Hildreth  and  one  William  Turner,  the  said 
patent  for  several  States,  for  ten  thousand  dollars,  and  that 
Turner  sold  his  interest  to  the  two  Myers  for  five  thousand 
dollars.  They  were  not  parties  to  the  agreement  between 
Edmunds  and  Hildreth  and  Turner. 

WiLLiAiiis  and  Laweence,  for  Plaintiff  in  Error. 

A.  Lincoln,  for  Defendants  in  Error. 

ScATES,  J.  The  frame  and  objects  of  this  bill  are  similar 
to  the  case  of  Edmunds  v.  J.  and  G.  Myers,  {ante,  p.  207), 
under  the  same  patent,  and  wliich  alleges  a  fraud  in  the  sale 
and  prays  a  rescission  of  the  contract,  and  a  re-conveyance  of 
two  tracts  of  land  to  defendants,  which  had  been  conveyed  by 
Hildretli  and  Turner  for  tlie  patent.  The  only  material  dif- 
ference in  tlie  two  cases  is,  tliat  in  this  case  the  bill  charges 
that  the  sale  was  made  to,  and  the  consideration  paid  by, 
Hildreth  and  W.  Turner,  and  a  sale  and  transfer  of  his  inter- 
est, by  Turner,  to  J.  and  G.  Myers.     The  answer  denies  all 

Compare  M.  C.  R.  R.  Co.  r.  Phillips.  60  111.  190;  Linnington  r.  Strong. 
107  111.  295;  Oberne  r.  Gavlor,  13  Bnidw.  80;  Panton  v.  Collar.  12  Bradw 
160:  Sheldon  r.  Hardin?,  44  111.  68;  Howell  v.  Edmonds,  47  111.  79;McCarty 
r.  Marlette,  80  111.  526;  Field  v.  Berlizheimer,  9  Bradw.  464;  White  v. 
Sutherland,  64  111.  181. 
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fraud,  and  denies  a  sale  to  Hildreth  and  Turner.  But  it 
admits  a  sale  to  Turner,  and  states  that  a  deed  of 
assignment  of  the  ]  atent  was  made  to  *Tnrner  in  the  [*215] 
Slimmer  of  1853,  and  that  Turner  paid  therefor,  by  a 
conveyance  of  the  two  tracts  of  land,  made  in  the  summer 
also.  That  afterwards.  Turner  sold  one-half  his  interest  to 
Hildreth,  and  at  the  request  of  both,  and  for  their  accommoda- 
tion, without  any  new  sale  or  consideration.  Turner  surren- 
dered the  former  deed  of  assignment,  and  Edmunds  executed 
to  both  Hildreth  and  Turner,  another,  dated  12th  December, 
1853. 

The  yatent,  specifications,  drawings,  and  deed  of  assignment 
to  Hildreth  and  Turner,  and  Turner's  assignment  of  his  inter- 
est to  Myers,  together  with  tlie  depositions  in  the  case  of 
Edrri'iindii  v.  J.  and  G.  Myers^  were  all  the  evidence  in  this 
case. 

We  are  unable  to  find  any  ground  to  sustain  this  decree, 
which  rescinded  the  contract,  directed  a  re-conveyance,  by 
Ednuinds,  of  the  two  tracts  to  Hildreth,  and  J.  and  G.  Myers 
of  undivided  moieties,  and  that  they  re-convey  or  assign  the 
patent. 

I  have  already,  in  the  other  case,  given  my  views  of  the 
sup]iosed  equities,  upon  the  supposition  that  the  fraud  was  es- 
tablished, and  they  a])ply  equally  to  this  case. 

But  this  case  is  distinguishable  from  that,  in  this:  here  the 
defendants,  who  are  strangers  to  the  contract,  being  neither 
1  arties,  nor  privies  in  estate  or  interest,  are  seeking  to  rescind 
that  contract  for  fraud  between  the  parties  to  it,  and  further, 
to  recover  for  their  own  benefit,  the  consideration  paid  for 
the  patent. 

Sujipose  there  was  fraud,  tlie  party  defrauded  and  those 
injured  by  the  fraud,  could  alone  take  advantage  of  it  to  annul 
the  contract.  The  parties  to  the  fraud,  cannot  avoid  the  act 
for  the  fraud  ;  the  party  defrauded  may,  at  his  election,  and 
so  may  those,  not  parties,  but  who  are  injured  by  the  fraud,  as 
creditors  and  such  like  interests.  So  it  was  held  in  Steele  v. 
Worthington^  2  Ohio  R.  182,  that  a  residuary  legatee  cannot 
take  advantage  of  a  fraud  committed  upon  the  United  States 
by  his  devisor  and  the  defendant,  in  the  purchase  of  the  land; 
and  for  two  reasons,  the  legatee  is  a  third  person,  a  stranger  to 
the  contract,  and  the  devif:Or  was  a  particeps  criminis,  so 
neither  he,  nor  any  one  claiming  under  him,  can  avoid  it  for 
liis  own  f laud. 

So,  again,  in  Carroll  et  al.  v.  Potter  et  al.,  Walk.  Ch.  E. 
355,  it  was  heM  tliat  an  assignee  of  a  contract  cannot  avoid  it 
for  fraud  in  making  it.     As  between  the  particeps  criminis 
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courts  will  neither  enforce  or  annul  contracts  that  are  void,  as 
against  pnblic  policy.     Doolin  v.  Ward,  6  John.  E.  194. 

In  Love  v.   Belk,  1  Ired.   Ch.  R.   163.  it  is  said  that  the 

srrantor  alone,  or  those  sncceding  to  his  rights,  can  set  up  the 

^  fact  of  the  agreement  being  obtained  by  nndue  means, 

[*216]    for  the   *purtjOse  of  preventing  a  recovery  by  the 

grantee.     1  U.  S.  Dig.  p.  557,  Sec.  458. 

And  the  subsequent  purchaser  even  will  not  be  allowed  to 
make  this  suggestion  of  fraud  in  his  grantor,  unless  the  party 
actually  defrauded  thereby,  has  taken  measures  to  have  the 
transaction  set  aside  by  a  court  of  equity,  if  such  subsequent 
purchaser  had  actual  notice  of  such  agreement.  Maynor  v. 
Lewis,  2  Ga.,  Sec.  205;  1  U.  S.  Dig.,  p.  557,  Sec.  460. 

The  law  abhors  fraud,  and  declares  contracts  tainted  witli  it 
void,  but  this  must  be  undei-stood  of  it,  in  its  effect  and  oper- 
ation when  applied;  for  there  are  many  instances  in  the  books, 
of  both  constructive  and  actual  frauds  capable  of  confirmation 
by  the  courts  and  parties  injured,  and  at  their  election.  This 
is  both  reasonable  and  according  to  the  maxim  volenti  not  fit 
injuria,  as  to  the  right  of  rescission.  If  the  party  injured  ac- 
quiesce in  or  confirm  the  contract  with  a  full  knowledge  of  the 
fraud,  no  one,  surely,  can  have  a  right  to  annul  his  contract 
for  him.  If  he  have  a  knowledge  of  the  fraud,  he  will  be 
presumed  to  acquiesce,  if  he  take  no  ste]"),  but  sleep  upon  his 
rights.     Walk.  Ch.  R.  186,  373  ;  3  Pet.  R.  214. 

The  frame  of  this  bill  is  defective,  for  the  want  of  an  offer 
to  return  the  patent;  by  the  bill,  as  it  stands,  they  ask  to  have 
the  consideration  received  from  Turner, returned  to  them,  and 
still  hold  fast  what  they  purchaced  of  Turner.  Again,  they  do 
not  make  Turner  a  ]'arty  complainant  or  defendant,  and  yet, 
not  only  seek  to  annul  his  contract  with  Edmunds,  with  which 
he  is  satisfied,  but  ask  for  their  sole  benefit,  the  consideration 
he  paid  for  it ;  and  all  this,  without  a  suggestion  even  of  any 
fraud  in  their  own  contract  with  Turner,  or  e^en  a  mistake, 
that  they  did  not  acquire  from  Turner,  by  and  under  the  pat- 
ent all  that  they  ]3urchased,  or  expected  by  the  purchase. 
Admitting  that  Hildreth  was  an  original  contractor  with  Turner, 
still  joining  with  him,  will  not  dispense  with  Turner  as  a 
party. 

The  radical  error  in  the  case,  is,  as  I  tliink,  in  the  supposed 
substitution  of  the  Myers  to  the  contract  and  rights  of  Turner, 
the  assignability  of  the  contract,  with  all  its  incidents,  fiaud 
and  all.  That  the  contract  between  Turner  and  Edmunds, 
M'ith  all  Turner's  rights  and  powers  under  it,  and  Edmunds' 
liabilities  to  Turner,  by  Turner's  sale  of  the  patent,  passed 
with  the  patent,  as  attendant  heir-looms,  or  as  covenants  run- 
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m'lig  with  the  land,  or  like  the  promises  and  undertakings  of  a 
bill  of  exchange  or  promissory  note,  by  an  assignment  or  a 
mortgage,  as  an  incident  to  the  mortgage  debt.  Such  is  not  the 
general  characteristic  of  contracts  in  relation  to  the  property, 
about  wliich  they  are  made.  They  do  not  attend  and  pass  with 
the  property,  though  the  right  and  title  of  the  con- 
tracting I  arty  *may.  The  difference  would  be,  if  [*217] 
the  contracts  themselves  )  assed,  they  would  carry  with 
them  the  mutual  right  to  a  remedy  under  them,  and  so  effect 
a  complete  substitution  of  new  parties  to  the  contracts  them- 
selves. This  is  not  literally  and  universally  true  of  bills  of  ex- 
change and  promissory  notes  which  are  assignable.  No  one 
would  contend  that  C,  by  the  purchase  of  a  horse  from  B, 
could  sue  A  u]^on  a  warranty  given  by  him  to  B,  on  a  sale 
of  tlie  horse  to  B,  and  yet  he  could  as  yveU  do  so,  as  to  sue  A 
for  any  fraud  committed  on  B  in  the  same  sale. 

If  the  Myers,  at  the  time  of  the  sale  from  Edmunds  to 
Turner,  or  Hildreth  and  Turner,  had  any  rights  or  interests 
injuriously  affected  by  any  fraud  in  that  sale,  they  may  sue  and 
have  relief.  If  they  were  not  affected  by  it,  they  have  no 
ground  of  complaint  in  law  or  equity,  and  so,  if  they  obtained 
all  they  bought  of  Turner.  If  they  did  not,  he,  and  not  Ed- 
munds, is  liable  to  them.  Their  own  contract  with  Turner, 
and  not  Turner's  with  Ednnmds,  is  the  one  to  assail  and  set 
aside.  Turnei-  and  Edmunds  seem  content  with  their  bargain, 
and  no  one,  unless  he  is  injured,  can  have  any  cause  to  com- 
plain of  it,  and  if  injured  he  must  show  how.  The  nov- 
elty of  this  ground  of  equity  is  only  exceeded  by  the  justice  of 
keCj>ing  Edmunds'  patent,  and  the  modesty  of  asking  him  to 
add  to  it  the  value  of  what  he  received  for  it.  This,  the  court 
attem]ited  to  remedy  in  the  decree,  by  directing  a  re-assign- 
ment, l)ut  without  any  proof  that  it  has  not  been  sold  by  them. 

But  as  we  can  perceive  no  equity  in  the  bill,  the  decree  will 
be  reversed,  and  the  bill  dismissed. 

Decree  reversed. 

213 


217  SPEINGFIELD. 


Gerber  v.  Grabel. 


Maetin  Geeber  v.  Jacob  Geabel. 

Appeal  from  Madison. 

Action  for  obstructing  axr  and  light.— An  action  for  obstructing  air 
and  light  to  windows  in  a  house,  will  be  sustained  in  this  State.'' 

Same — Pleading. — In  such  an  action  it  is  not  necessary  to  aver  a  right 
by  prescription,  in  tne  use  of  the  windows  obstructed. 

Ancient  lights — What  are. — Twenty  years'  uninterrupted  and  unques- 
tioned enjoyment  of  lights,  constitutes  them  ancient  lights,  in  the  enjoy- 
ment of  which  the  owner  will  be  protected. 

The  declaration  averred,  in  the  first  count,  that  the  plaintiff, 
before  and  at  the  time  of  the  committing  of  the  grievance 
thereinafter  mentioned,  and  still  is,  lawfully  jjossessed 
[*218]  of  a  certain  '^messuage  or  dwelling  house,  with  the  ap- 
purtenances, situate  and  being  on,  etc.,  in  the  town  of 
Edwardsville,  etc.,  in  which,  during  all  the  time,  etc.,  there  were, 
and  still  of  right  ought  to  be,  divers,  to  wit :  two  windows, 
through  which  "the  light  and  air,  during  all  the  time  afoi-eeaid 
ought  to  have  entered,  and  still  ought  to  enter,  etc.  Yet  that 
the  defendant,  well  knowing  the  premises,  etc.,  contriving,  etc., 
and  to  annoy  him,  etc.,  theretofore,  to  wit :  on  the  lirst  day  of 
January,  1854,  wrongfully  and  injuriously  erected  and  raised, 
etc.,  a  certain  wall  and  building  near  to  and  against  the  said 
windows,  and  wrongfully,  etc.,  kept  the  same  erected  for  a 
long  space  of  time,  to  wit:  from  the  day  and  year  aforesaid, 
hitherto.     By  means  whereof,  etc. 

The  other  pleadings  and  proceedings  are  described  in  the 
opinion  of  the  Court. 

This  cause  was  heard  before  Undeewood,  Judge,  at  October 
special  term,  1854,  of  the  Madis'on  Circuit  Court. 


Ctted:     68II1.4S.S. 

»The  English  doctrine  as  to  a  prescriptive  right  to  light  from  having  an  un- 
obstructed opening  tor  twenty  years  does  not  prevail  in  most  of  the  United 
States.  The  doctrine  upon  this  subject  laid  down  by  the  New  York  court 
has  been  adopted  here.  That  court  states  the  law  to  be  that  a  man,  having 
a  right  to  build  upon  his  own  land,  may  do  so,  and  have  windows  opening 
upon  his  neighbors'  lands,  but  the  mere  fact  that  his  neighbors  refrain  froiii 
building  upon  their  ou-n  land  for  twenty  years  neither  deprives  them  of, 
nor  gives  him.  any  rights  therein:  Guest  r.  Re5'nolds,  68  111.  478,  and 
cases  cited;  Parkin  r.  Foote,  19  Wend.  309;  Rogers  r.  Sawin,  10  Gray,  376; 
Haverstick  t?.  Sipe,  33  Pa.  St.  368;  Jenks  r.  McWilliams,  11.5  Mass.  217; 
Keats  V.  Hugo,  115  Mass.  204;  Ward  r.  Neal,  37  Ala.  500;  Cheny  r.  Stein, 
11  Md.  1;  Powell  v.  Simms,  5  W.  Va.  1;  Keifer  r.  Klein,  51  Ind.  316; 
Mullen  r.  Strieker,  19  0.  St.  135;  Pierce  v.  Fernald,  26  Me.  426;  Hubbard 
r.  Towne,  33  Vt.  295;  Myers  r.  Gemmel,  10  Barb.  637;  Collier  «'.  Pierce, 
7  Gray,  18;  Morrison  v.  Marquardt,  24  la.  25. 
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ScATES,  J.  This  is  an  action  on  the  case  for  obstrnctins^  and 
excluding  the  light  and  air  from  passing  through  the  windows 
into  the  plaintiti's  dwelling-house,  situated  on  lot  127,  in  Ed- 
wardsville,  by  the  erection  of  a  wall  and  building,  by  the  de- 
fendant, by  w^hich  the  house  is  rendered  c^ose,  uncomfortable, 
unwholesome,  and  unlit  for  habitation,  and  plaintiff  is  greatly 
annoyed  and  incon)moded  in  the  use,  possession  and  enjoy- 
ifient.  The  second  count  is  for  continuing  this  obstruction  ; 
and  the  third  count  is  general,  for  obctructing  and  excluding 
light  and  air,  through  the  windows,  without  specifying  the 
means. 

Plea,  not  guilty;  and  verdict  for  plaintiff  for  $45.  On  mo- 
tion, the  court  arrested  the  judgment,  and  gave  judgment  in 
favor  of  the  defendant  for  costs. 

There  are  two  questions:  one  on  the  sufficiency  of  the  plead- 
ings, and  the  other  on  the  existence  of  the  right,  under  the 
common  law  of  this  State. 

The  declaration  does  not  prescribe  for  ancient  lights,  but 
declares  generally  that  plaintiff  is  possessed  of  the  house,  and 
has,  and  ought  to,  enjoy  a  right  to  the  light  and  air  through 
these  windows.     It  is  objected  that  this  is  insuthcient. 

In  most  of  the  early  declarations  for  disturbance  of  lights, 
and  for  nuisances,  a  ]U'escri|jtion  was  alleged.  But  at  an 
early  day  this  ancient  rule  of  ])rescrib:ng  was  relaxed,  and  by 
the  modei'n  rule,  this  declaration  is  sufficient  to  admit  proofs 
of  the  right,  whether  it  arise  upon  a  prescription,  by  contract, 
or  otherwise,  by  estopi^el,etc.  1  Chit.  PI.  379,  381,  2; 
4  Crok.  Car.  575 ;  *Sa>ids  v.  Tre/uses,  Cox  v.  Matthews,  [^'219] 
1  Ventr.  237,  ibid.  274  ;  St.  Johns  v.  Moady,  Pen- 
imrdeti  v.  C/iinrj,  1  Mood,  and  Malk.  R.  400  (22  Eng.  C.  L.  R. 
341),  Yelv.  R.  216  ;  Uu(jhes  v.  J^eine,  note  1  ;  Coryton  v. 
Lithebye,  2  Saund.  R.  113,  114,  and  notes  ;  Yardw.  Ford,  ibid. 
175:  Story  v.  Ad'in,  12  Mass.  R.  159. 

The  old  rule  seemed  to  recognize  a  distinction  between  an 
owner  of  the  ^and,  and  a  mere  tres]^asser;  and  that  a  i^rescrip- 
tion  should  be  averred  as  to  the  former,  while  an  allegation  of 
possession  in  the  plaintiff"  of  the  property  injured,  was  good  as 
to  the  latter,  Yelv.  R.  216,  note  1;  but  no  distinction  is  recog- 
nized in  the  modern  ru^e.  And  we  deem  the  general  aver- 
ments of  possession  and  right,  sufficient  to  admit  jroof  of  the 
true  claim  and  interest.     Legislation  has  conformed  to  these 
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improvements  in  tlie  rules  of  pleading,  in  the  old  possessory 
ejectment,  now  converted  into  a  real  action  of  title. 

But  in  personal  actions  for  injuries  to  the  realty,  this  general 
mode  of  stating  the  right,  does  not  extend  to  the  plea  or  sub- 
sequent pleadings,  for  the  jarty  must  show  and  prescribe  in 
the  que  estate,  1  Chit.  PI.  382,  until  released  by  Stat.  2  and  3 
Wm.  TV,  Cap,  71,  to  which  I  shall  have  occasion  more  par- 
ticularly to  refer,  in  noticing  the  remaining  question  as  to  the 
right  in  this  case. 

On  the  second  point,  we  premise,  by  saying  that  the  "com- 
mon law  of  England,  so  far  as  the  same  is  applicable  and  of  a 
general  nature,"  and  acts  of  Parliament  made  in  aid  of,  and  to 
supply  defects  of  the  connnon  law,  which  are  of  a  genei'al 
nature,  and  not  local  to  that  kingdom,  passed  prior  to  4  James  I, 
with  certain  exceptions,  ai-e  in  force  heie.  (Rev.  Stat.  337, 
Sec.  1.)  We  see  no  reason  for  the  ina  ))'licability  of  rules  in 
relation  to  air  and  light  in  houses,  and  that  air  should  be  as 
wholesome  and  agrecab'e  liere  as  there.  If  the  elements  them- 
selves are  as  essential  to  life  and  enjoyment,  the  rules  of  law 
that  secure  that  enjoyment,  and  determine  the  right,  equally 
apply.  The  only  conceivable  difference  is  in  relation  to  the 
quantity  of  vacant  land,  and  the  number  of  unimproved  city 
and  town  lots,  which  it  is  supposed  may  be  affected  and  de- 
preciated in  value,  by  theacquisitionof  these  easements  by  pre- 
scription on  boundary  lines,  which  would  prevent  owners  of 
vacant  lands  and  lots  from  building  and  improving  upon  them. 
But  I  do  not  regard  the  danger  from  our  common  law  as  bciing 
so  great,  in  this  respect,  as  is  apprehended.  Nor  is  the  qucb- 
tion  so  full  of  danger  or  difficulty,  as  would  seem,  from  read- 
ing the  American  decisions,  in  applying  the  common  law  to 
our  circumstances.  This  will  appear  by  an  examination  of  some 
of  them. 

In  New  York,  the  common  law,  down  to  the  year  1775,  is 
ado'.ited.  The  statute  of  limitations  of  21  James  I, 
[*220]  Cap.  16,  *lixed  a  limit  upon  rights  of  entry,  and  of 
actions  for  land.  The  EuiJ^lish  courts  had  be^un  to  in- 
dulge  m  presumptions  in  favor  of  incorporeal  easements  in  the 
land,  such  as  way,  common,  anc'ent  lights,  etc.,  in  analogy  to 
the  time  lixed  for  barring  the  i-emedy.  So  short  a  prescription 
appeared  to  some  courts  hazardous  to  the, ownership  of  vacant 
property,  and  they  liave  manifested  a  disposition  to  cut  the 
knot  they  could  not  untie,  by  denying  its  ajiplicability,  or  by 
distino-uishino:  between  those  which  are  tangible  and  intano^ib^e 
in  the  possession  and  use.  See  ParJcer  v.  roote,  19  Wend.  R. 
312;  Myers  v.  Gemmel,  10  Barb.  S.  C.  R.  538;  Pierre  v. 
Fenald,  26  iMaine  R.  4C8 ;  Hoy  v.  Sterrett,  2  Watts  R.  331. 
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The  English  coiirts  took  no  snch  distinction,  but  applied  tlie 
presumption  to  all  alike,  according  to  the  time  that  would  bar 
an  action  to  recover  against  it.  Yard  v.  Ford^  2  Saund.  R.  174, 
note  2,  and  175a,  to  end  of  note,  with  authorities  cited.  The 
twenty  years'  possession  was  not  a  bar,  but  was  left  to  the  jury, 
and  was  deemed  sufficient  to  warrant  a  verdict,  if  unrebutted. 
Ibid. ;  1  Bos.  and  Bull.  402;  2  East.  153  ;  2  Bos.  and  Bull.  206. 

So  stood  the  ]n-esumption  in  favor  of  use  and  enjoyment 
until  the  prescriptive  act  of  2  and  3  "William  IV,  Cap.  71,  which 
made  these  presumptions  absolute  on  certain  conditions ;  and, 
by  section  3,  the  use  of  lights,  for  twenty  years  without  inter- 
ruption, conferred  an  absolute  right,  unless  it  had  been  by  con- 
sent.    1  Chit.  Bl.  713,  Api  endi.xto  edition,  1847. 

The  courts  in  Massachusetts,  without  adopting  ex]^ressly  lie 
broad  Eng1it:h  rule,  seemed  to  sanction  it;  but  the  legislature 
]  rovided  ihat  a  party,  by  tiling  a  notice  in  the  office  of  the 
register  of  deeds,  and  serving  the  other  with  a  coDy  of  it, 
might  defeat  the  effects  of  such  enjoyment  ui^on  his  land. 
12  Mass.  R.  220;  7  Met.  R.  403-4;  'Stonj  v.  Odin,  12  Mass. 
R.  159. 

But  the  courts  in  New  York  differ  as  to  the  existence  of  the 
English  rule  in  that  State.  In  Malum  v.  Brown^XZ  Wend.R. 
263,  the  court  recognized  the  rule  very  fully;  and  so  does  the 
vice-chancellor,  in  Banks  v.  The  American  Tract  Society,  4 
Sandf.  Ch.  R.  464. 

The  court  evidently  leaned  to  this  view  of  it,  though  the 
question  was  waived  in  Palmer  v.  Wetmore,  2  Sandf.  S.  C.  R. 
317. 

In  New  Jersey  the  doctrine  is  very  fully  adopted,  in  Roljeson 
ct  al.  V.  PettiiKjer,  1  Green  Ch.  R.  61  ;  and  so  in  Kentucky. 
JIam'er  v.  Mei/ers  et  al.,  4  B.  Monr.  R.  520-1 ;  and  S.  Caro.  R. 
1  Dudley  L.  and  Eq.  131,  McCready  v.  Thompson. 

Most  of  these  cases  that  adopt  or  recognize  the  English  rule, 
ap]ily  it  with  its  ]")rei^crirtive  i^resumption  of  twenty  years,  in 
analogy  to  the  statute  of  limitations. 

*But  such  is  not  the  ru^e  of  the  common  law  of  II-  [*221] 
linois,  as  I  shall  ]  roceed  to  show.  The  oMer  decis- 
ions n]X)n  these  incor]:oreal  rights,  based  them  u'pon  a  common 
law  prescription,  from  the  use  and  cnjoymentfor  a  time  where- 
of the  memory  of  man  runneth  not  to  the  contrary,  or  as  fixed, 
in  many  cases,  as  far  back  as  the  reign  of  Richard  I  (Chit.  Bl., 
Ai^pen.  712).  U.  on  such  a  ];rescrii)tion  as  this,  it  was  held,  a 
rnr,.n  could  not  erect  a  house  ui  on  his  own  soil,  so  near  my 
iKrfse  as  to  stop  my  ancient  lights;  it  would  be  a  nuisance,  for 
Ta'bt  is  of  great  comfort  and  ]/roiit  to  men;  and  the  same,  if 
his  house  throw  the  lain  upon  my  house.     2  Rol.  Abrid.  140- 
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41,  cites  Bland's  case,  9  Cok.  E..  58.  Baten's  case,  5  Cok.  R. 
53,  decided  James  I,  has  the  same  doctrine ;  and  Alched's 
case,  same  year,  5  Cok.  57.  Hughes  v.  ICeme,  Yelv.  E.  216,  9 
James  I,  sanctions  tlie  same  doctrine,  by  custom  of  London ; 
yet  he  may  build  his  house  higher  upon  the  old  foundation, 
even  if  it  put  out  my  lights.  Same  case.  Anonymous.  Co- 
myn  R  273,  4  Geo."!. 

Palmer  v.  Fleischer  or  Fletcher^  1  Leving.  E.  122,  in  Keeble 
E.,  side  65,  top  553,  by  name  of  Palmer  w  Flessier,  ruled  the 
same,  as  to  ancient  lights  ;  but  this  distinction  is  noted,  that  if 
A  build  upon  his  own  soil,  and  afterwards  sell  the  house,  he 
cannot  build  on  his  land  to  obstruct  the  light,  nor  can  a  pur- 
chaser of  the  land  of  A,  although  the  land  be  sold  hrst. 

As  this  case  is  reported  in  T.  Eaymond,  87,  this  ruling  is  said 
to  have  been  by  Twisden  and  Windham,  Justices,  and  per 
Keelyng,  contra. 

The  case  of  Boicri/  v.  Poj)e,  1  Leond.  168,  31  Elizabeth,  and 
by  the  name  of  J^ur?/  v.  Pope,  in  Cro.  EUz.  118,  in  30  Elizabeth, 
shows  very  clearly  the  common  law  at  the  accession  of  James  I. 
It  was  there  held  that,  if  one  build  on  his  line,  and  put  win- 
dows overlooking  his  neighbor's  land,  and  enjoy  the  windows 
thirty  or  forty  years,  still  the  adjoining  jirojirietor  may  buikl 
and  stop  them  up,  for  it  was  his  folly  to  build  so  near.  The 
case  is  vouched  upon  authorities.  Temp.  Edw.  I;  1  Leving. 
122,  162;  1  Yentr.  237;  2  Yern.  6-11:;  Ld.  Eaym.  392;'Salk. 
459  ;  1  Eol.  Abrid.  107  ;'9  Cok.  58b  ;  11  Hen.  lY,  47,  and  oth- 
ers. Whether  the  references  sustain  the  ruling,  I  have  not 
verified,  but  the  decision  itself  I  receive  as  good  evidence  of 
wliat  the  common  law  was  at  the  date  of  our  adoption  of  it. 
The  statute  of  limitations  of  21  James  I  we  did  not  adopt,  al- 
though the  legislature  passed  a  very  similar  one.  While  we 
highly  respect  the  learned  decisions  of  English  courts  adopt- 
ing an  analogous  rule  to  their  statute  of  limitations,  we  nmst 
bow  to  the  authority  of  these  older  rulings,  with  liberty  to  say, 
that  a  twenty  years'  prescription  for  tlie  easement  of  light  and 
air  is  not  applicable  to  the  circumstances  of  this 
[*222]  ^State,  unsettled  and  unimproved  as  it  is.  Although 
Justice  Wilmot,  in  Daniel  v.  North,  11  East,  372,  m 
1761,  could  say  that  it  was  settled  law  (3  Kent  Com.  448),  yet 
it  cannot  be  traced  back  to  a  period  beyond  the  21  James  I; 
and  Bronson,  J.,  in  Parler  v.  Foote,  says  it  was  not  sanctioned 
in  Westminster  Hall  until  1786, 

There  is  ai)]-arent  sound  reason  in  the  distinction  taken  by 
the  courts,  in  (19  Wend.  E.  309  ;  10  Barb.  S.  C.  E.  537,  and  26 
Maine  E.  436)  relation  to  this  class  of  easements,  where  the 
enjoyment  is  lawful  to  the  party,  and  without  injury  or  inva- 
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sion  of  the  possession  or  use,  of  another's  rights,  and  which 
gives  no  ground  for  complaint  or  remonstrance  ;  it  is,  if  I  may 
ba  allowed  the  exi)ression,  intangible  of  his  rights  in  its  use. 
possession  and  enjoyment  ;  and  that  class  of  easements,  which 
require  for  the  possession,  use  and  enjoyment,  a  tangible  inva- 
sion of  another's  possession  and  rights,  such  as  common,  way, 
etc.,  of  which  he  may  complain,  and  for  which  he  may  bring  his 
action.  I  have  no  property  in  a  prospect,  nor  has  another  in 
the  light  and  air  that  passes  across  his  land.  He  may,  when  he 
please,  deprive  me  of  the  prospect,  nor  should  my  enjoyment  of 
the  other,  in  which  he  has  no  property,  and  cannot  therefore 
complain,  dei^rive  him  of  the  best  use  of  his  land  itself,  by  any 
facilities  of  shortening  the  period  of  its  maturity  into  a  right, 
by  presumptions  against  his  innocent  inaction.  On  the  contrary, 
when  I  go  upon  his  land  by  myself  or  my  cattle,  claiming  a  way 
or  a  common,  or  he  pol  kites  the  air  of  my  house  by  noisome 
and  unwholesome  stenches,  there  is  such  a  mutual,  tangible 
invasion  and  injury,  as  gives  cause  of  complaint  and  action. 
To  suffer  this  use  of  sucii  an  easement,  with  a  knowledge  of  it, 
and  without  express  consent,  may  well  raise  a  presum]/tion  of  a 
grant  or  existing  right  from  silence  and  inaction.  And  a  much 
shorter  period  of  enjoyment  would  satisfy  the  mind,  and  sub- 
serve the  ends  of  justice.  So  we  lind  the  courts  of  this  State 
applying  the  modern  rules  of  i)resumption  to  the  cases  of  high- 
ways.   1  Gilm.  R.  4,  10;  15  111.  R.  240,  262. 

This  judicial  prescription,  now  statutory  in  England,  by  2 
and  3  William  IV,  raising  a  jiresumj 'tion  of  right,  because  the 
remedy  is  barred,  may,  in  the  progress  of  the  law,  have  been 
very  judiciously  applied  to  the  protection,  security,  and  ma- 
turing rights  to  those  easements,  which,  in  their  use  and  enjoy- 
ment, require  a  tangible,  physical  possession  andoccui:ationof 
the  land,  as  in  right  of  way,  or  a  sensible,  physical  deteriora- 
tion of  its  use  and  enjoyment  by  the  owner,  as  in  nuitances  by 
offensive  trades.  For  here  would  be  a  palpable,  sensible  inva- 
sion of  the  owner's  rights,  and  an  injury  to  him.  But  in  rela- 
tion to  these,  the  ]iresumj)tion  is  not  indulged  unless 
the  *easement  is  used  under  a  claim  or  assertion  of  ^223] 
right,  and  with  the  knowledge  and  acquiescence  of 
the  owner  of  the  land.     3  Kent  Com.  418 ;  19  Wend.  R.  312. 

Under  these  circumstances  the  ])resuniption  has  a  sensible 
basis  to  oi^erate  ujKm,  in  the  forbearance  of  the  injured  party 
to  vindicate  his  rights  by  entry  or  action,  and  his  acquiescence 
in  tlie  known  c'aim  and  appropriation  of  his  rights,  by  another. 
For  tlie  pul)lic  good,  and  for  the  sake  of  peace  and  quieting 
and  settling  controversies,  we  might  follow  the  precedents  by 
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an  ana^gOTis  ]3re£criptioii  under  our  statute  of  limitations,  pre- 
suniing  a  grant. 

But  no  part  of  tliis  reasoning  will  a])ply  to  an  incorporeal 
servitude  of  light  and  air.  It  was  well  said  in  Bury  v.  Poj)e, 
that  it  is  his  folly  to  build  his  house  and  jmt  his  windows  upon 
another's  line,  and  30  or  40  years'  use  shall  not  debar  the  other 
from  building  on  his  line  adjoining.  This  folly  is  no  invasion 
of,  or  injury  to,  the  adjoining  proprietor's  property  or  rights, 
while  his  property  lies  vacant.  There  is  no  wrong  to  complain 
of,  or  injury  to  redress,  as  in  the  class  of  easements  referred  to. 
It  cannot  therefore  become  an  easement  or  servitude  upon  the 
land,  until  it  begins  to  0[.erate  upon  the  owner's  right  of  ob- 
structing the  light  and  air.  Whoi  then  does  this  servitude 
begin?  At  the  ])recise  period  when  man's  memory  of  its  be- 
ginning is  lost.  Such  was  the  common  law  of  our  adoption, 
and  its  adaptation  is  as  well  suited,  in  all  things,  to  us,  as  to 
any  people  or  country. 

But  in  relation  to  this  sermtude  upon  land,  by  a  judicial  pre- 
scription of  twenty  or  other  number  of  years,  in  analogy  to  the 
statute  of  limitations,  lam  unable  to  say  so  nnich.  Or  that  it 
has  any  adaptation  at  all  to  a  country  in  the  infancy  of  its 
improvements,  containing  hundreds  of  embryo  cities  and  vil- 
lages and  thousands  of  vacant  lots,  waiting  the  demands  of  fu- 
ture population,  for  dwellings  and  other  buildings  for  habitation 
and  business.  The  folly  of  so  building  on  the  line,  if  this 
short  presumption  is  to  prevail,  would  only  be  exceeded  by  the 
follies  necessary  to  defend  against  it.  If  the  adjoining  pro- 
prietor build  a  wall  for  simple  obstruction,  it  will  be  set  down 
to  malice  or  wantonness  as  was  charged  in  Mahan  v.  Brown, 
13  Wend.  263.  If  he  prematurely  build  to  improve,  he  may 
get  his  losses  for  his  ]  ains,  and  credit  them  to  account  of  his 
legal  necessities;  if  he  gives  notice  and  protests,  these  evidences 
may  be  lost.  Yet  something  must  be  done,  to  ]:)revent  his 
neighbor's  folly  ripening  into  a  right,  which  may  destroy  half 
the  value  of  his  own  land. 

There  is  a  class  of  implied  covenants  or  agreements,  which 
0])erate  by  way  of  estopjiel,  that  stand  upon  a  ditierent 
[*224]  *foundation  from  prescrijition  in'  a  strict  sense.  As 
where  one  buikl  and  afterward  grant  the  house,  neither 
he  nor  his  vendee  of  the  land  may  stop  the  window  of  tliat 
house.  This  distinction  was  taken  as  early  as  Palmer  v. 
I'letcher,  1  Leving.  R.  122,  and  the  case  of  Story  v.  Odin,  12 
Mass.  1.59,  and  Boswell  v.  Peyor,  1  Mod.  110,  went  upon  that 
ground;  so  in  Boheson  et  al  v.  Pettlnger,  1  Green  Ch.  E.  57; 
see  also  notes  to  Thurston  v.  Hancock  et  al.,  12  Mass.  227-8; 
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but  this  even  is  denied  as  applicable  to  New  York  in  Myers  v. 
Gemmel,  10  Barb.  S.  C.  R.  537. 

Api  lying  the  doctrine  as  we  have  laid  it  down,  and  still  the 
court  erred  in  arresting  the  judgment  in  ihis  case.  It  would 
seem  that  the  judgment  in  arrest  must  have  been  predicated 
uj  on  the  insuiKciencj  of  the  declaration  in  not  averring  the 
lights  to  be  ancient,  and  a  prescrii^tion  in  the  estate,  or  that  the 
common  law  was  inapplicable.  The  evidence  formed  no  part 
of  the  record  on  this  motion,  nor  is  it  ])reserved  in  the  record. 
But  ui'^on  the  ]ileadlng,  we  are  of  opinion,  the  plaintiff 
might  have  proved  a  prescrij^tion  under  our  common  law  as  we 
have  here  laid  it  down;  or  he  might  have  proved  an  express 
grant;  or  he  might  have  ])roved  such  circumstances  from  which 
a  grant  or  estoppel  would  be  presumed,  without  regard  to 
length  of  ute.  We  nnist  ]ircsume  the  ]'>roofs  warranted 
the  verdict,  P.nd  there  is  nothing  in  the  verdict  contrary  to 
law. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  judgment  upon  the  verdict. 

Judgment  reversed. 

Separate  opinion  of  Caton,  J.  As  I  understand  the  first  sec- 
tion of  cha]rter  sixty-two,  Rev.  Stat.,  it  adopts  the  common  law 
of  England  as  imderstood  and  administered  in  Westminster 
Hall,  at  the  time  that  provision  was  originally  adopted  in  this 
State,  and  the  British  statutes  passed  in  aid  of  the  common  law, 
l^rior  to  the  fourth  year  of  James  the  First,  except  as  provided 
in  tliat  section.  It  was  admitted,  that  by  the  well  settled  ru^e 
of  the  common  law,  as  it  has  been  understood  and  administered 
by  the  English  courts  for  many  years  past,  twenty  years'  unin- 
terrupted and  unquestioned  enjoyment  of  lights,  constitutes 
them  ancient  lights,  in  the  enjoyment  of  which  the  owner  shall 
be  protected.  Thei-e  is  nothing  in  the  character  of  this  ru^e 
of  law  which  makes  it  local  to  that  kingdom,  or  which  ada]  ts 
it  mure  to  that  form  of  government,  than  to  ours.  That  is  the 
law  which  our  legislature  has  declared  "shall  be  the  rule  of 
decision,  and  shall  be  considered  as  of  full  force,  until  repealed 
by  legislative  authority."  There  is  no  pretense  that  it  has 
ever  been  so  repealed,  and  hence  I  feel  myself  con- 
trolled by  it.  It  *must  be  my  rule  of  decision.  That  [*225] 
the  pubHc  good  would  be  promoted  by  its  repeal,  I 
may  admit,  but  the  constitution  has  not  made  me  a  judge  of 
that.  I  think  the  plaintiff  was  entitled  to  judgment  on  the 
verdict. 

TkeaTj  C.  J.,  dissented. 
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WiNTHKOP  S.  Oilman  et  al.,  Complainants  in  original 
bill,  V.  Elizabeth  Hamilton  et  al.,  and  Grundy 
H.  Blackburn  et  als.,  Complainants  in  cross  bill,  v. 
Trustees  of  Illinois  College,  Nathaniel  Coffin 
et  al.,  Respondents 

I  Appeal  from  Sangamon. 

Charity — Cy  pres  doctrine. — The  courts  have  adopted  and  adminis- 
tered charities  upon  cy  pres  principles,  with  the  view  of  sustaining  and 
carrying  into  effect  the  intention  of  the  donor,  but  are  not  authorized  ii 
change  the  object  or  place,  because  the  fund  could  be  more  efficiently  or  ju- 
diciously applied  in  another  place,  or  to  a  different  object.* 

A  charity  must  be  accepted  upon  the  terms  proposed;  it  cannot  be  altered 
by  any  agreement  between  the  heirs  of  the  donor,  and  the  trustees  o^ 
donees. 

The  intention  of  the  donor  of  a  charity  will  control,  unless  that  is  im- 
practicable ;  in  that  event  it  niay  be  altered  cy  pres.^ 

BirJ.     FOR    SPECIFIC     PERFORMANCE  —  DECREE — PURCHASER — NOTICE. — 

Wliere,  upon  a  bill  filed  for  a  specific  performance  by  a  transfer  of  land,  a 
decree  for  that  purpose  is  entered,  it  is  not  a  judicial  sale,  and  any  one  pur- 
chasing from  either  party  is  chargeable  with  notice,  as  lis  pendens,  of  all  that 
is  involved  in  the  s-uit. 

Same— Purchaser  not  within  rule  as  to  innocent  purchaser. — Such 
n  case  does  not  come  within  the  general  rule,  that  an  innocent  purchaser, 
without  no  ice,  will  be  protected  under  an  erroneous,  voidable  or  even  fraud- 
ulent decree  or  judgment.'' 

Same — Trust. ^A  trust  is  stamped  upon  the  property  itself,  and  will  fol- 
low it  into  the  hands  of  those  who  acquire  it  by  purchase  or  otherwise,  and  con- 
verts the  holder  into  a  trustee,  connecting  him  with  all  the  responsibilities 
of  the  trust  to  the  extent  of  his  acquisition. 

About  the  year  1835,  Gideon  Blackburn,  proposed  to  vari- 
ous benevolent  persons,  the  following  plan  for  raising  money 
for  the  purpose  of  founding  and  establishing  a  Theological 
Seminary   in   Illinois :     That   they  should   advance   to    him 

Cited:    42  111.  435;  16  111.  183.     See  93  111.  135. 

^  Charitable  uses  and  trusts — Equity  jurisdiction — Cy  2»'es  doctrine.  See 
Fontain  v.  Ravenel,  58  U.  S.  (17  How.)  369  (Book  15,  law  ed.  80);  Perin  r. 
Carev.  65  U.  S.  (24  How.)  465  (Book  16,  law  ed.  701);  Stanley  ?\  Colt,  72  U. 
S.  (5  Wall.)  119  (Book  18.  law  ed.  502);  Russell  v  Allen,  107  U.  S.  (17  Otto) 
163  (Book  27,  law  ed.  397);  Vidal  v.  Girard,  43  U.  S.  (2  How.)  127;  Quid 
r.  Washington  Hospital,  95  U.  S.  (5  Otto)  303  (Book  24,  law  ed.  450);  Kain 
r.  Gibboney,  101  U.  S.  (11  Otto)  362;-  Printing  House  r.  Trustees,  104  U. 
S.  (14  Otto)  711:  Jones  v.  Habbershani,  107  U.  S.  (17  Otto)  174;  Inglis  v. 
Trustees  Sailor's  Snug  Harbor,  28  U.  S.  (3  Pet.)  99.  The  opinions  in  these 
cases,  together  with  the  briefs,  give  an  exhaustive  discussion  of  this  subject, 
a<  well  as  a  full  reviev,r  of  the  authorities. 

^Compare  Barlow  v.  Standford,  82  111.  298;  Smith r.  Brittenham,  109  III., 
540:  Hannas  r.  Hannas,  110  111.  53;  Dugan  v.  Follett,  100  111.  581;  Davis 
V.  Moore,  103  111.  445. 
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money,  with  which  he  should  purchase  government  lands  at 
one  dollar  and  twenty-live  cents  per  acre.  That  he  should 
convey  to  them  respectively  of  these  lands,  amounts  which  at 
two  dollars  per  acre  would  be  equal  to  the  sums  advanced. 
That  of  the  remaining  lands  he  should  take  one-third  to  his 
own  use,  to  reimburse  him  for  his  truuWe  and  expenses,  and 
the  other  two-thirds  should  constitute  a  fund  for  the  founding 
and  establishment  of  the  college,  in  other  wprds,  five-eighths 
of  the  lands  thus  purcliased  should  be  conveyed  to  the 
persons  who  advanced  the  money,  one  eighth  *to  [*226] 
iiimself,  leaving  one-fourth  to  constitute  the  seminary 
fund.  In  the  execution  of  this  plan,  he  raised  lunds  with 
which  he  purchased  over  sixty -four  thousand  acres  of  land, 
tlius  providing  a  seminary  fund  of  over  sixteen  thousand  acres. 
On  the  28th  day  of  September,  1837,  Dr.  Blackburn  executed 
and  acknowledged  a  deed  of  trust,  conveying  to  W.  S.  Gilman 
and  six  other  trustees,  the  said  lands  constituting  the  seminary 
fund,  and  some  other  lands,  in  trust,  for  the  purpose  of  estab- 
lisliing  an  institution  of  learning,  on  the  principles  in  the  deed 
?peciHed.  The  deed  directs  the  trustees  to  procure,  from  the 
legislature  of  Illinois,  an  act  of  incorporation  for  tlie  institu- 
tion, if  practicable,  to  which  they  shall  convey  the  lands  and 
transfer  the  funds,  constituting  the  fund  of  the  institution ; 
and  until  such  act  of  incorporation  shall  be  procured,  it  au- 
thorizes the  trustees,  to  sell,  mortgage  or  lease  the  said  lands, 
and  to  apply  the  avails  thereof  "to  the  founding  and  ujibuild- 
ing  of  an  institution  of  learning,  the  object  of  which  shall  be 
to  promote  the  general  intercbts  of  education,  and  to  cjualify 
young  men  for  the  ofhce  of  the  gospel  ministry,  by  giving 
them  such  suitable  instruction  in  the  Holy  Scriptures,  as  may 
enable  them  to  perform  the  duties  of  that  high  and  holy  voca- 
tion, rcceptably  in  the  world."  The  deed  provides  for  the 
ap]X)intment  of  other  and  additional  trustees,  and  for  filling 
vacancies;  and  provides  with  considerable  detail  for  the  gov- 
ernment of  the  institution,  and  reserves  to  the  grantor,  the 
light  of  visitation.  In  the  deed,  immediately  following  the 
description  of  the  ]^remises  conveyed,  and  the  hahenduvi,  this 
clause  appears:  "On  the  following  trusts  and  conditions:  that 
the  said  south-east  quarter  of  the  south-east  quarter  of  section 
twenty-one,  and  north-east  quarter  of  the  north-east  quarter  of 
section  twenty-e'ght,  township  ten  north,  of  range  seven  west, 
be  tlie  site  for  the  |  ermanent  location  of  the  institution  here- 
inafter mentioned,  the  said  )  aiceLs  of  land  having  been  pur- 
chased by  the  said  ]  arty  of  the  first  part,  and  other  funds  of 
the  institution,  for  that  express  purjiose." 

Tlie   trustees  applied  to  the  legislature  at   the  session  of 
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1S3S-39,  for  an  act  of  incorporation,  and  in  February,  1839, 
an  act  was  passed  creating  them  a  corporation.  This  act  the 
trustees  refused  to  accept,  on  account  of  alleged  incompat-j 
ibility  with  the  ]?rovisions  and  trusts  of  the  deed.  In  Au-' 
gust,  1S3S,  Dr.  Blackburn  died  intestate,  leaving  eight  chil- 
dren his  heirs  at  law,  several  of  whom  were  infants,  and  one 
of  whom  had  died  before  the  tiling  of  the  original  bill  in  this 
suit.  The  trustees  sold  portions  of  the  land  from  time  to 
time,  for  the  ]  ur|,ose  of  j  ajing  taxes  on  the  residue,  etc.,  but 
made  no  attempt  to  proceed  witli  the  erection  of  the  institu- 
tion. 

On  the  5th  of  July,  1844,  this  original  bill  was  filed 
[*227]  by  the  *trustees,  making  the  lieirs  of  Dr.  Blackburn, 
defendants  ;  in  wh'ch  they  set  forth  the  above  facts. 
They  further  sta^e  that  by  the  use  of  trust  funds  in  liand,  and 
by  further  sales  of  the  real  estate,  they  might  succeed  for  sev- 
eral years  to  come,  in  paying  the  taxes,  which  amonnt  annually 
to  from  two  hundred  and  tifty  to  three  hundred  dollars;  but 
that  they  are  satisfied,  that  if  some  more  active  agency  than 
tliey  were  employing  oi-  couM  conveniently  employ  in  the  en- 
terprise, is  not  resorted  to,  the  sales  of  said  real  estate  will 
fritter  down  to  a  point,  where  it  will  be  necessary  for  some 
one  to  advance  the  taxes,  or  the  land  will  have  to  be  sold  in 
default  of  the  payment  of  them.  They  then  suggest  that  the 
best  disposition  which  can  be  made  of  tlie  fund,  is  to  convey 
the  same  in  trust,  to  the  trustees  of  Illinois  College,  for  the 
organization  and  advancement  of  a  theological  pa-ofessorship 
in  that  college,  to  be  called  the  Blackburn  Theological  Profes- 
sorship; and  they  pray,  that  the  court  may  decree  that  the 
lands  and  otiier  trust  proi:>erty  and  money,  may  be  conveyed  to 
the  Trustees  of  Illinois  College  for  the  purpose  of  establishing 
a  Theological  Professorshij)  in  said  college,  to  be  called  the 
Blackburn  Theological  Professorship. 

A  decree  was  entered  in  accordance  with  the  prayer  of  the 
bill,  except  that  it  directed  one  of  the  trustees  to  retain  in  liis 
hands  sutiicient  of  the  trust  funds,  to  reimburse  certain  persons 
at  Carlinville  the  amounts  which  they  had  subscribed  and 
advanced  to  Dr.  Blackburn,  for  the  purchase  of  the  two  lots 
designated  in  the  deed  of  trust,  for  the  site  of  the  institution, 
and  that  the  same  be  paid  to  them.  This  decree  was  executed 
by  the  trustees,  and  conveyance  made  to  the  Trustees  of  Illi- 
nois College,  of  all  the  lands  hekl  by  the  trustees,  foj'  the  pur- 
pose of  establishing  the  specified  ],]'ofessorship. 

The  Trustees  of  Illinois  College  sold  the  lands,  most  of  them 
to  Nathaniel  Coffin,  by  which  they  raised  a  fund  of  ten  thou- 
sand dollars,  with  which  they  endowed  the  designated  profes- 
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sol-ship,  which  they  established  in  that  college,  and  appointed 
the  President  of  the  college  to  that  professorship. 

This  decree  was  subsequently  reversed  by  this  court,  with- 
out deciding  the  main  question,  because  it  did  not  appear  that 
there  was  evidence  to  sustain  the  bill  now  presented  by  this 
record,  and  which  was  not  then  brought  before  the  court  for 
its  consideration. 

After  the  suit  was  remanded  to  the  circuit  court,  an  amended 
bill  was  filed  making  the  Trustees  of  Illinois  College  and  the 
grantor,  parties,  as  well  as  many  of  the  original  donors  of  the 
fund  with  which  the  land  was  ])urchased;  also  a  cross  bill, 
answers,  etc.;  but  it  is  deemed  unnecessary  to  state 
them  *further,  for  the  purpose  of  showing  how  the  [*228] 
<|uestions  arose,  which  the  court  deems  it  necessary 
to  examine  in  the  decision  of  this  case. 

Upon  the  second  hearing  in  the  circuit  court,  it  was  decreed 
that  neither  the  trustees  of  Illinois  College,  nor  Coffin,  their 
grantee,  derived  any  title  under  the  original  deci-ee  and  the 
conveyances  made  in  pursuance  thereof,  but  that  the  entire 
trust  iund  still  remains  vested  in  the  trustees,  under  the  deed 
of  Dr.  Blackburn,  or  in  the  survivors  of  them.  Tlie  decree 
then  proceeds  to  apj^oint  several  trustees  in  ,the  place  of  those 
who  luid  died,  resigned,  refused  to  act,  or  had  removed  from 
the  State ;  and  directs  them  to  proceed  to  sell  the  lands,  and 
with  the  avails,  to  erect  the  necessary  buildings,  and  to  estab- 
lish the  institution  in  pursuance  of  the  directions  of  the 
deed  of  trust,  having  first  reimbursed  the  trustees  of  Illinois 
College,  and  their  grantee,  what  they  had  expended  in  pay- 
ing taxes,  etc. 

The  decree  in  this  cause  was  entered  at  ^November  term, 
1854,  of  the  Sangamon  Circuit  Court,  Davis,  Judge,  presiding. 

D.  A.  Smith  and  A.  Lincoln,  for  Appellants. 

W.  Weir,  Jr.,  for  Appellees. 

ScATES,  J.  It  would  seem  by  the  first  decree  in  this  case  in 
1845,  and  the  opinion  of  the  supreme  court  reversing  it,  in  12 
111.  R.  260,  that  no  evidence  had  been  ])rodnced,  but  a  decree 

ro  forma  upon  agreement  to  some  extent,  had  been  entered. 

t  is  further  very  a|)parent  from  the  decree,  though  not  its 
strict  jihraseology,  that  a  scheme  for  the  application  of  this 
charity  upon  an  assumption  of  the  failure  of  its  objects,  and 
upon  the  principle  of  a  ey  pres  application  of  it,  had  been  di- 
gested and  agreed  on  between  the  trustees   of   the   fund,   the 
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contestants  in    the  suit,  and   the  contemplated  trustees  of  it, 
for  the  new  object. 

This  scheme  does  not  appear  to  have  been  adjudged  neces- 
sary by  the  chancellor,  by  reason  of  a  failure  of  a  plan  of  the 
founder,  nor  to  have  been  originated,  matured,  or  sanctioned 
by  him,  upon  this  hypothesis.  I  am  not  able  to  resist  the  im- 
pression that  the  chancellor  was  only  asked  to  become  the  pas- 
sive instrument  to  record  the  arrangement  and  agreement 
of  the  parties,  by  way  of  a  decretal  sanction. 

This  scheme  as  set  forth  in  the  deci-ee,  shows  a  palpable 
violation  of  this  trust  in  two  particulars.  First,  a  waste  or 
destruction  of  apart  of  this  fund,  by  returning  to  part  of  the 
original  donors,  $1,075,  in  satisfaction  of  their  donations  as 
creditors  upon  the  fund,  and  showed  the  application 
[*229]  of  the  remainder  *to  another  and  different,  though 
kindred  object  at  a  different  place. 

One  of  the  exiu-ess  trusts,  I  might  say,  conditions,  of  the 
deed  apj^ointing  the  timstees,  declaring  the  trusts,  and  convey- 
ing the  lands  and  other  funds,  was,  "that  the  S.  E.  ^  of  the  S. 
E.  ^  of  section  21,  and  the  N.  E.  J  of  the  N.  E.  J  of  section 
28,  in  T.  10  N.,  R.  7  W.,  be  the  site  for  the  permanent  loca- 
tion of  the  institution  hereinafter  mentioned,  the  said  parcels 
of  land  having  been  purchased  by  the  party  of  the  first  part, 
and  other  friends  of  the  institution,  for  that  express  purpose." 

And  the  objects  expressed,  were,  upon  this  site  to  found  and 
build  up  "  an  institution  of  learning,  the  object  of  which  shall 
be  to  promote  the  general  interests  of  education,  and  to  quali- 
fy young  men  for  the  office  of  the  gosj^el  ministry,  by  giving 
them  such  instruction  in  the  holy  scriptures  as  may  enable 
them  to  perform  the  duties  of  that  high  and  holy  office,  ac- 
ceptably and  usefully  in  tlie  world." 

The  fund  was  mostly  in  land,  which  continued  for  eight  or 
ten  years  to  be  of  little  value  and  insufficient  for  the  erection 
of  buildings,  and  the  endowment  or  support  of  the  institution. 
This  is  the  only  reason  I  have  heard  assigned,  to  show  the 
impracticability  of  executing  the  trust,  and  a  failure  of  the 
objects  of  the  charity.  I  do  not  think  this  satisfactory  evi- 
dence. It  may  not  now,  but  may  be  sufficient  at  a  future  day 
for  that  purpose. 

But  I  might  admit  even  a  conclusion  that  it  never  could 
become  sufficient,  and  still  it  may  not  show  a  total  failure 
of  the  charity ;  others  may  contribute,  other  means  and  funds 
may  be  obtained,  and  the  end  accomplislied.  Si 

Very  few  donations  of  this  kind  are  alone  sufficient  to  ac-^ 
complish  fully  the  designs  and  objects  of  the  benevolent, W 
Should  all  donations  be  tested  by  a  rule  of  sufficiency  in  them. 
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selves,  there  would  be  but  few  that  might  not  be  diverted  from 
the  original  purpose,  to  some  other  as  near  like  it  as  could  be 
readily  found,  and  especially  would  this  be  true,  of  the  foun- 
dation or  llrst  donation  beginnings.  We  have  few  educational 
institutions  however  well  endowed,  at  this  day,  whose  earliest 
donations  might  not  have  been  diverted  for  the  same  reasons, 

Neither  can  I  admit  a  long  prospective  delay  and  inadequacy, 
as  showing  generally  a  sufficient  ground  of  interference  of  the 
chancellor,  especially  as  the  trustees  may,  by  a  judicious  man- 
agement of  the  fund,  accumulate  by  its  income  or  enhance- 
ment in  value. 

I  should  hardly  allow  myself  to  doiibt  that  the  benevolent 
donors  of  these  funds,  and  especially  Dr.  Blackburn,  conteni- 
]ilated  that  the  institution  might  and  would  ultimately 
become  *large,  popular  and  useful,  but  he  could  not  [*230] 
have  indulged  the  idea  that  the  funds  he  conveyed 
were  sufficient  to  carry  his  hopes  and  plans  into  immediate  and 
full  effect.  He  certainly  would  have  made  a  contingent  pro- 
vision of  the  funds,  had  he  not  contemjJated  the  persevering 
efforts  of  the  trustees.  The  fund  could  not  have  been  suffi- 
cient, at  the  time  he  donated  it,  to  accomplish  all  that  we  may 
and  must  jiresume  to  have  been  intended,  as  an  ultimate  result 
of  the  effort. 

But  it  by  no  means  follows,  that  the  object  of  this  enterprise 
is  wholly  defeated,  and  tl^e  charity  become  wholly  impracti- 
cable, because  the  funds  are  inadequate  for  such  a  scale  of  op- 
erations, as  are  our  better  endowed  and  older  colleges  and 
seminaries. 

No  one,  I  presume,  would  be  willing  to  say  that  the  fund  of 
upwards  of  fourteen  thousand  acres  of  land,  is  not  sufficient,  to 
a  certain  extent,  and  in  a  certain  degree,  useful  and  profitable 
in  founding  and  building  up  an  institution  of  learning,  and  cal- 
culated to  promote  the  general  interests  of  education,  and 
could  be  made  to  contribute  towards  the  qualifying  of  young 
men  for  the  ministry,  by  teaching  them  the  holy  scriptures 
with  a  view  to  the  ministry. 

Humble  and  obscure  as  might  be  the  scale  of  operations 
fixed  by  this  fund,  it  might  not  therefore  be  the  less  apostol- 
ical, pure  or  effectual.  In  view  of  the  character  of  the  donor, 
as  an  aWe,  learned  and  pious  divine,  we  are  not  at  liberty  to  fix 
our  minds  upon  a  scale  of  magnificence,  as  that  alone  contem- 
plated by  him,  and  abandon  the  object  altogether,  because  the 
means  justify  a  scale  and  extent  of  operations  too  humble. 

Such  an  interpretation  of  his  views  and  intentions  might  be 
as  little  complimentary  to  his  wisdom  and  piety,  as  it  would  be 
beneficial  to  posterity,  and  the  cause  he  labored  to  promote. 
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He  was  not  a  stranger  to  the  Illinois  college.  He  had  been 
both  trustee  and  agent  of  it  and  assisted  it  iu  its  struggles  and 
difMciilties.  He  could  not  have  overlooked  the  advantages  of 
bestowing  the  fund  upon  it,  for  the  endowment  of  a  theolog- 
ical professorship  in  it,  had  the  plan  of  the  institution  had  no 
influence  in  his  mind. 

But  his  own  residence,  and  that  of  several  other  donors,  was 
in  the  immediate  vicinity  of  the  site  selected,  and  must  liave 
had  its  due  weight  in  influencing  their  liberality  for  its  object. 
The  plan,  locality  or  site  of  the  institution  is  evidently  a  part 
of  this  trust.  It  is  not  the  ]jrovince  of  the  trustees  or  the 
chancellor,  to  inquire  into  or  determine  whether  the  plan  and 
object  of  the  charity  are  the  most  judicious,  but  only  into  the 
intention  and  means  designated.  There  can  be  no  doubt  that 
the  funds  can  be  applied  to  educational  purposes  at  the  place 
designated,  including  instruction  in  the  holy  scriptures, 
[*231]  with  reference  to  a  ^preparation  for  the  ministry. 
I  have  seen  no  authority  upon  the  doctrine  or  princi- 
ple cy  pres,  or  otherwise,  authorizing  the  court  or  trustees  to 
change  the  object  or  place,  because  the  fund  could  be  more 
efficiently  or  judiciously  administered  in  another  place,  or  ap- 
])lied  to  a  different  object. 

The  courts  have  adopted  and  administered  charities  upon 
cy jpre-s  principles,  only  with  the  view  of  sustaining  and 
carrying  into  effect  the  benevolent  intention  of  the  donor. 
2  Story  Eq.  Jurisp.,  Sees.  1168  to  1177,  and  notes;  Curl- 
inrfs  Administrators  v.  Curling's  Heirs,  8  Dana  R.  38; 
Attorney  General  v.  Wallaces  Devisees,  73  Monroe  R.  617; 
'Hadley  v.  Hopkins  Acad.,  14  Pick.  R.  252 ;  Beall  v.  Execu- 
tors of  Fox,  4  Ga.  R.  420. 

The  case  of  Alexander  Slarens,  7  B.  Monroe  R.  351,  is  a 
good  illustration.  The  object  of  the  donors  was  to  procure  a 
suitable  place  for  public  worship,  and  when  the  Methodist 
]jortion  of  tlie  donors  were  in  a  condition  to  supply  their  wants, 
by  the  erection  of  a  strictly  denominational  church,  and  the 
Baptist  to  pay  for  their  interest  in  the  partnership  one,  the 
arrangement  for  the  sale  of  the  interest  of  the  one  to  the 
-  other,  more  fully  carried  out  the  original  intention  of  the 
donors. 

The  chai'ity  must  be  accepted  upon  the  terms  proposed.  It 
c<innot  be  altered  by  any  agreement  between  the  heirs  of  the 
donors,  and  the  trustees  or  donees.  But  it  will  be  carried  into 
effect  accord'ng  to  the  intention  of  the  donor,  and  in  like 
manner  the  mode  of  its  execution  will  be  ]~iursued  when 
indicated,  unless  the  one  or   the  other  become  impracticable, 
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then,  if  at  all,  and  then  only,  may  be  altered  cy  jpres.  2  Story's 
Eq.  Jurisp.  Sees.  1175,  1176, 

The  remaining  question,  in  relation  to  the  effect  of  the 
revej-sal  upon  the  rights  of  Illinois  college,  as  new  trustees, 
and  N.  Coffin,  as  their  grantee,  if  presented  fairly  and  fully 
in  this  record,  I  find  great  difficulty  in  adjusting  in  a  manner 
to  do  equity  and  justice,  and  afford  protection  to  all  the  inter- 
ests involved. 

The  general  rule  stamps  the  character  of  the  trust  upon  the 
propei'ty  itself  in  the  hands  of  every  one  who  acquires  it  by 
])urchase  or  otherwise,  with  notice  of  the  trust,  and  converts 
such  holder  into  a  trustee,  and  with  all  the  res])onsibilities  of 
the  trust  to  th^t  extent,  (2  Story  Eq.  Jurisp.,  Sees.  1207, 
1207a;  Iloxie  v.  Carr,  1  Sumner  R.  192);  and,  by  another 
general  rule  of  law,  no  man  can  make  his  ignorance  of  law  to 
excuse  his  actts  or  protect  his  rights. 

Coffin  assumed  to  be  an  innocent  purchaser  without  notice 
tinder  the  former  decree. 

How  far  can  this  |  osition  protect  him  under  the  pleadings 
and  proofs  in  this  record? 

*A  few  general  )  linciples  more  will  lay  the  foun-  [*232] 
dation  for  its  consideration. 

It  is  true,  as  a  general  rule,  that  an  innocent  purchaser, 
without  notice,  under  an  erroneous,  voidable,  or  even  fraud- 
ulent decree  or  judgment,  is  entitled  to  protection,  whether 
collaterary  or  directly  attacked,  by  reversal  or  writ  of  error. 
/Si'?)ini-'i  and  Wise  v.  jSfoekvm,  1  Cond.  U.  S.  R.  539; 
J'letc/iery.  Peel',  2  ibid.  320  ;  Yooi'heesy.  The  Bank  U.  States, 
10  Pet.  U.  S.  R.  472  ;  Parley's  Heirs  v.  Anderson^ s  Heirs,  5 
Monr.  R.  415;  BenniiKjfield  et  al.  v.  Reed  and  Sutherland, 
8  B.  Monr.  R.  102  ;  Medena^s  Heirs  v.  Hojplins,  12  ibid. 
002  ;  Mnrrell  v.  Lawrence  et  al.,  12  John.  R.  312  ;  Clarey  et 
al.  V.  3fa?'shairs  Heirs,  4  Dana  R.  98;  Beehee  v.  Ashley,  2 
Gi^m.  R.  165. 

This  is  a  sound  policy,  and  necessary  for  the  assurance  and 
irotection  of  the  ]uil)lic;  for  while  the  doctrine  of  caveat 
emptor  ap]ilies  to  the^e  sales  as  to  the  title  of  property,  the 
rii-k  should  not  be  increased  by  including  in  it  the  validity  of 
the  decree  or  judgment  against  all  allegations  of  error.  Of 
course,  no  title  can  be  dei'ived  through  or  under  a  void  judg- 
ment or  decree. 

Is  Illinois  college,  or  Coffin  either,  such  a  purchaser?  and 
liad  they  no  notice  ?     I  am  of  Ojiinion  they  were  not. 

The  bill  did  not  seek  a  sale,  and  no  sale  was  decreed  ;  no 
Fa'e  was  necessary  to  the  full  execution  of  that  decree,  and 
none  was  made  under  it.     It  was  a  simple   transfer,  notwith- 
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standing  the  decree  directs  the  old  trustees  to  bargain,  sell 
and  convev  to  the  new  trustees  of  the  "scheme  "  adopted  in 
lieu  of  the  original  design. 

The  consideration  was  the  same  as  that  of  the  original  trus- 
tees ;  and  that  was  the  undertaking  to  perfoi-m  the  trust. 
This  transfer  of  title  and  the  sanction  of  the  "  scheme  "  were 
the  only  objects  of  the  bill.  There  was  no  judicial  sale  or 
purchase,  in  the  sense  of  the  authorities  on  the  subject. 

Where  a  bill  is  tiled  for  specitic  performance  by  a  transfer 
of  land  or  property  from  vendor  to  vendee,  a  decree  for  that 
purpose  is  not  a  judicial  sale  ;  it  is  rather  a  specific  execution 
or  enforcement  of  a  former,  than  the  making  of  a  new  sale  ; 
under  such  circumstances,  any  one  purchasing  from  either 
party,  is  chargeable  with  notice  of  all  that  is  involved  in  the 
suit,  as  a  lis  pendens,  and  its  ultimate  effects  and  consequences 
upon  the    proj^erty  and  the  rights  and  powers  of  the  parties. 

This  doctrine  is  very  fully  and  ably  discussed  and  applied 
in  several  cases  in  the  Kentucky  courts.  Tlie  first  case  I 
notice,  was  in  1845,  in  Talbotfs  Executors  v,  BelVs  Heirs,  5 
B.  Monr.  R.  323.  The  title  was  in  a  trustee  ;  a  bill  had  been 
tiled  and  a  decree  obtained  against  the  cestui  qiie 
[*233]  trust,  for  a  conveyance,  *which  had  been  actually 
made  by  the  trustee,  to  fulfill  the  decree,  and  the 
transferee  had  sold  to  another,  and  both  denied  all  notice  of 
the  trust.  The  decree  was  reversed,  and  all  the  sales  made 
pending  the  cause  until  the  reversal,  and  depending  upon  the 
decree,  failed  with  the  decree. 

The  same  rule  had  been  laid  down  in  1836,  in  Clary  et  al. 
V.  MarshaWs  Heirs,  4  Dana  R.  99. 

Where  on  a  bill  for  the  conveyance  of  5,000  acres,  a  decree 
had  been  reversed  for  559  acres  more,  wdiicli  had  been  sold 
and  conveyed  by  the  complainant,  after  the  decree,  and  before 
its  reversal,  the  court  admit  the  rule  in  relation  to  the  validity 
of  sales  made  under  voidable  judgments  or  decrees;  but  they 
distinguish  it  from,  and  deny  its  application  to  cases  like  tliis. 

They  say  the  complainant  was  not  a  purchaser  under  the 
decree  in  his  favor.  "  The  decree  erroneously  gave  him  that 
to  which  he  was  not  entitled,  and  the  subsequent  nullification 
of  that  decree,  necessarily  divested  him  of  all  semblance  of  '. 
title  derived  only  from  the  decree.  Nor  do  liis  vendees  stand 
in  the  attitude  of  purchasers  under  a  judgment  or  decree  of 
court.  They  voluntarily  bought  of  liim  that  to  which  he  had 
an  ostensible  judicial  right,  but  they  liad  bought  it  not  under  the 
authority,  or  at  the  instance  of  a  court,  or  any  officer  of  the 
law,  and  certainly  took  it  as  his  title  or  his  responsibility,  and 
subject  to  all  the  contingencies  to  which  the  title  of  the  ven- 
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dor  is  ever  liable.  Tliey  bought  only  liis  right ;  they  bought 
it  from  hmi,  and  could  not  have  acquired  thereljy  a  better  or 
any  other  right  than  he  had.  His  right  was  liable  to  defeas- 
ance ;  this  they  must  have  known,  or  sliould  be  presumed  to 
have  understood.  Ilis  title  has  heen  defeated,  and  therefore 
theirs,  which  was  only  derivative  and  dependent  entirely  on 
his,  must  also  have  failed  at  the  same  instant." 

This  is  again  confirmed  in  Debill  v.  FoKworthif  s  Heirs.  9  B. 
Monr.  R.  220,  and  Madison  s  Heirs  v.  Hopkins,  12  B.  Monr. 
R.  600. 

I  cannot  present  the  force  of  tliis  reasoning  better,  nor  does 
it  occur  to  me  as  liable  to  legal  criticism  for  unsoundness. 

These  cavses  very  properly,  I  think,  treat  the  purchaser  as  a 
^\\xq\\^?>q,x pendente  lite,  chargeable  with  notice;  and  he  need 
n(jt  therefore  be  made  a  party,  except  at  the  election  of  the 
complainant.  (Story's  Eq.  Pleading,  Sec.  156,)  unless  it  be  to 
compel  him  to  perform  the  trust.     Ibid.,  Sees.  155,  351,  351a. 

But  the  new  substituted  trustees  are  very  properly  before 
the  court,  either  to  charge  them  with  the  execution  of  tlie 
trust,  or  to  re-convey  the  legal  title  to  remove  cloud  from  it, 
(Ibid.);  and  for  the  additional  reason  that  they  had  become 
trustees  and  parties  in  interest,  by  the  decree,  by  op- 
eration of  law,  and  not  by  *the  voluntary  act  of  the  [*234] 
liarties.  9  B.'  Monroe,  231;  Sedgwick  v.  Cleveland, 
Paige  R.  290,  182.  For  the  decree  had  directed  the  transfer 
of  the  title  and  trust  to  them.  And  to  this  extent  it  is 
upon  the  same  princiitle  of  judicial  sales. 

The  trustees  of  Illinois  college  cannot  allege  a  purchase  for 
a  valuable  consideration  witliout  notice.  Cothn's  right  can  be 
no  broader  than  theirs.  They  and  he  must  be  presumed  to 
have  notice  of  everything  in  the  decree,  through  which  both 
are  compelled  to  trace  title.  It  is  a  link  in  their  claim.  The 
college  must  be  deemed  and  treated  as  ]  arties  to  that  decree, 
for  a  transfer  to  them  was  a  ]j]-ime  object  in  that  bill.  After 
the  conveyance  to  them.  Coffin  acted  in  reference  to  the  dis- 
posal of  tiieir  lands,  including  these,  as  their  agent,  to  manage 
and  sell  for  them.  His  jDosition  and  employment  in  the 
agency  give  grounds  of  the  strongest  influence  of  notice  in 
fact,  or  what  is  equivalent  until  rebutted. 

A  presumption  of  his  acquaintance  and  knowledge  of  the 
chain  of  title  to  the  lands,  so  far  as  it  deijended  upon  the  de- 
cree which  made  the  necessity  of  keeping  up  a  distinction  be- 
tween the  proceeds  of  these,  and  the  other  lands  he  was  man- 
aging and  selling  for  them. 

But  if  the  other  ground  upon  which  I  have  mainly  placed 
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raj  conclusions,  be  correct,  as  I  have  no  reason  to  doubt  it  is, 
tbis  question  of  actual  or  constructive  notice  is  not  essential 
in  this  case. 

I  am,  therefore,  of  the  opinion  the  decree  be  affirmed. 

Decree  affirmed. 


In  the  matter  of  George  W.  Green,  on  application  for 

an  Habeas  Corpus. 

A  verdict  in  a  capital  case  may  be  received,  althoug-h  the  judge  may  have 
announced  an  adjournment,  if  instantly  afterwards  the  verdict  is  presented 
by  the  jury. 

George  W.  Gkeen  had  been  tried  and  convicted  in  the 
Cook  Circuit  Court,  at  November  term,  1854,  for  the  murder 
of  his  wife.  A  new  trial  was  granted  by  Morkis,  J  .dge,  who 
presided. 

At  the  next  succeeding  term  of  the  Supreme  Court,  Green, 
by  his  counsel,  applied  for  his  discharge,  on  the  gi'cund  that 
the  case  had  been  once  submitted  to  a  jury,  and  that  the  jury 
liad  been  illegally  discharged,  without  rendering  a  verdict. 
Submitting  the  application  for  an  habeas  corpus.,  to  be  decided 

upon  the  following  point: 
[*235]  *The  evidence,  arguments  of  counsel,  and  charge 
of  court  were  concluded,  and  the  case  submitted  to 
the  jury  on  Saturday.  The  court  remained  in  session  until 
nine  o'clock,  Saturday  evening,  December  30th,  1854.  The 
court  thereu])on  adjourned  in  due  form  until  nine  o'clock, 
Monday  morning  the  next. 

After  the  adjournment,  but  before  the  judge  left  the  court 
room,  the  officer  having  charge  of  the  jury,  announced  that 
they  had  agreed.  Without  re-oj^ening  court,  and  in  the  in- 
terim, before  the  time  to  which  the  court  had  adjourned  had 
arrived,  the  judge  received  the  verdict  and  discharged  the  jury. 

The  point  raised  by  the  prisoner  was,  that  the  verdict  was 
not  received  in  open  court. 

•    The  Supreme  Court,  after  a  hearing,  denied  the  application 
of  the  prisoner. 

J.  N.  Arnold,  G.  Goodrich,  and  W.  J.  Barron,  for  the 
Application. 

D.  MoIlroy,  District  Attorney,  R.  S.  Blackwell,  and  Da- 
vis and  Martin,  for  the  People. 

Cited:  38  111.  521. 
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Horace  Nortoin"  et  al.,  interpleaders  in  a  suit  between 
Jereni}'^  Hixon,  v.  The  Lkxington  Fire,  Life  and 
Marine  Insurance  Company. 

Error  to  Cook  Couuty  Court  of  Common  Pleas. 

Makine  insurance — -ToTAi,  LOSS. — Upon  a  marine  risk,  the  insured  may 
claim  as  for  a  total  Joss,  when  the  vessel  is  so  muca  damaged  by  any  qf  the 
perils  insured  against,  that  the  damage  or  the  cost  of  repairs  is  iifty  per  cent, 
of  the  viiiv^." 

Same— Abandonment. — To  recover  as  for  a  total  technical  loss,  when  the 
thing  remains  in  specie,  the  owner  must,  within  a  reasonable  time  after  he 
is  informed  of  the  disaster,  formally  abandon  the  thing  insured,  giving  no- 
tice of  the  fact';  connected  with  it  and  the  condition  of  the  property. 

Same — Acceptance  ov  abandonment. — If  this  abandonment  is  accepted, 
the  property  then  belongs  to  the  insurer,  and  his  liability  is  the  same  as  if 
the  property  were  destroyed.  If  not  accepted,  if  the  facts  authorize  an 
abandonment,  the  same  consequences  will  follow.  Subsequent  events  cannot 
defeat  a  right  of  recovery.*^ 

RirniT  o  •'  abandonment  detekmined  by  what. — The  facts  existing'  at 
the  time  must  determine  the  right  to  abandon,*^  and  with  a  vessel  this  right 
exists  when  the  cost  of  restoring  her  in  an  equally  good  condition  exceeds 
fifty  per  cent,  of  the  value.  The  owner  must  abandon  before  the  repairs 
are  made. 

The  right  to  abandon  must  be  determined  by  the  judgment  of  experts, 

applied  to  the  condition  of  the  vessel  at  the  time  of   the  abandon- 

1*236]     ment;  and,  although  the  *cost  of  saving  and  repairing  the  vessel 

after  her  abandonment  mny  be  less  than  fifty  per  cent.,  yet,  if  at  the 

time  the  facts  apparently  justified  an  abandonment,  it  will  be  good. 

Marine  insurance — Abandonment. 

*By  the  English  rule  the  loss  must  be  ton  great  to  justify  repPdrs;  by  the 
American  rule  the  loss  need  only  equal  one-half  or  more  to  justify  abandon- 
ment. Dupuv  r.  United  Ins.  Co.,  8  Jolnis.  Cas.  182;  Gordon  v.  Ins.  Co.,  2 
Pick.  249:  Smith  r.  Ins.  Co.,  7  Met.  448;  Hubbell  r.  Gt.  Western  Ins.  Co., 
74  N.  Y.  246;  Magasen  v.  N.  E.  Ins.  Co.,  1  Story  157:  Benson  r.  Chapman, 
6  Man.  &  G.  810;  Grainger  v.  Martin,  4  Best  &  G.  9;  Marmaud  v.  Melledge, 
123  Mass.  173. 

There  is  some  conflict  of  authority  as  to  the  question  of  deduction,  "  one- 
third  new  for  old."  See  Bradlie  r.  Md.  Ins.  Co.,  12  Pet.  378;  Penzant  v. 
Mtc.  Ins.  Co..  15  Wend.  453;  Hall  v.  Ocean  Ins.  Co.,  21  Pick.  472;  Orrok  r. 
Ins.  Co.,  21  Pick.  456;  Center  v.  Am.  Ins.  Co.,  7  Cow.  564:  Fiedler  v.  N.  Y. 
Ins.  Co.,  6Duer  282;  Am.  Ins.  Co.  v.  Francia,  9  Pa.  St.  390;  Heebner  r. 
Eagle  Ins.  Co.,  10  Gray  143. 

^  After  a  legal  abandonment,  whether  accepted  or  not,  the  agent  of  the 
assured  becomes  the  agent  of  the  underwriters  who  stand  in  the  place  of  the 
a.ssured,  and  the  underwriters  are  responsible  for  the  acts  of  such  aerent,  and 
entitled  to  any  benefit  arising  from  them.  Rogers  v.  Hosack,  18  Wend. 
319;  Chester  Ins.  Co.  v.  Stark,  6  Cranch  268;  Peirce  v.  Ocean  Ins.  Co:,  18 
Pick.  83;  Badcrer  v.  Ocean  Ins.  Co.,  23  Pick.  347;  Robinson  r.  United  In«. 
Co.,  1  .Johns.  592.  Such  agent  must  act  in  good  faith.  Smith  r.  Touro,  14 
Miss.  112;  Walden  v.  Phoenix  Ins.  Co.,  5  Johns.  310;  Miller?).  DePeyster,  2 
Ca^  301. 

•^The  state  of  facts  at  the  time  when  the  offer  of  abandonment  is  made 
determine  the  right.     See  Hallett  v.  Peyton,  1  Cai.  Cas.  38;  Dickey  v.  Am. 
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Same — WiIKN  t:NDE"RWI?ITETl  may  RETrmN  VESSEL  AFTER  ACOEFTAXCE. — 

If  the  underwriter,  after  an  abandonment,  talce  possession  of  and  repair  the 
vessel,  and  return  her  witliin  a  reasonable  time,  at  a  cost  less  than  fifty  per 
cent.,  the  assured  cannot  refuse  to  receive  her. 

Same — Must  return  tn  reasonable  time.^ — If,  after  an  abandonment, 
tlie  underwriter  takes  possession  of  the  vessel,  although  he  do  so  under  pro- 
test, and  gets  her  oflf  and  repairs  her,  nO  matter  at  how  small  or  great  a  cost, 
it  i=;  an  acceptance  of  the  abandonment,  if  he  do  not  return  her  in  a  reason- 
abl  e  time. 

If  the  underwriters  retain  the  vessel  for  an  unreasonable  time,  the  insured 
is  not  bound  to  take  her  back. 

Construction  op  policy. — Where  a  policy  declares  that  the  insured  shall 
not  have  the  right  to  abandon  until  it  shall  be  nscerrained  that  the  recovery 
and  repairing  of  the  vessel  is  impracticable,  the  court  has  the  right  to  con- 
strue and  explain  the  contract,  and  may  instruct  the  jury  so  as  to  explain  its 
true  meaning. 

Owners — When  not  BourND  to  receive  after  repairs. — The  owners 
of  a  vessel  are  not  bound  to  receive  her  from  the  underwriters  if  in  the  re- 
pairs her  capacity  was  materially  lessened;  she  must  be  made  as  good  as  she 
was  before. 

Notice  op  abandonment. — A  prompt  notice  of  the  abandonment  should 
be  given,  that  the  underwriters  may  save  what  they  can  of  the  vessel;  but  if 
the  delay  in  giving  notice  does  not  work  any  injury  to  them,  a  greater  delay 
in  giving  it  may  be  excused.^ 

It  appears  from  the  record,  that  on  the  application  of  Nor- 
ton, Walter  &  Conij^any,  the  schooner  Bnena  Yista  was  insured 
to  them  for  $4,000  by  the  Lexington  Fire,  Life  and  Marine 
Insurance  Company,  That  on  the  27th  day  of  Kovember, 
1850,  she,  with  a  cargo  of  stone  coal  and  pig  iron,  in  a  storm 
was  wrecked  near  False  Presque  Isle,  in  Lake  Huron,  on  an 
uninhabited  coast,  150  miles  or  more  through  forest,  to  a  set- 
tlement;  with  no  means  to  be  procured  forgetting  her  off; 
at  a  season  of  the  year  when  navigation  was  closed  or  nearly 
so  ;  the  weather  and  water  too  cold  to  admit  of  working  in  it, 
and  the  vessel  tilled  with  water,  and  having  on  board  a  cargo 
which  it  was  impossible  to  get  out  wnthout  facilities  which 
were  not  within  the  reach  of  the  master  and  crew.  That  on 
the  26th  day  of  February,  1851,  Norton,  "Walter  &  Company 
abandoned  her  to  the  underwriters,  with  the  instrument  copied 
into  the  opinion.  It  also  appeared  that  the  owners  had  notice 
of  the  wa-eck  of  the  vessel  about  the  first  day  of  December, 
1850.  That  the  vessel  lay  in  the  condition  in  which  she  was 
left  by  the  crew,  without  any  effort  to  get  her  off,  until  the 
26th  day  of  June  succeeding,  when  the  Insurance  Company  sent 
a  person  to  the  wreck,  who  got  the  vessel  oft',  passed  with  her 
through  Lake  St.  Clair,  by  Port  Huron,  Detroit,  and  down  the 
Detroit  Kiver,  to  Maiden  in  Canada,  and  there  repaired  her, 

Ins.  Co..  3  Wend.  658;  Marshall?-.  Del.  Ins.  Co.,  4  Cranch  202;  Rhinelander 
V.  Penn.  Ins.  Co.,   4  Cranch  29;  Snow  r.  Union  Ins.  Co.,  119  Mass._  692. 
^  Delay   in    giving   notice,  immaterial  if   loss  continues  total.     Smith  v. 
Steinbach,  2  Cai.  Cas.  158;  E.irl  v.  Shaw,  1  Johns.  Cas.  313. 
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That  she  was  not  tendered  to  Norton,  Walter  &  Company, 
until  the  succeeding  August,  and  that  in  repairing  her  they 
had  reduced  her  capacity.  That  Norton,  Walter  &  Conq  any 
refused  to  receive  lier  wlien  she  was  tendered  to  them,  and 
alleged  this  fact  as  one  of  the  reasons. 

du  the  13th  day  of  October,  1851,  Norton,  Walter  &  Com- 
pany, in  the  Cook  county  Court  of  Common  Pleas, 
commenced  *an  action,  by  attachment,  against  the  In-  [*237] 
surance  Company,  on  their  policy,  swearing  to  the  aban- 
donment and  the  indebtedness  under  the  policy,  and  levied  on 
the  schooner  "  Buena  Yista,"  as  the  ]3roperty  of  the  Insur- 
ance Company.  At  the  November  term  of  said  court,  a  dec- 
laration was  tiled  on  said  policy  and,  abandonment,  and  at  the 
succeeding  March  term,  they  took  a  default  in  said  suit.  Sub- 
sequently to  the  date  of  the  attachment  writ  of  Norton,  Wal- 
ter &  Company,  but  retui-nable  to  the  same  term,  Hixon,  in 
the  same  court,  commenced  an  attachment  suit  against  the  In- 
sm-ance  Company,  on  an  accepted  draft  of  said  company,  which 
was  levied  on  the  same  vessel,  filed  his  declaration  and  prose- 
cuted his  suit  to  charge  the  projerty.  Afterwards,  Norton, 
Walter  &  Company  tiled  in  the  suit  of  Hixon,  an  interpleader, 
claiming  the  vessel,  on  which  issue  was  joined,  a  trial  had, 
and  a  verdict  of  the  jury,  that  the  property  at  the  time  of  the 
levy,  was  the  property  of  the  Insurance  Company.  A  mo- 
tion was  made  by  Norton,  Walter  &  Company  for  a  new  trial, 
which  was  overruled,  and  the  court  at  September  term,  1S53, 
J.  M.  Wilson,  Judge,  presiding,  entered  a  judgment  on  the 
finding  of  the  jury.  Exceptions  were  taken  by  both  parties 
to  some  of  the  instructions  of  the  court,  and  Norton,  Walter 
&  (Company  have  brought  the  case  here  for  review.  By  stip- 
ulation, the  cause  was  removed  from  the  third  to  the  second 
grand  division  for  hearing  and  judgment. 

George  Maniekee  and  E.  S.  Williams,  for  Appellants. 

The  vessel  went  ashore  just  before  the  close  of  navigation 
in  December,  1853  ;  she  was  left  by  the  crew  in  a  stranded 
condition,  on  the  shore  of  Lake  Huron,  sheltered  between 
two  headlands  ;  notice  of  her  condition  was  immediately  com- 
municated, in  December,  to  the  owners  by  the  master,  but  notice 
of  abandonment  was  not  given  to  the  insurers  until  the  montli 
of  February  succeeding,  a  period  of  nearly  three  months  after 
notice  of  her  condition  was  received  by  the  owners,  and  it  is 
not  jiretended  that  they  were  waiting  to  receive  further  in- 
formation before  the  notice  was  given,  or  that  in  fact  any 
fui-ther  knowledge  was  received  down  to  that  time.     We  con. 
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tend,  therefore,  first,  that  the  notice  was  given  too  late.  Be- 
cause : 

1st  Point.  The  assured  is  not  obliged  to  abandon  even 
when  he  has  the  undoubted  right  so  to  do.  Abandonment  is 
not  favored;  it  is  a  right  stricti  juris,  and  if  notice  of  it  is  not 
given  within  a  reasonable  time  after  the  receipt  of  informa- 
tion, the  assured  is  presumed  to  have  made  his  election  not  to 
abandon.  1  T.  R  614;  5  M.  and  S.  47;  12  Peters,  398;  3 
Kent,  320.  And  in  some  of  these  cases  a  delay  of 
[*238]  even  one  day  after  *receipt  of  information,  M^as  held 
to  be  fatal  to  the  exercise  of  the  right.  In  this  case, 
as  we  have  seen,  there  was  a  delay  of  neariy  three  months. 
It  is  no  answer  to  say  that  no  injuiy  has  resulted  to  the  in- 
surers by  the  delay.  Where  notice  is  not  given,  the  party  is 
l)resumed  to  waive  his  right.     5  Martin  (U.  S.)  563. 

2nd  Point.  But  in  the  second  place,  we  contend  tliat  the 
insurers  had  no  right  to  abandon  the  vessel  at  all,  when  the 
notice  was  given.  On  this  subject,  the  rule  may  be  stated  as 
follows : 

A  valid  abandonment  can  only  be  made  where  at  the  time 
of  the  injury,  the  vessel  is  either  a  total  or  constructive 
total  loss,  or  where  tliere  is  a  high  probability  of  her  becom- 
ing so.  The  condition  of  the  vessel  at  the  time  she  is  aban- 
doned, is  the  test  of  the  right,  and  to  justify  an  abandonment 
so  as  to  charge  the  insurers  where  the  loss  is  a  constructive 
total  only,  it  must  be  proved  that  she  was  in  such  a  condition 
at  the  very  time  that  no  considerate  owner  would  have  at- 
temijted  to  get  her  off,  or  in  such  a  state  as  rendered  it  highly 
probable  that  she  would  become  a  total  loss.  And  if  she  is 
not,  then  the  mere  act  of  abandonment  or  notice  to  abandon, 
although  given  in  time,  will  give  no  right  whatever,  as  against 
the  insurers.  20  Pick.  149  ;  7  Pick.  257  ;  1  Caine's  Ca'ses  in 
Error,  39,  41.  42;  2  Sandf.  79,  482;  4  Dallas,  449 ;  3  Gill  and 
John.  467;  3  Wash.  C.  C.  127  ;  4  B.  Mon.  5. 

Now,  in  this  case,  there  is  no  evidence  whatever,  that  the 
vessel  was  either  a  constructive  total  loss  when  she  was  aban- 
doned, or  that  there  was  a  high  probability  that  she  would 
b  jcome  so.  Consequently,  if  the  notice  had  been  given  in 
t  me,  viz.:  as  soon  as  the  assured  were  advised  of  her  condi- 
tion, in  December,  yet  in  the  absence  of  proof,  showing  her 
actual  or  constructive  total  loss,  or  high  probability  of  her 
becoming  so,  the  assured  must  fail  as  against  the  company. 
Where  is  the  evidence  of  these  indispensable  facts?  It  is  not 
to  be  found  in  the  circumstance  that  she  was  stranded.  Tlie 
mere  fact  that  a  vessel  is  stranded  or  submerged,  is  of  itself 
no  evidence  that   she  is  lost.     She  must  be  shown  to  have 
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been  in  a  condition  of  extreme  peril,  in  which  she  wonld 
probably  go  to  pieces.  3  Gill  and"  John.  467-8;  7  Pick.  254; 
11  Pick,  95.  In  this  case  there  is  not  only  no  such  evidence, 
but  it  is  expressly  shown  that  she  went  asliore  between  head- 
lands, and  was  in  fact  afterwards  repaired  for  less  than  half 
her  value,  which  is  evidence  to  show  that  she  was  not  in  ex- 
treme peril  when  she  was  abandoned. 

3rd  Point.  But  it  is  urged,  that  though  the  vessel  was  not 
lost,  yet  that  the  voyage  was  lost,  and  that  the  right 
of  ^abandonment  may  be  exercised  if  the  voyage  is  [*239] 
lost.  But  nu  such  right  exists  for  mere  retardation 
or  loss  of  voyage,  because  the  insurance  is  not  on  the  voyage. 
If  there  is  no  right  to  abandon  as  for  a  total  loss  of  the  ves- 
sel, then  the  right  does  not  exist  with  respect  to  the  voyage, 
though  that  should  be  lost.  12  Peters,  401;  5  S.  and  Eawle, 
506. 

The  case  then,  so  far,  stands  thus:  A  notice  to  abandon  given 
three  months  after  the  parties  were  advised  of  her  condition^ 
and  no  proof  whatever  as  showing  that  if  the  notice  had  been 
in  time,  the  vessel  was  in  a  condition  to  justify  the  party  in 
giving  notice.  ♦ 

It  is  however,  said,  that  the  insurers  accei^ted  the  abandon- 
ment by  taking  possession  of  the  vessel  and  repairing  her.  Ac- 
cording to  the  general  maritime  law,  (exce|:>t  in  Massachusetts, 
where  a  different  rule  prevails,)  the  insurer  has  no  right  to  take 
possession  for  the  purpose  of  making  repairs;  and  if  he  does 
so,  it  is  treated  as  an  accej^tance  of  the  abandonment.  This  we 
concede.  3  Kent  Com.  321 ;  4  B.  Mon.  5;  12  Peters,  400;  3 
Mason,  49,  87.  ^ 

But  the  distinction  between  these  cases  and  the  present,  is, 
that  by  the  express  terms  of  the  policy,  it  is  expressly  provided 
that  tiie  owners  shall  not  have  the  right  to  abandon  nntil  it  is 
ascertained  that  it  is  impracticable  to  repair  her,  and  that  the 
insurers  should  have  the  right  to  take  ])ossession  for  the  ])ur- 
]x>se  of  making  repairs,  and  that  this  act  should  not  he  treated 
as  an  acceptance  of  the  ahandonrnent.  In  making  repairs, 
therefore,  the  company  entered  under  authority  contained  in 
the  policy. 

4th  Point.  But  it  is  again  contended  that  the  vessel,  al- 
though repaired  for  less  than  half  her  value,  was  not  in  fact 
as  good  as  before,  from  which  it  is  inferred  that  she  was  injured 
more  than  half  her  value,  by  the  ])erils  insured  against.  The 
evidence  on  this  point,  is  c^ear  tliat  she  was  substantially  as 
good  as  before,  though  the  knees  which  had  been  put  in  to 
strengthen  her,  scmieVhat  impaired  her  capacity  for  carrying 
lumber.     But  we  contend  that  the  question  is  not  whether  she 

2a7 


239  SPKINGFIELD. 


Norton  et  al.  v.  Lexington  Fire,  Life  &  Marine  Ins.  Co. 

would  cany  as  much  of  a  particular  kind  of  freiglit  as  before, 
but  whether  her  tonnage  for  freight  was  substantially  reduced 
so  as  to  impair  her  value  in  the  market  for  lake  commerce. 
This  does  not  depend  upon  the  question  whether  as  much 
lumber  could  be  freighted  in  her.  The  evidence  is  clear  that 
she  was  worth  as  much  money  as  before.  Tlie  plaintiff  seems 
to  think  that  if  the  capacity  of  the  vessel  for  a  particular  kind 
of  freight  is  reduced,  that  the  right  to  return  her  does  not 
exist,  thongh  she  might  in  fact  be  worth  more  money  in 
market.  This  is  not  the  rule.  7  Pick.  254;  11  Pick.  95  ;  1 
Conn.  239. 

5th  Point.  But  it  is  finally  contended  that  the  in- 
[*210]  surers  did  *not  take  possession,  make  repairs,  and 
return  the  vessel  within  a  reasonable  time  after  naviga- 
tion opened  in  the  spring.  If  this  were  the  fact  it  would  not 
be  material,  because  when  she  was  tendered  to  the  owners, 
they  did  not  object  to  receiving  her  on  that  account,  but  their 
objection  was,  that  she  would  not  carry  as  much  lumber  as 
before  ;  not  even  that  she  was  not  of  the  same  value  for  any 
other  freight,  or  in  market  as  before  she  was  stranded.  It  is 
now  too  late  for  them  to  urge  this  objection.  Wlien  a  tender 
is  made,  a  party  is  bound  by  the  answer  he  makes  at  the  time. 

G.  Goodrich,  for  Hixon,  Appellee. 

First.  That  Norton,  Walter  &  Company  by  their  abandon- 
ment, and  subsequent  attachment  of  the  vessel,  as  the  projierty 
of  the  insurance  company  are,  as  against  Hixon,  ertopped  from 
assertins:;  piroperty  in  themselves  to  the  vessel.  1  Greenl.  Ev. 
Sees.  207,  354;  6  Adol.  and  Ellis,  469;  4  Met.  382;  3  Hill,  215; 
12  Pick.  307;  1  Scam.  148. 

Second.  The  clause  in  the  policy  declaring,  "  that  in  no 
case  whatever  shall  the  assured  have  the  right  to  abandon  until 
it  shall  be  ascertained  that  the  recovery  and  repair  of  s£.id 
schooner  is  im])racticable,"  is  but  declaratory  of  what  the  law 
is,  without  such  a  clause.  It  in  no  way  differently  affects  the 
rights  of  the  parties.  20  Ohio,  211;  7  John.  514;  2  Phillips 
on  Ins.  249,  25;  4  Cranch,  377;  2  Arnould,  1085,  1086  and 
1088,  194,  195. 

Policies  declaring  "one-third  new  for  old  shall  be  deducted," 
are  only  declaratory  of  what  the  law  is. 

Third.  A  technical  total  loss  may  exist  without  a  ]ihysical 
destruction  of  the  vessel.  When,  to  all  human  appearances, 
there  is  a  high  probability  of  a  total  destruction  of  the  vessel, 
there  is  a  technical  total  loss,  and  if  while  it  continues,  the 
vessel  is  abandoned,  the  insurer  is  liable  as  for  a  total  loss.     3 
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Kent,  321,  318;  2  Phillips,  252,  253,  257  and  261;  22  Pick. 
191;  12  Peters,  378;  6  Mass.  479;  3  Sumner,  228;  3  Ma- 
son, 27. 

There  is  a  total  loss  Avhen  she  can  not  be  repaired  at  the  place 
of  disaster.  Same  authorities,  and  1  Met.  160;  5  Peters,  619; 
11  Peters,  99;  1  Mason,  341;  Arnonld,  1088. 

Fonrth.  If  the  vessel  is  repaiied  by  the  insurers,  it  must  be 
returned  within  a  reasonable  time.  2  Cranch,  530;  4  Dallas, 
254;  7  Piclc.  254;  6  Mass.  479;  1  Met.  160. 

Fifth.  Though  she  was  not  abandoned  within  a  reasonable 
time,  yet  if  the  comjiany  undertook  to  repair  her  and  failed  to 
do  so  within  a  reasonable  time,  it  is  a  constructive  acceptance 
by  the  company  of  the  abandonment.  1  Met.  160,  and 
*authorities  above  cited.  She  must  be  repaired  and  [*241] 
returned  the  same  vessel,  and  if  she  is  of  less  capacity 
she  is  not  the  same. 

Sixth.  All  the  questions  of  fact,  were  properly  submitted 
to  the  jury;  there  was  evidence  on  every  point  submitted, 
tending  to  prove  the  facts  found,  and  in  such  case,  their  ver- 
dict wall  not  be  disturbed. 

Caton,  J.  On  the  first  day  of  April,  1850,  the  Lexington 
Fire,  Life  and  Marine  Insurance  Company  executed  a  policy  of 
insurance  on  the  schooner  Buena  Vista,  valued  in  the  policy  at 
six  thousand  dollars.  Tli^^  risk  taken  on  the  schooner  was  four 
thousand  dollars,  to  con  in  c  until  the  lirst  day  of  December, 
1850.  On  the  night  of  the  twenty-seventh  of  December,  1850, 
while  upon  a  voyage  from  Buffalo  to  Waukegan  and  Chicago, 
with  a  cargo  of  pig  iron  and  coal,  the  vessel  went  ashore 
on  the  point  of  False  Presque  Isle,  in  Lake  Huron,  and  was 
soon  after  abandoned  by  the  captain  and  crew.  On  the  twenty- 
sixth  day  of  February  following,  Norton  &  Company  aban- 
doned the  schooner  to  the  undorwr  iters,  by  the  following 
notice  of  abandonment,  which  was  served  on  Mr.  Dodge, 
their  agent: 

'To  the  Lexington  Fire,  Life  and  Marine  Insurance  Company: 

"The  schooner  Buena  Vista,  Moses  W.  Humphrey,  Master,  bound  on  a 
voyage  from  the  port  of  Buffalo,  in  the  State  of  New  York,  to  the  port  of 
Waukegan,  in  the  State  of  Wisconsin,  and  the  port  of  Chicago,  in  the  State 
of  Illinois,  laden  with  a  cargo  of  pig  iron  and  coal,  when  off  or  near  Point 
Aux  Barque  on  Lake  Huron,  was  t  iscovered  to  be  in  a  leaky  condition, 
6n  the  night  of  the  twenty-seventh  day  of  November,  eighteen  hundred  and 
fifty;  the  wind  increased  to  a  gale,  which  carried  away  a  part  of  her  sail^ 
and  disabled  her,  and  all  efforts  to  clear  the  land  proving  impossible,  an 
anchor  was  let  go,  and  said  schooner  went  ashore  and  stranded,  with  from 
four  to  five  feet  water  in  her  hold,  at  False  Presq'ue  Isle,  Lake  Huron.     Al 
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efforts  to  pump  her  out  and  get  her  off,  have  proved  nnsuccessfuL  She  lies 
hard  over  among  the  roclfs  and  boulders,  as  we  are  informed,  in  an  exposed 
condition,  and  will  no  doubt  go  to  pieces  as  soon  as  the  ice  disappears  in 
the  spring. 

In  consequence  of  the  disaster,  the  loss  and  breaking  up  of  the  voy- 
age she  was  pursuing,  the  improbability  of  the  recovery  and  repairing  said 
vessel,  at  least  at  an  expense  not  exceeding  fifty  per  cent.,  and  the  long  de- 
lay that  must  necessarily  attend  such  recovery  and  repair,  if  successful,  from 
the  remote  and  inconvenient  place  where  she  is  ashore,  we  are  under  the 
necessity  of  abandoning  our  interest  therein  to  the  underwriters,  and 
you  will  therefore  please  take  notice,  that  we  accordingly  abandon  to  you  so 
much  of  said  schooner  as  you  ba-\e  insured,  and  that  we  shall  claim  from 
you  thereunder,  a  total  loss.  We  send  herewith  a  copy  of  the  protest  of  the 
captain  and  crew  of  said  schooner. 

Very  respectfully,  yours,  etc., 

Chicago,  Feb.  26,  1851.  H.  NORTON  &  CO." 

Mr.  Dod;^e  refused  to  accept  the  abandonment  for  the  Insur- 
ance Company, 
[*242]  *In  the  spring  following,  Mr.  Dodge  and  Mr. 
Eaymond,  as  agents  of  the  underwriters,  employed 
Capt.  Scoville  to  raise  and  repair  the  vessel.  He  started  for 
the  wreck  on  the  ninth  of  May,  with  one  man,  but  he  did  not 
actually  commence  operations  nntil  the  latter  part  of  Jnne.  He 
says  he  found  the  vessel  about  half  a  mile  from  the  harbor  at 
False  Presque  Isle,  and  within  two  or  three  hundred  feet  of 
the  shore.  She  was  lying  at  her  anchors,  with  her  chains  and 
cables  slack,  and  heading  off  shore,  her  bow  lying  in  about 
eight  feet  of  water,  and  her  stern  in  six  or  seven  feet  of  water. 
When  the  sea  rolled  in,  her  bow  would  rise  and  fall  a  few 
inches,  from  which  cause  she  had  become  weakened  a  few  feet 
aft  her  foremast,  and  the  plank  on  the  bottom  had  become 
chafed  and  much  injured.  The  shore  where  she  lay  was 
stony,  mostly  small  stone,  the  largest  not  more  than  eighteen 
inches  in  diameter.  The  ])lace  where  she  lay  was  about  two 
hundred  and  forty  miles  from  Detroit,  and  about  three  hun- 
dred and  fifty-six  miles  from  Milwaukee.  The  nearest  town 
was  Mackinack,  distant  about  seventy-four  miles.  One  fam- 
ily resided  on  False  Presque  Isle,  and  there  were  a  few  set- 
tlers on  Presque  Isle  proper,  about  seven  miles  distant. 
Beyond  these,  the  entire  country  was  a  wilderness,  and  was 
only  accessible  in  the  winter  on  snow  shoes. 

Within  less  than  two  days  after  Capt.  Scoville  got  alongside 
of  the  wreck  with  another  vessel,  he  discharged  her  cargo 
and  raised  and  towed  her  into  the  harbor,  where  lie  again  sunk 
her  in  about  eight  feet  water,  till  he  could  get  means  of  taking 
her  away  for  re]:airs.    Capt.  Scoville  then  went  to  Chicago,  and 
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procured  a  propeller,  with  which  he  towed  the  wi-eck  to  Mai- 
den, \there  he  repaired  her.  He  arrived  with  her  at  Maiden 
on  the  twenty -eighth  of  June,  and  the  repairs  were  completed 
and  the  vessel  taken  to  Detroit  on  the  seventh  day  of  August 
following.  The  cost  of  the  repairs  amounted  to  between 
twenty-seven  and  twenty-eight  hundred  dollars.  JSTo  witness 
states  the  value  of  the  vessel  after  she  was  repaired,  but  it 
was  not  strenuously  contended  on  the  argument,  that  the  re- 
pairs amounted  to  fifty  per  cent,  of  the  value  of  the  vessel, 
when  repaired.  Soon  after  tlie  vessel  arrived  at  Detroit,  the 
agent  of  the  underwriters  tendered  her  to  ]^[orton  &  Com- 
pany, who  declined  to  acce]  t  her.  The  insurance  company 
then  caused  her  to  be  brouglitto  Cliicago,  where  she  was  again 
tendered  to  Norton  &  Cc»nipauy,  who  never  received  her,  but 
gave  evasive  answers,  and  objected  that  her  capacity  to  stow 
lumber  was  diminished. 

Capt,  Scoville  says:  "I  consider  the  schooner  was  thor- 
oughly repaired,  with  this  exception  that  there  was  a  small 
leak  in  the  vessel's  bottom.*'  He  says  he  superintended  the 
lepairs,  and  that  they  were  well  and  j^roperly  made. 
His  last  answer  in  his  *second  deposition  is  as  fol-  [*243] 
lows:  "I  think  that  her  hull  was  in  abetter  con- 
dition before  she  was  wrecked  than  after  she  was  repaired. 
I  think  she  was  badly  wrecked, and  in  order  to  strengthen 
her,  we  had  to  put  additional  heavy  knees  in  the  vessel's 
hold,  which  would  interfere  some  with  the  stowage  of  freight. 
Her  sails  and  rigging  were  better  after  repairing  her  than  be- 
fore she  went  on  the  beach.  Being  forced  to  leave  the  ves- 
sel  on  account  of  sickness,  befoi-e  any  trial  of  her,  I  feel  in- 
competent to  say  how  nmch,  if  any,  she  was  worse,  after  she 
was  repaired  than  before  she  was  wrecked." 

In  answer  to  the  question  as  to  what  was  a  reasonable  time 
to  get  the  vessel  oti  and  repair  her,  Capt.  Scoville  says :  "  A 
reasonable  time,  I  think,  would  be  about  six  weeks.  The 
Buena  Yiata  was  not  got  off  and  repaired  as  soon  as  she  could 
have  been.  My  instructions  did  not  permit  me  to  commence 
work  on  the  vessel  until  some  time  after  the  ice  was  out,  and 
tlie  lake  c^ear  from  it."  Again,  in  another  place,  he  says, 
l)artly  in  exnlanation  of  this:  "  I  think  the  schooner  Buena 
Vista  could  have  been  repaired  in  less  time  than  she  was,  if  we 
had  known  her  precise  condition,  but  after  we  ascertained  it, 
there  was  no  unnecessary  delay.  There  was  no  place  in  the 
neighborhood  of  False  Presque  Isle,  where  she  could  have 
been  re|iaired,  except  at  an  increased  expense  of  time  and 
money." 
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On  tlie  13th  of  October,  1 851,  IsTorton  &  Company  sned  out 
an  attachment  against  tlie  Insurance  Company,  and  levied  it 
upon  the  schooner  Buena  Yista,  as  the  property  of  the  under- 
writers, on  the  14th  of  October,  and  the  same  day,  Hixou  sued 
out  an  attachment  against  the  same  defendants,  which  was  at 
the  same  time  levied  on  the  same  vessel.  On  the  16th  day  of 
November,  1851,  Norton  &  Company  interpleaded  in  the  suit 
of  Hixon  against  the  Insurance  Company,  claiming  that  the 
vessel  was  theirs,  and  not  the  property  of  the  Insurance  Com- 
pany, at  the  time  the  attachment  was  issued  and  levied  upon 
her.  Thus,  it  will  be  seen,  that  Norton  &  Company  in  this 
controversy  have  assumed  the  position  ordinarily  occupied  by 
the  underwriters  in  contests  of  this  nature,  and  that  Hixon  oc- 
cupies the  position  ordinarily  occupied  by  the  assured. 

Of  the  instructions  asked  for  by  the  claimants,  the  court  re- 
fused to  give  the  following  :  "  If  the  jury  believe  from  the 
evidence,  that  after  the  notice  of  abandonment  was  given,  the 
vessel  was  hauled  out,  and  repaired  and  returned,  and  offered 
to  the  claimants,  that  then,  there  was  no  valid  abandonment, 
and  Norton  &  Company  are  entitled  to  recover. 

Second.     "  That  under  the  policy  of  insurance,  in  this  case, 
no  valid  abandonment  could  be  made  until  it  should 
[*244]     be  *ascertained  that  the  recovery  and  repair  of  the 
schooner  was  impracticable. 

Third.  "If  the  jury  believe  from  the  evidence,  that  the  re- 
covery and  repair  of  the  schooner  was  practicable,  then  Nor- 
ton &  Company  could  not  legally  abandon  her,  and  the  verdict 
should  be  for  the  claimant,  Norton  &  Company." 

Exceptions  were  taken  to  the  refusal  of  the  court  to  give 
these  instructions. 

At  the  request  of  Hixon,  the  court  instructed  the  jury  as 
follows :  "  If  the  jury  believe  from  the  evidence,  that  the 
capacity  of  the  Buena  Vista  was  materially  lessened  by  the  re- 
pairs of  the  Insurance  Company,  then  Norton  &  Company 
were  not  bound  to  receive  her  back,  if  she  had  been  previously 
rightfully  abandoned  by  Norton  &  Company,  under  the  terms 
of  the  policy. 

Second.  "  If  the  jury  shall  believe  from  the  evidence,  that 
the  Buena  Vista  was  wrecked  on  the  27th  of  November,  1851, 
and  that  to  all  human  appearances,  all  reasonable  efforts  would 
have  proved  unavailing  to  get  her  off'  and  repair  her,  and  the 
Insurance  Company  did  not,  within  a  reasonable  time  there- 
after, repair  her  so  that  she  was  of  substantially  the  same 
rapacity  and  goodness  as  she  was  before  she  was  wrecked,  and 
that  Norton  «fe  Company,  within  a  reasonable  time  abandoned 
her  to  the  Company,  the  law  is  for  Hixon. 
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Third.  "  If  the  jury  shall  believe  from  the  evidence,  that 
the  Buena  Yista  was  wrecked  at  the  time  and  under  the  cir- 
cumstances stated  by  Norton  &  Company  in  their  abandon- 
ment, and  shall  fm-ther  believe,  that  under  the  circumstances 
in  which  said  vessel  was  wrecked,  all  reasonable  and  practicable 
efforts  were  made  by  the  captain  and  servants  of  Norton  &r 
Com]:)any,  without  effect,  and  the  voyage  was  broken  up,  and 
that  Norton  &  Company  abandoned  within  a  reasonable  time, 
and  that  she  was  not  properly  repaired  and  returned  within  a 
reasonable  time  to  Norton  &  Company,  then  the  law  is  for 
Hixon  in  the  issue." 

To  the  giving  of  these  instructions,  Norton  &  Company  ex- 
cepted. 

The  court  also  gave  the  jury  the  following  instructions : 
"If  the  jury  believe  from  the  evidence,  that -the  schooner 
Buena  Vista  was  driven  ashore,  as  stated  in  the  affidavit  of 
Roofers,  and  that  the  Lexington  Fire,  Life  and  Marine  Insur- 
ance Company,  within  a  reasonable  time  after,  under  all  the 
circumstances,  rejiaired  the  vessel,  so  that  the  vessel  was  sub- 
stantially as  good  as  she  was  before  she  was  driven  ashore,  and 
was  within  a  reasonable  time  after  being  so  repaired, 
tendered  by  the  said  *Insurance  Company  to  the  [*245] 
claimants,  Norton,  Walter  &  Rogers,  the  law  is  for 
Norton,  "Walter  &  Rogers." 

Second.  "  If  the  jury  believe  from  the  evidence,  that  the 
schooner  Buena  Yista  was  driven  ashore,  as  stated  in  the  affi- 
davit of  Rogers,  and  that  the  vessel  was  not  repaired  so  as  to 
be  substantially  as  good  as  she  was  before  she  was  driven 
ashore,  within  a  reasonable  time,  under  the  circumstances,  or 
was  not  tendered  to  the  claimants  within  a  reasonable  time 
after  she  was  repaired,  and  that  Norton,  Walter  &  Rogers  did 
abandon  the  vessel  to  the  Lexington  Fire,  Life  and  Marine 
Insurance  Company  within  a  reasonable  time  after  they  had 
notice  of  her  condition,  the  law  is  for  Hixon." 

To  the  giving  of  these  instructions  the  claimants  also  ex- 
cepted. 

The  jury  returned  a  verdict  that  the  vessel  was  the  property 
of  the  Insurance  Com]mny,  on  the  day  of  the  levy  of  the  at- 
tachment. The  claimants  hied  a  motion  for  a  new  trial,  Mdiich 
was  overruled  by  the  court,  to  which  an  exception  was  also 
taken. 

By  this  record  several  important  questions  are  presented,  as 
connected  with  the  law  of  marine  insurance,  upon  which  this 
court  has  not  hitherto  been  called  to  pass.  The  lirst  is,  to  de- 
termine  when   the  assured  may  abandon  as  for  a  total  loss  by 
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the  common  law,  and  how  far  that  right  is  modified  or  affected 
bj  the  terms  of  this  policy. 

The  assured  may  not  only  claim  for  a  total  loss  of  the  vespcl 
insured  when  the  vessel  has  been  actually  destroyed,  as  by  the 
wreck  and  breaking  up  of  the  ship,  or  entirely  lost  to  the 
owner  as  in  consequence  of  capture  by  an  enemy  and  condem- 
nation, so  that  there  is  no  chance  of  reca]  ture,  but  he  may  also 
claim  as  for  a  technical  total  loss,  where  the  vessel  is  so  much 
damaged  by  any  of  the  perils  insured  against,  that  the  daniage 
amounts  to  one-half  the  value  of  the  vessel,  or,  in  other  words, 
when  the  cost  of  getting  her  off  and  re]; airing  her,  amounts  to 
iifty  per  cent,  of  the  value  of  the  vessel  after  she  is  repaired. 
Tliese  princip'es  are  recognized  by  all  courts,  but  some  diver- 
sity of  opinion  exists  as  to  the  application  of  them  in  particu- 
lar cases.  In  order  to  entitle  the  assured  to  recover  for  a  tech- 
nical total  loss,  where  the  thing  still  remains  in  si:ecie,  the 
owner  must,  within  a  reasonable  time  after  he  is  informed  of 
the  disaster,  formally  abandon  to  the  underwi'iter,  the  thing 
insured,  advising  him  of  the  facts  of  the  disaster,  so  far  as 
known,  and  the  situation  of  the  property.  If  this  abandon- 
ment is  accepted  by  the  underwriter,  the  title  to  the  property 
is  at  once  changed  to  the  insurer,  and  he  is  liable  upon  his 

policy  precisely  the  same  as  if  the  thing  were  actually 
[*246]     destroyed.     If,  however,  he  *dec!ines  to  accept  the 

abandonment,  the  question  arises  whether  such  a  state 
of  things  existed  at  the  time  M'hen  the  abandonment  was  made, 
as  authorized  the  owner  to  abandon,  and  if  that  was  the  case, 
then  the  title  to  the  thing  actually  passed  to  the  underwriter, 
ev-en  against  his  will,  and  his  liability  as  well  as  his  title,  is 
the  same  as  if  he  had  accepted  the  abandonment.  In  the  Eng- 
lish courts  of  admiralty  it  is  held,  that  although  an  abandon- 
ment may  be  rightfully  made  at  the  time,  so  as  to  pass  the 
title  to  the  underwriter  and  render  him  liable  as  for  a  total 
loss,  yet  subseqlient  events  may  so  change  the  rights  of  the 
]:arties  as  to  defeat  an  abandonment  rightfully  made,  and  limit 
the  liability  to  a  partial  loss  instead  of  a  total  one;  as,  for  in- 
stance, suppose  the  vessel  at  the  moment  of  abandonment  has 
been  captured  by  and  is  in  the  hands  of  an  enemy,  if  slie  is 
subsequently  recaptured  and  restcied  to  the  owner  within  a 
reasonable  time,  his  right  to  recover  as  for  a  total  loss,  is  by 
such  subsequent  event  defeated.  This  princi]:»le,  however,  has 
never  met  with  the  sanction  of  any  court  in  this  country,  either 
Slate  or  federal,  but  is  repudiated  by  all  as  being  unsound  in 
principle,  and  leaving  the  rights  of  the  parties  too  indetinite 
and  uncertain.  In  this  country  it  is  universally  held,  that  if 
the  state  of  facts  at  the  time  of  the  abandtumeut  be  such  as  to 
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justify  it,  the  rights  of  the  parties  are  thereby  fixed  in  law, 
and  that  no  subsequent  event  can  render  ineffectual  an  aban- 
donment which  was  at  the  time  riglitful.  It  is  admitted  every- 
where that  an  abandonment  rightfully  made,  transfers  the  title 
to  the  underwriter  at  the  moment.  As  a  consequence  of  this 
it  is  immediately  liable  for  his  debts,  and  may  be  seized  upon 
an  execution  against  him,  and  thus  the  title  be  again  trans- 
jen-ed  by  operation  of  the  law  and  its  agents.  Property  thus 
h'able  to  legal  process  ought  to  be  fixed  and  certain.  It  is  right 
tliat  the  assured  should  know  with  certainty  what  his  rights 
are,  and  that  when  his  cWnn  has  once  become  fixed  to  a  legal 
demand  for  money,  he  may  make  his  calculations  upon  that 
state  of  affairs,  and  not  be  liable  to  have  such  legal  Ciaim  for 
money  defeated  by  a  subsequent  tender  of  the  property  insured. 
We  recognize  this  as  the  well  settled  principle  of  law  in  this 
country.  . 

The  gi-eatest  difficulty  has  been  to  ascertain  when  it  is  that 
the  party  has  a  right  to  abandon,  as  for  a  technical  total  loss 
All  agree,  that  the  facts  as  they  exist  at  the  moment  of  aban- 
donment, must  determine  the  right  to  abandon,  and  that  the 
right  to  abandon  arises  when  the  cost  of  getting  oft'  the  vessel 
and  repairing  lier  will  amount  to  more  than  fifty  per  cent,  of 
the  value  of  the  vessel  when  she  is  repaired,  and  yet  this  lat- 
ter fact  can  never  be  known  with  absolute  certainty  till  tlio 
vessel  is  got  off  and  repaired;  while  the  law  also  re- 
quires that  the  -abandonment  sl)all  be  made  within  a  ["2i7] 
reasonable  time  after  the  owner  is  advised  of  the  dis- 
aster, so  that  the  underwriter  may  take  possession  of  ths 
wreck  and  save  as  much  of  it  as  he  can.  Hence,  from  this 
rule,  and  the  reason  upon  which  it  was  founded,  the  owner 
shall  not  wait  until  the  vessel  is  got  off  and  repaired  before 
he  exercises  his  right  of  abandonment.  To  do  so  would  de- 
feat the  very  object  of  the  abandonment,  so  far  as  the  under- 
wrter  is  concerned,  which  is,  to  enable  him  to  take  possession 
and  save  as  much  of  the  wreck  as  j^ossible.  To  do  so  would  be 
an  unreasonable  delay,  by  which  the  right  to  abandonment,  as 
f  )r  a  technical  total  loss,'  would  be  forfeited.  It  would  seem 
t )  follow,  as  an  unavoidable  consequence,  that  the  right  to  aban- 
d  >n  must  be  determined  by  the  judgment  of  experts,  applied  to 
ihe  condition  of  things  existing  at  the  time  of  abandonment, 
'j  hit  is,  when  in  the  opinion  of  judicious  men,  skilled  in  the 
b  s  ness,  there  is  no  reasonable  probability  that  the  vessel  can 
be  got  off  and  repaired  for  one-half  her  value,  the  right  to 
abandon  exists;  although  by  some  fortunate  and  unforeseen 
event,  the  vessel  may  b^  saved  and  repaired  for  less  than  one- 
half   her    value.     It   is   true    the  case  must  be  apparently  a 
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desperate  one  which  will  authorize  an  abandonment,  where 
subsequent  events  show  that  the  vessel  was  actually  ^ot  ofi 
and  repaired  for  less  than  half  her  value.  Upon  this  sub- 
ject the  Supreme  Court  of  the  United  States,  in  the  case  of 
Brodlie  v.  Maryland  Insurance  Company,  12  Peters,  378, 
said  :  "  In  cases  where  the  abandonment  is  founded  on  a  sup- 
posed technical  total  loss,  by  a  damage  or  injury  exceeding 
one-half  the  value  of  the  vessel,  although  the  facts  of  such 
damage  or  injury  must  exist  at  the  time,  yet  it  is  necessarily 
open  to  proofs  to  be  derived  from  subsequent  events.  Thus, 
for  example,  if  the  repairs,  when  subsequently  made,  clearly 
exceed  the  half  value,  it  is  plain  that  this  affords  one  of  the 
best  proofs  of  the  actual  damage  or  injury.  On  the  other 
hand,  if  the  subsequent  re]iairs  are  far  below  the  half  value, 
this,  so  far  as  it  goes,  affords  an  inference  the  other  way.  But 
it  is  not,  and  in  ^any  cases  can  not  be,  decisive  of  the  right  to 
abandon.  In  many  cases  of  stranding,  the  state  of  the  vessel 
at  the  time  may  be  such,  from  the  imminency  of  the  peril,  and 
the  apparent  extent  of  the  expense  to  deliver  her  from  it,  as 
to  justify  an  abandonment,  although  by  some  fortunate  occur- 
rence she  may  be  delivered  from  her  peril  without  an  actual 
expenditure  of  one-half  her  value  after  she  is  in  safety.  Under 
such  circumstances,  if  in  all  human  probability,  the  expend- 
itures which  must  be  incurred  to  deliver  her  from  her  peril, 
are  at  the  time,  so  far  as  reasonable  calculations  can  be  made, 
in  the  highest  degree  of  probability,  beyond  half  value,  and  if 

her  distress  and  peril  be  such  as  would  induce  a  con- 
[*2i8]     siderate  owner,  ^uninsured,  upon  the  spot,  to  withhold 

any  attem  pt  to  get  the  vessel  off  because  of  such  ap- 
parently great  expenditures,  the  abandonment  would  doubtless 
be  good."  In  Massachusetts  alone,  the  doctrine  here  laid 
down  has  been  questioned. .  Wood  v.  Lincoln  and  Kennebec 
Insurance  Company,  6  Mass.  479.  There  it  was  said,  that 
after  an  abando  nment  the  underwriters  might  offer  to  indem- 
nify the  owner  if  he  would  repair,  and  in  the  event  of  his  de- 
clining to  do  so,  might  take  possession  of  the  vessel  and  get 
her  off'  and  repair  her,  and  if  this  was  done  at  less  than 
half  the  value,  might  return  her  within  a  reasonable  time,  and 
thus  defeat  the  abandonment.  This  doctrine  was  controverted 
by  Mr.  Justice  Story,  in  the  case  of  Peele  v.  Merchants'  In- 
surance Company,  3  Mason,  27.  After  discussing  the  merits 
of  the  doctrine  as  held  in  Massachusetts,  he  says :  "  If  the 
facts  then  present  a  case  of  extreme  liazard,  and  of  probable 
expense  exceeding  half  the  value  of  the  ship,  the  party  may 
abandon,  although  in  the  event  it  turn  out  that  the  ship  is  got- 
ten off  at  a  less  expense."     And  in  a  very  late  case,  which  WwS 
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decided  about  tho  timo  this  oaso  Avfio  Rrgnod,  Si-hague,  District 
Judge,  says  :  "  In  tha  State  Quuits  oi  MngstichuEetts  tho  doc- 
trine is,  that  the  underwriter  may,  after  an  abandonment,  refuse 
to  accept  it,  and  take  possession  of  the  vessel  and  repair  her, 
and  if  the  loss  is  proved  to  be  less  than  tifty  per  cent.,  may 
return  her  to  the  former  owner  within  a  reasonable  time. 
This  doctrine  is  peculiar  to  Massachusetts.  I  believe  it  is  not 
to  be  found  anywhere  else,  either  in  the  decisions  of  the  fed- 
eral courts,  or  in  the  State  courts  of  any  other  State,  or  in  the 
law  of  England,  or  of  the  continent  of  Europe.  But  the 
other  principle  is  the  law  of  the  courts  of  the  United  States 
and  of  the  other  States  of  the  Union."  3  American  Law 
Register. 

There  is  another  principle  which  seems  to  be  well  settled, 
but  which  may  not  be  ajiplicable  to  this  case,  owing  to  the 
peculiar  phraseology  of  the  policy  of  insurance,  and  that  is,  if 
after  an  abandonment  the  underwriter  take  possession  of  the 
vessel,  although  under  protest,  and  get  her  oil  and  repair  her, 
no  matter  at  what  or  how  little  expense,  the  very  act  of  taking 
possession  is  of  it-elf  an  acceptance  of  the  abandonment.  (See 
particularly  the  two  last  cases  referred  to.)  The  following  is 
the  clause  in  the  policy  referred  to  :  '*  And  in  case  of  loss  or 
misfortune  as  aforesaid,  it  shall  be  the  duty  of  the  assured, 
their  agents  oi"  assigns,  to  use  every  practicable  effort  for  the 
safeguard  and  recovery  of  the  said  schooner,  and  if  recovered, 
to  cause  the  same  to  be  forthwith  repaired,  and  in  case  of 
neglect  or  refusal  on  the  part  of  the  assured,  their  agents  or 
assigns,  to  adoj)t  ])romnt  and  efficient  measures  for  the  safe- 
guard and  recovery  thereof,  then  the  said  insurers  are 
hereby  authorized  to  *interpose  and  recover  the  said  [*249] 
schooner,  and  cause  the  same  to  be  repaired  for  ac- 
count of  the  assured,  to  the  charges  of  which  the  said  insur- 
ance company  wnll  contribute,"  etc.  It  seems  to  me  that  this 
language  clearly  indicates  the  intention  of  the  parties  to  allow 
the  underwriters  to  take  possession  of  the  vessel  and  repmir  her 
without  pirejudice  to  their  right  to  deny  the  propriety  of  the 
abandonment,  so  that  their  having  taken  possession  of  and  re- 
paired the  vessel,  is  not,  in  this  case,  conclusive  evidence  of  an 
acceptance  of  the  abandonment,  as  it  would  have  been  had  the 
^policy  been  silent  on  the  subject. 

It  now  becomes  nt^cessary  to  examine  the  instructions  of  the 
court,  and  see  whether  they  were  conformable  to  the  law  as  we 
lind  it  to  be  settled. 

There  can  be  no  doubt  that  the  court  properly  refused  to 
g"ve  the  first  instruction  asked  for  by  the  claimants.  Were 
that  instruction  correct,  the  insurers  were  not  bound  to  repair 
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and  return  the  vessel  within  a  reasonable  time,  while  it  is 
agreed  by  all,  that  if  they  retained  the  vessel  an  unreasonable 
time,  the  assured  were  not  bound  to  take  her  back. 

The  second  and  third  instructions,  which  were  refused,  are 
to  the  same  point,  and  are  substantially  in  the  language  of  tlie 
contract,  and  might,  without  error,  have  been  given.  The 
clause  of  the  contract  to  which  they  refer,  is  as  follows  :  "  But 
in  no  case  whatever  shall  the  assvired  have  the  right  to  aban- 
don until  it  shall  be  ascertained  that  the  recovery  and  repairs 
of  the  said  schooner  are  impracticable,"  etc.  Now  this  clause 
of  the  contract  cannot  be  understood  as  suspending  the  rigirt 
to  abandon  absolutely,  until  it  is  actually  demonstrated  beyond 
a  contingency,  that  the  vessel  could  not  possibly  begot  off  and 
repaired,  else  the  right  to  abandon  could  never  arise  until  tho 
vessel  had  actually  gone  to  pieces,  for,  until  that  time,  somo 
fortunate  and  unexpectied  event  might  deliver  her  from  her 
peril.  The  word  ascertained  in  the  contract  does  not  mean 
demonstrated.  The  recovery  and  repair  of  the  vessel  would 
be  ascertained  to  be  impracticable  when,  in  the  opinion  of 
judicious  men  acquainted  with  the  subject,  there  was  no  rea- 
sonable probability  that  she  could  be  got  off  and  repaired.  I: 
the  parties  were  not  bound  to  wait  till  it  was  absolutely  cer- 
tain that  the  vessel  could  not  be  got  off  and  repaired,  then 
they  were  entitled  to  abandon.  When  the  vessel  was  in  sucja 
a  condition  that  a  prudent  man  would  not  venture  to  spen.l 
money  in  attempting  to  relieve  her,  although  the  instructio  i 
was  drawn  substantially  in  the  language  of  the  contract,  yet  il: 
was  the  province  and  the  duty  of  the  court  to  construe  and  ex- 
plain the  meaning  of  the  contract  to  the  jury;  it  was  propci* 
to  embody  in  the  instruction  such  exposition,  andthuj 
[*250]  vary  the  instruction  from  the  langutige  of  the  *con- 
tract,  so  as  it  served  to  explain  its  true  meaning.  Tho 
court  was  therefore  justified  in  refusing  the  two  first  instruc- 
tions asked  by  the  claimants,  and  in  giving  their  third,  which 
was  as  follows  :  "  That  under  the  policy  of  insurance  in  this 
case,  no  notice  of  abandonment  could  be  made  until  it  should 
be,  within  a  reasonable  time,  under  all  the  circumstances, 
ascertained  that  the  recovery  and  repair  of  the  schooner  was 
impracticable."  Upon  this  branch  of  the  instructions,  wo 
think  the  claimants  had  no  cause  to  complain. 

The  next  instruction,  which  was  given  for  the  claimants,  waa 
upon  the  same  point  as  the  first  instruction,  which  was  refused, 
and  states  the  law.  correctly. 

But  little  was  said  upon  the  propriety  of  the  f'rst  instruc- 
tion given  for  Hixon.  If  there  is  anything  well  settled  in  the 
law  of  insurance,  it  is  that  the  owners  were  not  bound  to  re. 
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ceive  the  vessel  back  when  tendered  after  she  was  repaired,  if 
b}"  the  reimirs  her  capacity  was  materially  lessened.  The  law 
requh-es  that  she  should  be  made  substantially  as  good  as  she 
was  before  the  damage,  and  this  could  not  be  the  case  if  her 
capacity  M-as  materially  lessened,  although  she  may  have  been 
as  strons:  as  formerly.  It  requires  neither  testimony  nor  aro:u- 
ment  to  prove  that  the  value  of  a  vessel  must  essentially  de- 
pend upon  her  capacity.  A  slight  diminution  of  her  capacity 
might  not  deprive  the  insurers  of  the  right  to  return  her,  but 
a  material  diminution  necessarily  would.  It  was  proper  there- 
fore, for  the  court  to  refer  this  question  of  fact  to  the  jury, 
which  was  done. 

It  is  hardly  necessary  to  recapitulate  the  two  remaining  in- 
structions, which  were  given  at  the  I'equest  of  Hixon,  which 
have  already  been  copied  into  this  Oi  inion.  They  were  cer- 
tainly justilied  by  the  principles  of  law  which  have  been 
already  stated. 

Of  the  instructions  given  to  the  juiy  it  only  remains  to  con- 
sider the  two  which  were  given  by  the  court  without  the  re- 
quest of  either  party,  which  have  already  been  set  forth.  The 
iirst  of  these  instructions  was  drawn  by  the  court  upon  an 
hy]iothesis  favorable  to  the  claimants,  and  the  other  favorable 
to  Hixon,  and  it  may  be  justly  said  that  they  are  drawn  with 
great  fairness,  and  they  really  embody  the  whole  law  of  the 
casein  a  very  accurate  and  concise  form,  and  were  eminently 
calculated  to  enable  the  jury  dearly  and  intelligibly  to  under- 
stand the  duty  wliich  the  law  imi'^osed  upon  them,  and  to  ar- 
rive at  a  correct  conclusion.  Of  these  neither  party  could  have 
the  least  cause  of  complaint. 

The  pro]^riety  of  the  verdict  only  remains  to  be  considered. 
Is  the  record  destitute  of  sufficient  evidence  to  sustain  it?  The 
common  ]:)leas  thought  it  was  not,  and  we  havearri\ed 
at  the  *same  conclusion.  It  may  be  doubtful  whether  [*251] 
there  was,  originally,  sufficient  cause  for  abandonment, 
and  there  was  certainly  very  great  delay  in  serving  the  notice 
of  abandonment  after  the  owners  had  notice  of  the  disaster ; 
a  delav  which,  under  ordinarv  circumstances,  would  undoubt- 
edly  be  unreasonable.  It  may  be  said,  however,  that  this  de- 
lay could  work  no  possible  wiong  to  the  underwriters,  as  the 
vessel,  during  the  whole  time,  was  frozen  up  in  the  ice,  and 
was  in  an  inaccessible  wilderness,  and  that  it  was  absolutely 
impossible  for  anybudy  to  do  anything  for  her  relief  until  the 
ice  broke  up  in  the  spring,  and  hence  this  de^ay  could  have 
worked  no  possible  injury  to  the  insurers;  that  the  notice  was 
served  in  time  to  make  every  arrangement  to  relieve  the  ves- 
sel as  soon  as  it  was  possible  to  commence  operations  in  the 
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spring.  The  reason  wlij  the  law  requires  an  early  and  prompt 
notice  of  abandonment,  is  to  enable  the  insurers  to  adopt  j^iromjit 
measures  to  save  the  wreck,  and  there  may  be  some  propriety 
in  saying  that  if  the  delay  of  the  notice  cannot  tend  to  defeat 
this  object,  it  becomes  immaterial ;  that  where  the  reason  of 
the  rule  fails,  the  rule  itself  ceases  to  exist.  But  waiving  this 
point,  it  is  not  to  be  denied  that  the  testimony  of  Captain 
Scoville  affords  very  strong  evidence  to  show,  not  only  that 
the  vessel  was  not  got  off  and  repaired  and  returned  within  a 
reasonable  time,  but  also,  that  in  the  course  of  the  repairs  he 
was  obliged  to  introduce  timbers  which  did  materially 
diminish  the  stowage  capacity  of  the  vessel.  She  was  proba- 
bly free  from  ice  by  the  Urst  of  May.  She  was  not  repaired 
and  tendered  to  Norton  &  Company,  at  Chicago,  her  home  port, 
till  September.  They  were  thus  ke])t  out  of  the  use  of  the 
vessel  for  more  than  four  months,  while  it  is  mani- 
fest from  the, testimony  of  Captain  Scoville,  that  had  his  in- 
structions permitted,  and  with  proper  facilities  and  energy, 
the  vessel  might  have  been  repaired  and  returned  in  about 
half  that  time.  If  the  insurei's  took  the  vessel  to  repair  her 
under  the  clause  of  the  policy  which  authorized  them  to  do  so, 
and  failed  to  return  her  within  a  reasonable  time,  they  must 
be  held  to  have  retained  her  under  the  abandonment.  Thus 
retaining  her  is  an  accej-tance  of  the  abandonment,  although 
they  were  not  bound  by  the  abandonment  when  made.  Peele 
V.  Ocean  Insurance  Coni'pany^  7  Pick.  259  ;  Reynolds^.  Same. 
1  Metcalf,  160.  Even  if  there  had  been  no  abandonment,  and 
the  insurers  had  taken  possession  of  the  vessel  after  she  was 
stranded,  under  the  clause  in  the  policy  referred  to,  and  failed 
to  return  her  properly  rej^aired  within  a  reasonable  time,  they 
would  thereby  render  themselves  liable  as  for  a  total  loss. 
Upon  a  general  verdict  as  this  was,  we  can  never  know   upon 

what  particular  point  it  was  determined.  Indeed, 
[*252]     some  of  the  jurors  *may  have  found  for   the  plaintiff 

for  one  cause,  and  some  for  another,  either  of  which 
being  found  in  his  favor,  would  entitle  him  to  the  verdict. 
We  think  there  is  evidence  enough  to  sustain  the  verdict  up- 
on either  or  both  the  points  above  suggested,  laying  out  of  view 
entirely  the  fact  that  Norton  &  Company  subsequently  at- 
tached the  vessel,  and  treated  her  as  belonging  to  the  Insur- 
ance Company,  and  the  question  of  estoppel,  so  much  relied 
upon  at  the  bar. 

We  are  of  opinion  that  the  judgment  of  the  common  pleas 
should  be  affirmed. 

Judgment  affirmed. 
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Dissenting  Opinion  of  Scates,  J.  The  doctrine  of  estop- 
pels bj  matters  in  pais,  can  have  no  a]")plication  to  the  ])resent 
case,  else  it  would  seem  to  lead  to,  and  sanction  it,  in  every 
case  in  which  the  acts  or  admissions  of  the  party  would  be 
admissible  in  evidence  against  him.  This  is  too  general  and 
broad  a  ])osition.  There  are  many  acts,  declarations,  admis- 
sions and  confessions  which  are  admissible  in  evidence  against 
the  party  making  them,  but  which  cannot  be  pleaded  or  jiroved 
by  way  of  estoppel,  and  are  left  at  large  to  be  weighed  with 
other  evidence.  1  Greenl.  Ev.  Sec.  212.  And  this  is  applied 
to  adjustments  of  a  loss  on  a  policy  of  insurance,  whether 
paid  or  to  be  paid,  which  were  made  in  ignorance  of  material 
facts,  and  without  full  knowledge  of  all  the  circumstances. 
Ibid.;  Reyner  v.  Hall^  4  Taunt.  R.  725  ;  Shepherds.  Cheioter,  1 
Campb.  R.  274  ^.nd  note ;  Bilbie  v.  Lumley,  2  East  R.  469  ; 
Eltiyig  V.  Scott,  2  John.  R.  157. 

Nor  will  the  fact  that  the  statement  is  sworn  make  matters 
of  mere  evidence  operate  as  an  estoppel,  however  much  it 
may  add  to  its  weight  as  evidence.  1  Greenl.  Ev.  Sec.  210  ; 
Thomas  v.  ^yhite,  1  Tyrwh.  *fe  Grang.  R.  110. 

And  this  is  applicable  even  to  answers  in  chancery.  Ibid.; 
Doe  V.  Steel,  3  Camp.  R.  115 ;  1  Stark  Ev.  333  to  338 ; 
Studdy  V.  Saunders,  2  Dow  &  Ryl.  R.  347 ;  De  Wheljjdale 
V.  Milhtrn,  5  Price  R.  4S5. 

The  affidavit  for  the  attachment  is  only  an  admission  of 
property  in  the  Insurance  Comi»any,  and  this  was  as  distinctly 
assumed  and  asserted  by  the  notice  of  abandonment,  and  the 
refusal  to  receive  the  schooner  back  when  tendered.  I  think 
all  the  evidence  objected  to  was  properly  admitted  in  evidence, 
but  do  not  think  the  defendant  here  occupied  such  a  position 
as  to  enable  him  to  insist  upon  that  evidence  as  estopping 
plaintiffs  from  denying  property  in  the  Insurance  Companies, 
and  asserting  it  to  be  in  themselves.  To  have  this 
effect  there  must  *be  some  act,  conduct,  admission,  [*253] 
&c.,  with  intention  to  influence  the  conduct  of  anoth- 
er, and  some  act  of  the  other,  under  the  facts  thereby  sup- 
posed to  exist,  by  which  he  will  be  prejudiced,  if  the  other 
be  allowed  to  gainsay  the  conclusion  from  those  acts.  Rey- 
nolds V.  Lourtsbury,  6  Hill  R.  536  ;  Baker  v.  Pratt,  15  111. 
R.  570. 

A]3i)ly  the  rule  to  the  case.  Hixon  has  not  shown  that  he 
contracted  this  debt  with  the  Insurance  Company,  or  instituted 
this  suit  in  consequence,  or  upon  the  faith  of  Norton  &  Com- 
pany's affidavit  or  statement  of  the  ownership  of  this  vessel 
being  in  the  Insurance  Company.  Having  done  no  act,  nor 
been  influenced  to  assume  a  position  by  the  conduct  or  dec'a- 
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ration  of  pLaintiffs,  he  has  no  right  to  insist  ni^on  this  evidence 
as  an  estoppel. 

Viewing  the  question,  therefore,  in  relation  to  ownership, 
as  open  under  the  policy,  1  come  to  inqnire  what  has  been 
done,  and  whether  that  ownership  was  thereby  changed. 

It  is  agreed  that  on  the' 2 Tth  of  Nov.,  1850,  the  schooner 
belonged  to  plaintiffs,  and  it  is  proved  she  was  sailing  under  a 
time  policy,  and  was  driven  ashore  on  False  Presqne  Isle  in 
Lake  Huron  on  that  day,  and  was  stranded,  lying  hard  on, 
among  the  rocks  and  boulders,  at  anchor,  with  four  to  five 
feet  water  in  her  hold.  This  point  is  shown  to  be  about  two 
hundred  and  forty  miles  from  Detroit,  and  three  hundred  and 
sixty-live  from  Milwaukee,  and,  I  presume,  could  not  exceed 
four  hundred  and  fifty  from  Chicago,  where  the  agency  of 
the  In-urance  was  located,  and  plaintiffs  reside.  At  what  time 
the  master's  protest  and  information  of  the  disaster  was  com- 
municated to  plaintiff's,  does  not  ajqjear.  They  gave  notice  of 
it  and  of  an  abandonment  as  of  a  total  loss  to  the  Insurance 
Comrany  on  the  26th  Feb.,  1851,  three  months  after  the 
loss.  This  is  clearly  too  late,  for  any  excuse  presented  in  this 
record,  for  the  delay.  The  assured,  on  receiving  intelligence 
of  a  loss,  must  "  make  his  election  speedily  wliether  he  will 
abandon  or  not,"  (Park  on  Ins.  280)  ;  he  must  "  give  notice  to 
the  underwriters  within  reasonable  time,"  {Jlitchell  v.  ^Jdie, 
1  Term  R.  608) ;  "  must  signify  his  election  tlie  first  oppor- 
tunity." "  He  must  elect  m  the  first  instance  :  the  first  in- 
stance means  after  the  assured  has  had  a  convenient  opportu- 
nity of  examining  into  the  circumstances,  to  ascertain  what  is 
the  degree  of  damage ;  if  the  assured  had  treated  it  as  intending 
to  pursue  the  adventure  after  he  knew  the  full  extent  of  the  dam- 
aije,  I  should  have  thought  the  abandonment  too  late."  (Per 
Gibbs,  Ch.  J.,  in  Germii  v.  Boi/,  Ex.  Ass.  Co.,  6  Taunt  R.  383.) 
"The  law  is  that  the  assured  shall  abandon  in  reasonable  time, 
that  he  may  not  lie  by  to  see  whether  it  may  be  more 
[*254]  for  his  interest  not  to  ^abandon."  (Per  Ch.  J.  Dallas 
in  Hudson  v.  Harrison,  3  B.  &  B.  R.  106.)  »  What 
is  a  reasonable  time  within  wliich  the  notice  should  be  given, 
nmst,  in  every  case,  depend  on  the  circumstances  of  that  indi- 
vidual case."  {Reed  v.  Bonham,  3  B.  &  B.  R.  154.)  "This 
is  a  question  which  has  not  yet  been  reduced  to  such  certainty 
as  to  enable  the  court  to  pronounce  upon  it,  without  the  aid 
of  a  ju3v."  (Ch.  J.  Marshall,  in  Ches.  Ins.  Co.  v.  StarJc,  6 
Cranch  R.  273.)  2  Phil,  on  Ins.  382-3.  See  Fecle  et  al.  v. 
The  Merck  Ins.  Co.,  3  Mason  R.  618. 

Such  is  the  general  rule.     In  its  anplication  to  the  particu- 
lar case,  though  not  so  strict,  it  is  like  the  notice  of  protest 
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on  bills.  If  there  be  unnecessary  delay,  tlie  presnmption  v:V] 
arise  that  the  assured  contemplated  pursuins::  the  voyage,  and 
he  must  account  ior  and  explain  it.  See  2  Phil,  on  Ins.  3So 
to  390. 

Here  is  a  dc\ay  of  three  months  unexplained,  and  under 
circumstances  that  warrant  the  conclusion  that  they  nulttha^  o 
known  of  the  loss  within  a  very  short  time,  and  wliere  the 
parties  all  lived  in  the  same  city.  I  am  warranted  from  these 
fa(!ts  to  conclude  that  the  assured  delayed  to  speculate  upon 
the  value  of  the  property  insured. 

The  law  of  insurance  is  one  of  indemnity  and  not  of  sale. 
The  right  of  abandonment,  which  turns  a  partial  loss  or  dam- 
age, and  changes  the  indenmity  therefor,  into  a  total  loss,  and 
tiiereby  effects  a  sale  to  the  underwriters  of  the  property  in- 
sured, is  not  to  be  favored  beyond  the  strict  rules  of  law,  and 
the  contract  of  the  jiartics.  Bauibridge  v.  Weilfon,  10  East 
K.  329,  313 ;  3  Mason  R.  38. 

The  abandonment  was  refused  by  the  underwriters.  The 
assured  having  lost  the  right  of  abrndonment,  if  it  were  ever 
warranted  by  the  facts,  of  which  it  is  therefore  unnecessary  to 
inquire,  it  is  certainly  not  revived  by  the  fact  of  the  insui-ers 
taking  possession  of  the  vessel  for  the  purpose  of  repairing 
the  damage,  nor  by  delay  in  commencing  or  completing  such 
re])airs,  nor  by  the  insufHciency  or  incompleteness  of  those  re- 
])airs  ;  but  any  or  either  of  these  can  only  respect  the  question 
of  damages  and  the  fullness  of  indemnification.  If  the  vessel 
is  not  fully  rei/aired,  or  her  capacity  is  lessened,  or  her  value 
diminished,  the  underwriters  are  liaVe  to  pay  the  difference. 

The  insurers  took  possession  for  the  purpose  of  repairs,  ac- 
cording to  the  terms  of  the  policy.  There  is  no  provision  in 
relation  to  the  length  of  time  in  wliich  re]  airs  w^ere  to  be  com- 
pleted. Delay  might  possibly  raise  a  question  as  to  the  ex- 
tent of  damage  resulting  from  the  injury,  but  cannot  create  or 
confer  a  riglit  of  abandonment  ;  for  while  the  policy  provided 
that  the  assured,  their  agent  or  assigns,  should  "adopt  prompt 
and  efficient  measures  for  the  sateguard  and  recov- 
ery "  of  the  vessel,  *and  to  "  cause  the  same  to  be  [*255] 
forthwith  repaired,"  and  for  neglect,  authorized  the 
insurers  to  "  interpose  and  recover  the  said  schooner,  and 
cause  the  same  to  bo  re]^tiired  for  account  of  the  assured  ; "  it 
also  expressly  declares  that  "in  no  case  whatever  shall  the 
assured  have  the  right  to  abandon,,  until  it  shall  be  ascertained 
that  the  recovery  and  repairs  of  said  scliooner  are  imiiractica- 
ble."  There  is  no  evidence  of  any  measures  taken  for  the 
recovery  or  repairs,  by  the  assured,  nnr  have  they  offered  any 
evidence  of   the   imjracticability  .>f   the  recovery  or  repairs, 
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other  than  the  stranding,  nor  what  was  done  to  ascertain  these 
facts,  unless  it  be  that  she  filled,  notwithstanding  the  efforts 
of  the  crew  to  pump  her  out.  Neither  stranding,  tilling,  nor 
subnierging  is  sufficient  alone,  to  show  a  wreck,  a  total  or  con- 
structive total  loss.  2  Phil,  on  Ins.  380  ;  6  Mass.  E.  470;  3 
Kent  Com.  322,  323,  324  ;  3  Mason  E.  39,  42,  43.  The  right 
to  abadon,  depends  upon  the  true  state  of  the  facts  at  the 
time  of  abandonment;  although  the  existence  of  these  facs  is 
sometimes  in  part  deducible  from  the  high  degree  of  proba- 
bility of  the  loss  from  the  imminency  and  degree  of  disaster 
and  peril. 

And  so,  if  the  facts  justify  an  abandonment  at  the  time  of 
notice  given,  the  right  becomes  vested,  under  the  American 
rule,  and  absolute  ;  but  under  the  English  rule,  was  subject  to 
changes  varying  it,  up  to  the  time  of  action  brought.  3  Kent, 
321,  322 ;  3'Mas.  E.  27  ;  10  East  E.  329  ;  2  Phil,  on  Ins.  371, 
Sec.  8. 

Testing  the  right  by  these  principles,  it  was  extremely  doubt- 
ful whether  the  injury  and  peril  ever  justified  the  abandon- 
ment. But  granting  that  they  did,  it  was  lost  and  waived  by 
delay,  and  could  not  be  revived  by  the  delay  and  negligence  of 
insurers  in  paying  or  repairing.  We  are  not  sitting  in  judg- 
ment upon  the  propriety  and  consistency  of  plaintitts'  conduct 
in  giving  notice  cf  abandonment,  attaching  and  then  claiming 
the  property.  The  rights  of  the  Insurance  Company,  in  whose 
right  it  is  claimed  by  their  creditor,  are  involved,  and  should 
be  respected.  They  refused  to  accept,  repaired  and  tendered 
back  the  schooner,  and  still  apparently  hold  her  to  answer  that 
tender.  In  their  course  and  conduct,  nothing  equivocal  or  in- 
consistent is  shown. 

Under  all  these  circumstances,  I  am  constrained  fo  conclude 
that  the  property  in  the  schooner  is  still  in  plaintiff's,  and  that 
the  judgment  ought  to  be  reversed. 
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OP  THE 

STATE  OF  ILLmOIS, 

JUNE  TERM,  1855,  AT  OTTAWA. 

"William  E.  Jamison  et  at.  v.  The  People,  on  the 

relation  of  Booth  Nettleton. 

Error  to  Bock  Island, 

Mttt? icrPAL -conpoKATioN — Existence  o? — When  inqttitsy  preclubed. 
— Where  a  municipal  corporation  has  been  recognized  by  acts  of  the  General 
Assembly,  empowering-  it  to  act,  by  issuing  negotiable  obligations,  all  inquiry 
into  the  original  organization  of   the  corporation  is  precluded. 

Same — Presumptions. — Municipal  corporations  are  created  for  the  publia 
good;  are  demanded  by  the  wants  of  the  community;  and  the  law,  after  the 
long  continued  use  of  corporate  powers,  and  the  acquiescence  of  the  public 
in  them,  will  indulge  in  presumptions  in  support  of  their  legal  existence. 

The  judgment  in  this  case  was  rendered  by  Wilkeson, 
Judge,  at  June  term,  1855,  of  the  Rock  Island  Circuit  Court. 
The  statement  of  the  case  will  be  found  in  the  opinion  of  the 
court. 

"W.  C.  GouDY,  for  Plaintiffs  in  Error. 

J.  H.  Stewabt,  for  the  Relator. 

Skinner,  J.  This  was  a  quo  warranto  in  the  name  and  on 
behalf  of  The  People  of  the  State  of  Illinois,  on  relation  of 
Booth  Nettleton  against  Jameson  and  others. 

Cited:  24  lU.  24;  86  111.  666,    See  43  111.  209. 
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[*25S]  *Tlie  information  alleges  that  defendants  below,  as 

president  and  trustees  of  the  town  of  Oquawka,  are 
exercising  the  powers  and  fianchises  of  a  corporation  without 
anthority,  and  seeks  to  raise  the  question  of  the  existence  of 
such  corporation. 

The  defendants  below  interposed  several  pleas,  the  first  of 
which  alleges  substantially  :  in  manner  provided  by  the  first 
division  of  chapter  twenty-five  of  the  Kevised  Statutes ;  the 
creation  of  the  corporation  in  April,  1851,  except  that  the  vote 
npon  the  question  of  becoming  a  corporation  under  the  statute, 
and  upon  .ho  election  of  the  board  of  trustees,  was  taken  by 
ballot  instead  of  viva  voce. 

The  first  plea  alleges  the  election  of  the  present  board  of 
trustees  in  1854;  the  election  of  trustees  from  year  to  year 
after  Aj^rd,  1851,  and  the  appointment  by  them  of  officers  of 
the  corporation,  from  time  to  time;  that  the  corporation,  from 
April,  1851,  np  to  the  filing  of  the  information,  and  for  more 
than  four  years,  was  recognized  as  a  public  municipal  cor- 
poration, and  exercised  the  franchises  and  piowers  conferred 
upon  such  corporations  by  law;  passed  and  enforced  ordi- 
nances; levied  and  collected  taxes  ;  brought  and  defended  suits; 
made  contracts  and  incurred  liabilities,  and  provided  for  and 
regulated  the  police  of  the  said  town  of  Oquawka ;  tliat  the 
legislature  of  this  State  has  twice  recognized  the  existeuce  of 
such  corporation ;  that  said  legislature,  by  an  act.  entitled, 
"An  Act  to  authorize  the  town  of  Oquawka  to  subscribe  to 
the  capital  stock  of  certain  corporations  therein  named,"  a|>- 
proved  21st  June,  1852,  and  by  an  act  of  the  same  title,  a]> 
proved  February  8th,  1855,  recognized  the  existence  of  the  said 
corporation. 

The  plaintiffs  below  demurred  to  the  defendants'  pleas,  and 
the  court  sustained  the  demurrer.  If  any  one  of  the  pleas  is  a 
good  answer  to  thi  information,  the  judgment  of  the  circuit 
conrt  should  be  reversed. 

From  the  view  we  take  of  the  case,  it  is  unnecessary  to  de- 
cide u]3on  the  materiality  of  the  9node  of  voting  under  the 
statute  and  the  constitution  of  1818, 

The  acts  of  the  legislature  referred  to,  are  public  acts,  and 
authorize  the  president  and  trustees  of  the  town  of  Oquawka, 
as  a  corporation,  to  subscribe  stock  in  a  certain  railroad  com- 
pany, and  also,  to  subscribe  stock  in  a  certain  plank  road  com- 
pany, upon  conditions  in  said  acts  mentioned  ;  to  issue  and 
negotiate  bonds  of  the  corporation ;  to  provide  for  paying  in- 
terest on  such  bonds,  and  to  levy  and  collect  taxes  upon  prop- 
erty within  the  corj^oration. 

These  acts,  recognizing  the  existence  of  the  corporation,  and 
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empowering  it  to  act  as  a  body  corporate,  in  issning  and  nego- 
tiating obligations  of  the  town,  and  npon  the  fa'th 
of  which,  *individuals  ma}"  have  invested  their  money,     [*259] 
preclude  inquiry  into   the  question   of   the    original 
legal    organization  of  the  town,  and  are  concldsive  upon  the 
question  of  the  existence  of  the  corporation. 

If  there  is  no  such  corporation,  all  acts  done  under  the  sup- 
posed corporate  powders,  are  mere  nullities;  and  no  liabilities 
can  exist  by  reason  of  contracts  made  in  the  corporate  name, 
except,  perhaps,  against  individuals  who  never  contemplated 
themselves  incurring  personal  liabilities,  by  acts  performed  m 
an  official  capacity. 

Were  we  to  hold,  after  this  acquie^^cence  of  the  public,  and 
these  recognitions  of  the  legislature,  that  the  town  remains 
unincorporated  on  account  of  some  defect  in  its  original  organ- 
ization as  a  cor  Juration,  what  conlidence  could  individuals  have 
in  the  validity  of  securities  emanating  from  these  local  author- 
ities ? 

Municipal  corporations  are  created  for  the  public  good — are 
demanded  by  the  wants  of  the  community ;  and  the  la  ,v,  after 
long  continued  use  of  corporate  powers,  and  the  public  acqui- 
escence, will  indulge  in  presumptions  in  favor  of  their  legal 
existence.  United  States  ^ank  v.  Dandridge,  12  Wheaton; 
64  ;  Dunning  v.  Keio  Albany  aud Salem,  Railroad  Comijany^ 
2  Carter,  437;  Society  of  Middlesex  \.  Davis,  2  Metcalf,  133; 
House  V.  House,  5  Harris  and  John.  125.  The  law  will  incline 
to  sustain,  rather  than  to  defeat  them. 

It  would  seem  incompatible  with  good  faith,  and  against 
public  policy,  although  irregularities  may  have  intervened 
in  the  organization  of  the  town,  now  to  hold,  tJiat  It  is  not  a 
body  corporate ;  and  we  do  not  think  the  law  requires  us  to 
do  so. 

We  hold  the  first  plea  to  be  a  justification  to  the  defendants 
below,  for  exercising  the  powers  of  trustees  in  the  information 
alleged. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 
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Albert  Gowkoski  v.  Elijah  Day. 

Appeal  from  CooJc  County  Court  of  Common  Pleas. 

The  Supreme  Court  will  not  reverse  a  decree  which  is  sustained  by  proof, 
",nd  is  not  erroneous  in  law. 

The  decree  in  this  case  was  ordered  by  J.  M.  Wilsojt,  Judge, 
at  February  term,  1854,  of  the  Cook  County  Common  Pleas 

Court. 
[■^260]         *The  opinion  of  the  Court  furnishes  a  statement  of 

the  case. 

H.  F.  Waite,  for  Appellant. 
"W.  W.  Fakwell,  for  Appellee. 

Caton,  J.  This  bill  was  filed  to  enforce  the  s])ecific  per- 
formance of  a  contract  for  the  sale  of  a  lot  in  the  city  of  Chi- 
cago. The  bill  alleges  the  making  of  a  written  contract  in 
duplicate,  for  the  sale  of  the  lot,  stating  the  terms  of  tlie  con- 
tract, and  that  the  complainant's  copy  was  left  at  Lind's  office 
for  the  ])urpose  of  having  a  subsequent  arrangement  about  in- 
surance indorsed  upon  it,  since  which  time  it  has  not  been 
found,  after  diligent  search.  The  answer  denies  the  execution 
of  any  such  contract  on  the  part  of  tlie  defendant,  but  that  the 
instrument  executed  by  him  was  only  a  lease  of  the  premises 
in  question.  The  only  question  in  tlie  case  is  whether  such  a 
contract  was  made  and  executed,  as  is  alleged  in  the  bill,  for 
the  sale  of  the  lot.  The  oath  of  the  defendant  to  his  answer 
is  waived  m  the  bill. 

James  Smith  testifies  that  both  parties  apj^eai-ed  before  him, 
and  stated  that  the  defendant  had  agreed  to  sell  to  the  com- 
]»lainant  the  premises  in  question,  for  the  price  and  upon  the 
terms  as  stated  in  the  complainant's  bill,  and  at  their  request  he 
drew  up  an  agreement  in  duplicate  embodying  the  terms 
as  agreed  upon,  both  of  which  duplicates  were  executed  by 
both  of  said  parties,  and  a  copy  delivered  to  each  ;  that  a  few 
days  subsequently,  the  complainant  called  on  the  witness  and 
left  \yith  him  his  copy  of  said  agreement,  for  the  purpose  of 
having  an  agreement  indorsed  upon  it  in  reference  to  the  in- 
surance of  the  house  u])on  the  premises,  and  that  both  parties 
told  the  witness  what  said  agreement  was  to  be,  and  in  piur- 
euance  thereof  he  indorsed  the  agreement  upon  the  complain- 
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ant's  copy  of  the  contract,  which,  subsequently,  the  defendant 
refused  to  sign;  that  the  witness  left  the  complainant's  copy 
of  the  contract  with  Lind  when  he  went  south,  since  which 
time  the  witness  had  not  seen  it.  The  testimony  of  this  wit- 
ness is  full,  ample  and  positive  that  the  defendant  did^  under - 
standingly,  execute  an  agreement  as  stated  in  the  bill,  for  the 
sale  of  the  lot  to  the  complainant,  and  unless  \\e  are  pre- 
]iared  to  s  iy  that  this  witness  has  knowingly  testified  to  that 
which  is  false  in  fact,  the  com]ilainant's  case  is  certainly  made 
ou:  by  him.  The  witness  testiiies  that  nothing  was  said  in  any 
of  the  interviews  between  the  parties  in  his  presence,  about  a 
lease,  but  it  was  distinctly  understood  to  be  a  sale  of  the  prem- 
ises. An  attempt  was  made  in  the  cross-examina- 
tion to  throw  discredit  upon  the  testimony  *of  this  [*261] 
witness,  by  showing  that  he  had  had  a  difficulty  with 
the  defendant,  and  that  he  entertained  enmity  towards  him, 
but  this  attempt,  to  say  the  most,  succeeded  to  a  very  limited 
extent,  and  certainly  not  enough  to  raise  any  serious  doubt  of 
the  veracity  of  the  witness ;  besides,  his  respectability  and 
veracity  are  vouched  for  very  satisfactorily  by  the  defendant's 
own  witnesses,  and  we  cannot,  without  violating  every  rule  of 
law  by  which  we  should  be  governed  in  considering  testimony, 
reject  this  as  competent  evidence.  It  will  not  do  foj-  courts, 
Avithout  evidence  and  against  the  evidence,  to  say,  we  fear 
something  is  wrong,  and  we  will  therefore  arbitrarily  disregard 
the  testimony  in  the  case  without  any  assignable  cause.  Rules 
of  law  must  be  enforced,  and  rules  of  evidence  must  be  ad- 
hered to,  although  a  vague  and  intangible  suspicion  may  be 
excited  that  possibly  there  may  be  some  injustice  in  the  case 
which  the  pai'ty  has  been  unable  to  develop;  a/^d  although  we 
might  wish  that  the  testimony  wei-e  different^  we  liave  no 
right  to  have  any  wish  upon  the  subject  except  to  decide  the 
case  according  to  the  law  and  the  testimony.  But  the  testi- 
mony of  Daniel  T.  White  is  not  less  clear,  positive  and  to  the 
Yiomt  than  that  of  Mr.  Smith.  He  says  he  heard  the  j  arties, 
several  days  before  the  agreement  was  executed,  talking  over 
the  terms  of  the  sale  ;  tliat  he  was  present  when  Smith  drew 
up  the  agreement,  that  defendant  took  it  away  to  take  counsel 
upon  it,  and  subsequently  returned  with  it  and  signed  it  ;n  his 
presence;  that  the  agreement  was  distinctly  read  over  to  hun  ; 
that  a  long  time  after  he  repeatedly  talked  with  the  defendant 
about  the  sale,  when  he  <iid  not  pretend  but  that  he  had  jold 
the  premises  to  the  complainant,  and  expressed  the  hope  that 
he  would  get  employment  so  as  to  be  able  to  pay  for  the  lot; 
but  that  a  year  or  more  after,  the  defendant,  for  the  first  time, 
insisted  to  the  witness  that  the  paper  he  had  executed  was  a 
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lease  and  not  an  agreement  to  sell.  Now  this  witness  has 
either  sworn  to  the  truth  or  he  has  willfully  perjured  hini;-e^f. 
Nay,  in  order  t")  reverse  this  decree,  we  must  n(^t  only  coir^ict 
Smith  but  also  White  of  willful  falsehood,  and  that  too,  with- 
out the  least  particle  of  evidence  to  contradict  them  or  to  im- 
peach then-  characters.  Other  evidence  is  contained  in  the 
record  in  support  of  this  decree,  but  it  would  be  a  useless 
waste  of  time  to  advert  to  it.  The  decree  of  the  common 
pleas  must  be  atiii  n:ed,  and  the  suit  remanded  to  that  court 
that  its  decree  may  be  enforced,     x 


Deci'ee  affirmed. 


[*262]     ^William    Sloan  v.  Heney  Petrie. 

Ax)pea  I  from  Kane. 

Tender— When  check  not  good. — A.  cheok  on  a  banker,  to  be  paid  in 
depreciated  currency,  is  not  a  good  tender  at  a  place  designated  when  the 
person  to  receive  it  is  not  present  to  object  or  accept  it.'' 

A  tender  must  be  kept  good  and  ready  to  be  delivered  within  a  reasonable 
time  after  the  acceptance  of  it  is  signified.'' 

This  was  an  action  of  ejectment,  the  plaintiff  claiming  to 
be  possessed  as  of  his  own  demesne  in  fee  simple,  of  a  certain 
tract  of  land,  known  as  the  mill  lot  of  Hubbard's  addition  to 
the  village  of  xVlgonquin,  according  to  the  ])lat  of  said  addi- 
tion, as  recoi'ded  in  the  recorder's  office  in  McHenry  county. 

The  declaration  is  in  the  usual  form.     Plea,  not  guilty. 

On  the  4th  day  of  December,  1852,  the  cause  was  submitted 
to  the  court  for  trial,  the  defendant  was  found  guilty,  and 
that  the  plaintiff  has  a  fee  simple  estate  in  the  premises  de- 
scribed in  the  declaration. 

Cited:  22  111.  657;  36  111.  35:  16  P.radw.  603. 

"Webster  t).  Pierce,  35  111.158;  Harding  i^.  C.  Loan  Co.,  84  111.  251; 
Ventres  v.  Cobb,  105  111.  33. 

*>  Aulger  V.  Clay.  109  III.  487.  Tender  must  be  kept  good  by  bringing 
money  into  court.  DeWolf  v.  Long,  2  Gilm.,  679;  Doyle  v.  Teas,  4  Scam, 
202;  Wright  v.  Mcl^eely.  11  111.  241;  Webster  v.  F'rench,  11  111.  254; 
Knox?;.  Light,  12  III.  86;  Marine  Bank  of  Chicago  r.  Ruslnnore,  28  III. 
463:  Webster  v.  Pierce,  35  III.  158;  Pulsifer  v.  Shepard,  36  111.  513;  Wood 
r.  M.  Sav.  L.  &  T.  Co.,  41  111.  267;  Stow  r.  Russell,  36  111.  18;  Nelson  v. 
Oren,  41  111.  19;  O'Riley  r.  Suver,  70  111.  85;  Prentice  v.  AVilson,  14  111.  91. 

A  rnfusal  to  receive  anything  except  gold   or  silver,  will  dispense  with 
the  necessity  of  tendering  legal  tender  notes.     Hanna  v.  Ratckin,  4^3  111. 
462;  East  St.  Louis  v.  Wider,  46  111.  352:    Same  v.  Wehrung,  46  111.  392. 
A  tender  must  be  for  a  specific  amount.     Pulsifer  v.  Shepard,  36  111.  613. 
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'    On  the  4th  day  of  March,  1853,  the  cause  was  a^ain  sub- 
mitted to  the  court,  and  the  defendant  found  not  guilty. 

The  judgment  was  set  aside  and  a  new  trial  awarded  under 
the  statute. 

On  the  9th  day  of  November,  1853,  this  cause  was  tried 
again  and  the  jury  found  the  defendant  not  gnilty. 

Plaintiff  moved  for  and  obtained  a  new  trial,  not  under  the 
statute. 

On  the  17th  day  of  February,  1854,  the  cause  was  again 
tried  by  jury,  and  the  defendant  found  guilty. 

Defendant  moved  for  and  obtained  a  new  trial. 

At  the  May  term,  1851,  of  the  Kane  Circuit  Court,  this 
cause  was  again  tried  by  a  jury,  wlio  found  the  defendant  not 
guilty. 

The  plaintiff  moved  for  a  new  trial,  which  motion  was  over- 
ruled b  .■  the  court,  Morris,  Judge,  presiding,  to  which  ruling 
of  the  court  the  plaintiff'  excepted,  and  prayed  anap])eal.  Tje 
])laiiitiff  tiled  his  bill  of  er.ceptions,  which  shows  that  or  the 
trial  of  the  above  entitled  cause,  at  said  term  of  said  court,  the 
])1aintiff*  introduced,  and  read  to  the  jury,  tlie  following  testi- 
mony, to  wit : 

A  United  States  patent  to  William  Allen,  for  the  -vest  frac- 
tion of  the  north-east  fractional  quarter,  and  the  south-east 
fraction  of  the  north-west  fractional  quarter  of  section  thirty- 
four,  in  township  forty-three  north,  of  range  eight  east,  being 
dated  March  10th,  1843. 

A  general  warrantee  deed  for  same  premises  in  the  usual 
form,  from  William  Allen  and  wife  to  Horace  Hubbard,  bear- 
ing date  the  30th  ('ay  of  November,  1844. 

*A  general  warrantee  deed  for  the  above  premises     [*263J 
in  question,  from  Horace  Hubbard  and  wife  to  Zadoc 
Dexter,  bearing  date.  April  20th,  1850. 

A  quit  claim  deed  for  premises  in  question,  from  Zadoc 
Dexter  and  wife  to  W  Sloan,  bearing  date,  June  19th,  1851. 

The  plaintiff'  also  introduced  John  Brush,  who  being  duly 
sworn,  testified,  that  in  the  year  1847  or  1848,  he  being  the 
county  surveyor  of  McHenry  county,  laid  out  and  surveyed 
Hubbard's  addition  to  the  village  of  Algonquin  ;  that  he  sur- 
veyed out  the  mill  lot  in  said  addition  ;  that  said  mill  lot  is 
situated  on  the  north-east  fraction  of  the  north-west  fractional 
quarter  of  section  thirty-four,  in  township  forty-three,  of 
range  eight  east  of  the  third  P.  M.,  and  that  the  defendant 
was  before,  on  and  after  the  first  da^  of  October,  A.  D.  1851, 
in  )ossession  of  said  mill  lot. 

The  plaintiff  then  rested  ;  the  defendant  then  introduced 
the  following  testimony,  to  wit: 
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Charles  Follansbee  being  duly  sworn,  tt^stified  to  tlie  cor.it 
in  relation  to  the  contract  next  liereinatter  introduced,  that  he, 
witness,  as  the  agent  of  Zadoc  Dexter,  executed  said  contract ; 
that  the  contract  was  brought  to  the  witness  by  Alexander 
Dawson  and  the  defendant,  badly  drawn  up;  that  Dawson 
told  the  witness  that  there  was  a  ])Ower  of  attorney  from  said 
Dexter  to  the  witness,  authorizing  him  to  execute  the  con- 
tract, and  according  to  the  witness'  best  recollection,  defendant 
said  he  had  also  seen  it  on  the  records  of  McHenry  county. 
Dawson  and  defendant  were  not  together  when  they  told  this, 
and  the  witness  would  not  have  executed,  had  he  not  been  so 
informed,  and  supposed  he  liad  authority  to  do  so  ;  that  the 
next  fall  the  wn'tness  saw  said  Dexter,  and  told  him  about  the 
contract  and  told  him  all  he  had  done,  and  Dexter  told  him  it 
was  right,  and  to  go  on  and  receive  the  payments,  and  to  keep 
an  account  of  them,  and  the  contract  was  also  signed  by  the 
defendant,  and  he  received  the  money  indorsed  on  the  con- 
trac  t,  and  retained  it  for  money  he  had  advanced  to  Dawson 
in  improving  the  mill  on  the  premises  m  question,  of  Dexter, 
and  informed  Dexter  what  he  had  done  with  the  money,  and 
Dexter  said  it  was  right.  The  defendant  also,  after  proving 
the  same,  showed  to  the  court  the  notice  hereinafter  men- 
tioned, and  therefore  the  defendant  offered  the  following  con- 
tract in  evidence,  to  wit : 

"Articles  of  Agreement,  made  this  third  day  of  May,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  fifty,  (1850,)  between  Zadoc  Dexter,  of 
the  county  of  Jefferson,  and  State  of  New  York,  of  the  first  part,  and  Henry 
Petrie,  of  the  county  of  McHenry,  and  State  of  Illinois,  of  the  second  part. 
Witnesseth,  that  if  the  party  of  the  second  part  shall  first  make  the  pay- 
ments, and  perform  the  covenants  hereinafter  mentioned  on  his 
[*264j  part  to  be  ma  do  and  performed,  the  said  *party  of  the  first  part, 
hereby  covenant*,  and  agrees  to  convey  and  assure  to  the  party  of 
the  second  part,  in  a  good  and  sulficient  quit  claim  deed,  the  following  de- 
scribed property,  viz:  all  my  right,  title  and  interest  in  and  to  the  property, 
lands,  water  and  water  power,  contained  in  a  certain  deed  from  Horace 
Hubbard  and  wife,  of  the  covmty  of  McHenry,  and  State  of  Illinois,  to  Za- 
doc Dexter,  of  the  county  of  Jefferson,  and  State  of  New  York,  dated  on 
the  20th  day  ot  April,  A.  D.  1850,  and  left  for  record  in  the  recorder's  office, 
the  2nd  day  of  May,  A.  D.  1850,  at  4  o'clock  P.  M.  For  a  more  full  de- 
scription of  the  above  mentioned  property,  see  the  above  mentioned  deed. 
And  the  said  party  of  the  second  part,  hereby  cov-inants  and  agrees  to  pay 
to  the  said  party  of  the  first  part,  at  the  office  of  Charles  Follansbee,  in  the 
city  of  Chicago,  or  any  of  the  agents  that  the  said  party  of  the  first  part 
may  direct,  in  said  city,  the  sum  of  two  thousand  nine  hundred  dollars, 
(.$2,900,)  as  follows,  with  annual  interest  thereon:  the  sum  of  forty  dollars, 
(§40,)  in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged;  the  sum  of 
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four  hundred  and  sixty  dollars,  ($460,)  on  or  before  the  first  day  of  July, 
A.  D.  1850;  the  sum  of  eight  hundred  dollars,  ($800,)  on  or  before  the  first 
day  of  July,  A.  D.  1851;  the  sum  of  eight  hundred  dollars,  ($800,)  on  or  be- 
fore the  first  day  of  July,  A  D.  1852,  the  sum  of  eight  hundred  dollars, 
($800,)  on  or  before  the  first  day  of  July,  A.  D.  1853,  and  pay  all  taxes, 
assessments  or  impositions  that  may  be  legally  levied  or  impressed  upon 
said  property:  and  in  case  of  failure  of  the  said  party  of  the  second  part,  to 
make  either  of  the  payments,  or  perform  any  of  tlie  coveiants  on  his  part, 
the  party  of  the  first  part  shall  have  the  right  to  declare  this  contract 
forfeited  and  determined,  and  re-enter  and  take  possession,  and  to  have 
and  retain  all  payments  that  shall  have  been  made  on  this  contract. 
It  is  mutually  agreed  that  all  covenants  and  agreements  contained  herein 
shall  extend  to  and  be  obligatory  upon  the  administrators  and  assigns  of  the 
respective  parties. 

In  witness  whereof,  the  parties  to  these  presents,  have  hereuntc  set  their 
hands  and  seals,  the  day  and  year  above  mentioned. 

ZADOC  DEXTER,  [seal.] 
By  C.  FoLLANSBEE,  his  attorney  in  fact. 
HENRY  PETRIE,  [seal.]"  ' 

$300  00.  "  Chicago,  9th  July,  1850. 

Received  on  the  above,  three  hundred  dollars. 

C.  FOLLANSBEE, 
Agent  for  Z.  Dexter,  in  fact." 

And  u]")on  tlie  back  of  said  contract  tlie  following  assign- 
ment, which  is  in  the  words  and  figures  following  to  wit : 

"  For  a  valuable  consideration,  to  me  in  hand  paid,  the  receipt  whereof 
is  hereby  acknowledged,  I  assign  all  my  right,  title  and  interest  to  the 
■within  contract,  to  Stephen  L.  Petrie,  of  Cleveland,  Ohio. 

Woodstock,  cOth  of  July,  1850.  HENRY  PETRIE." 

To  the  introduction  of  which  contract,  the  plaintiff,  bj  liis 
counsel  objected,  and  the  court  overruled  such  objection,  and 
admitted  said  contract  in  evidence,  to  the  overruHng  of  which 
objection  and  to  the  admission  of  said  contract  in  evidence,  the 
said  plaintiff  by  his  counsel  excejDted  at  the  time. 

*Said  witness,  C.  Follansbee,  further  testified  to  the  [*265J 
court,  that  the  witness  was  acquainted  with  the  hand- 
Avriting  of  said  Zadoc  Dexter  and  of  William  Sloan,  and  had 
seen  tliem  write,  and  that  the  signature  of  the  notice  next 
hereinafter  contained  was  in  their  proj  er  hand-writing,  and 
thereupon  the  defendant  offered  the  writing  or  notice  in  evi- 
dence, to  wit: 

"  To  Mr.  Henri/  Petrie,  of  MrHenry  County,  Illinois: 

Sir:  Iou  are  hereby  required  to  make  payment  of  all  money  now  due  on 
contract  signed  by  us,  dated  May  3rd,  1850,  in  relation  to  the  sale  of  mi!) 
property  at  Algonquin,  and  pay  before  the  hour  of  ten  o'clock,  on  July  9th, 
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1851,  to  Mr.  Charles  Follansbee,  of  (liicagOj  Tllinois,  who  is  authorized  to 
receipt  for,  and  receive  the  money,  if  the  money  is  not  then  paid,  the  con- 
tract will  then  be  declared  forfeited  ZADOC  DEXTER, 
Dated  this  first  day  of  July,  A.  D.  1851.                      WM.  SLOAN." 

To  the  introduction  of  whi'i;):  notice  as  evidence  to  the  jury, 
the  plaintiff  objected,  and  the  court  overruled  such  objection, 
and  admitted  such  notice  as  evidence,  to  the  overruling  of 
which  objection,  and  admitting  said  notice  in  evidence,  the 
plaintiff  at  the  time  excepted. 

The  said  witness  then  testilied  as  follows: 

On  the  evening  of  July  8th.  1851,  the  defendant  came  to  my 
store,  in  Chicago,  and  said  that  he  had  had  notice  from  Dexter 
and  Sloan  to  pay  me  the  money  due  on  the  mill  contract,  the 
next  day,  by  ten  o'clock,  A.  M.,  and  that  he  was  coming  at 
that  time  to  make  the  payment  to  me  on  the  Dexter 'contract 
for  the  mill  property.  I  told  him  I  was  not  authorized  to  re- 
ceive any  money  and  I  could  not  take  it,  as  I  had  been  directed 
by  Dexter  not  to  receive  any  more  money  on  the  contract  on 
his  account;  defendant  said  ho  did  not  care,  he  should  tender 
me  the  money,  in  accordance  with  the  notice,  after  tlie  8th  of 
July,  1851.  I  never  received  any  authority  to  receive 
money  on  the  contract;  the  defendant  went  into  ]X)ssession  of 
the  mill  under  the  contract,  about  the  time  of  the  date  of 
the  contract ;  be  also  testified  that  he  had  never  been  au- 
thorized by  plaintiff"  to  receive  money  on  the  contract,  so  far  as 
he  knew. 

On  the  9th  day  of  July,  1851,  the  defendant  came  to  my  store 
between  11  and  12  o'clock,  and  paid  he  had  been  in  to  pay  me 
some  money,  I  think  he  said  some  eleven  or  twelve  hundred 
dollars;  I  told  him  I  should  like  to  see  it,  I  would  take  it  now. 
He  said  I  was  too  late,  I  could  not  have  it.  On  that  morning, 
the  9th,  I  went  from  my  store  about  9  o'clock.  I  went  on  to 
South  Water  street,  and  just  as  I  got  my  business  done,  a  heavy 
shower  came  up  and  detained  me,  so  that  ]  did  not  go  away  to 
avoid  receiving  the  money.  I  do  not  know  when  defendant 
received  notice  to  pay  the  money  to  me,  but  the 
[*266]  8th  I  told  *defendant  I  had  received  notice  from 
Dexter  not  to  receive  any  money  on  the  contract. 
I  received  a  letter  from  Dexter,  sometime  before  the  first 
of  July,  1851,  not  to  receive  any  more  money  on  the 
contract  on  his  account,  as  he  had  sold  to  plaintiff. 
Plaintiff  brought  me  the  letter  from  Dexter ;  I  informed 
him  of  the  contents  of  the  same,  at  the  time  he  brought 
it.  I  do  not  know  that  defendant  sliowed  me  the  notice 
he  liad  received  to  ]  ay  the  money,  but  he  told  me  the 
contents  of  it  on  the  8th.     The  plaintiff"  never  told  me  not  to 
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receive  any  money  on  the  contract.  I  went  np  to  the  mill 
once  to  get  some  money  of  the  defendant  on  his  contract,  it 
was  in  April  or  May,  1851;  the  defendant  refused  to  make  any 
payment ;  he  seemed  inclmed  not  to  pay  any  more  then,  and 
he  said  he  should  not  pay  any  more  on  the  contract.  Often, 
when  the  defendant  has  been  in  my  store,  we  have  spoken  of 
the  contract,  and  after  the  §300  was  paid,  he  said  he  should 
not  pay  any  more  on  the  contract,  but  this  was  in  the  spring 
of  1851,  or  prior  thereto. 

The  defendant  said  he  would  not  pay  any  more  money  on 
the  contract.  Dawson  had  not  done  as  he  agreed.  Dawson  had 
no  authority  to  receive  any  money.  Dawson  has  acted  as  my 
agent.  On  the  Otli  day  of  July,  tlie  defendant  said  he  had  been 
in  to  \My  the  amount  due  on  the  contract,  when  I  rei)lied  to  him 
that  I  would  receive  it.  I  was  not  laughing,  I  was  serious,  I 
meant  what  I  said. 

The  wftness  bemg  examined  by  the  plaintiff,  testified  that 
he  had  seen  the  defendant  write,  and  knew  his  hand-writing, 
and  that  the  assignment  on  the  contract,  from  defendant  to  S. 
L.  Petrie,  is  in  the  hand-writing  of  the  defendant,  and  also,  that 
the  following  notice  is  in  his  hand-writmg,  to  wit : 

"3/r.  William  Sloan: 

SiK — I  received  a  notice  from  you  yesterday,  requiring'  me  to  make  pay- 
ment in  full  on  a  contract  made  between  Zadoo  Dexter  and  myself,  the  3rd 
day  of  May,  1850,  in  regard  to  certain  mill  property,  at  Algonquin.  I 
hereby  wish  to  inform  you,  that  I  am  not  the  owner  of  said  property  or  con- 
tract, but  that  Stephen  L.  Petrie,  of  Cleveland,  is. 

HENRY  PETRIE." 

"W.  B.  Plato,  and  Glovee  and  Cook,  for  Appellant. 

J.  F.  Farkswokth,  for  Appellee. 

Caton,  J.  The  defense  set  up  to  this  action  of  ejectment  is 
a  contract  for  the  purchase  of  the  premises  by  the  defendant, 
from  the  assignor  of  the  plaintiff  below,  under  which  it  is 
claimed  that  Petrie  took  possession  of  the  premises,  and  now 
rightfully  holds  them.  The  principal  question  in  the 
case  is,*whether  the  purchaser  i:.erformed,  on  his  part,  [*267] 
so  as  to  entitle  him  to  the  benefits  of  the  contract,  and 
to  retain  possession  under  it,  or  whether  he  has  forfeited  the 
benefits  of  the  contract  by  his  non-performance.  The  prin- 
cipal evidence  on  this  point  is  found  in  the  testimony  of  Fol- 
lansbee. 

After  proving  the  agreement  by  him,  the  defendant  proved 
a  notice  which  he  received  from  Dexter,  the  vendor,  and  Sloan, 
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a  subsequent  vendee  or  assignee  of  the  premises,  reqiiirinirllie 
defendant  below  to  pay  tlie  balance  then  due  on  the  contiact,  to 
Follansbee,  at  liis  office  in  Chicago,  on  or  before  ten  o'clock  on 
the  ninth  day  of  July,  1851,  and  in  default  of  such  j  aynient  the 
contract  would  be  declared  forfeited.  On  the  evening  of  the 
8th  of  July,  1851,  the  defendant  called  on  Follansbee  and  ad- 
vised him  that  he  had  received  such  a  notice,  and  that  he  shouid 
pay  him  the  money  according  thereto.  Follansbee  answ^ered 
him  that  he  had  no  authority  to  receive  the  money,  and  should 
not  receive  it  if  tendered  ;  that  he  had  received  notice  from 
Dexter  not  to  receive  an  money  on  the  contract  on  liis  account, 
as  he  had  sold  the  premises  to  Sloan.  This  notice  was  brought 
to  the  witness  h*  Sloan  at  the  time  he  bought  the  premises  of 
Dexter.  Sloan  never  told  liim  not  to  receive  money  on  the 
contract.  Tlie  defendant  told  the  witness  the  contents  of  the 
notice  which  he  had  received  from  Dexter  and  Sloan,  to  pay 
the  money  to  the  witness  the  next  day.  The  witness,  in  the 
month  of  April  previous,  had  called  on  the  defendant  for 
money  due  on  the  contract,  which  he  refused  to  ]iay,  and  said 
he  should  not  pay  any  more  money  on  tlie  contract. 

On  the  9th  of  July,  Petrie  called  on  the  witness  about  two 
hours  after  the  time  appointed  for  the  payment  of  the  money, 
and  said  he  had  been  there  bef  oi-e  to  pay  the  money,  but  he  was 
not  in.  The  witness  then  told  him  he  w^ould  receive  the  money, 
and  he  meant  what  he  said,  to  which  the  defendant  replied 
that  it  was  too  late,  and  that  he  could  not  have  it. 

The  testimony  of  Richmond  shows  that  Richmond  &  Co. 
loaned  Petrie  their  check  on  Geo.  Smith  &  Co.  for  the  purpose 
of  making  the  tender.  With  tliis  clieck  he  went  to  Follansbee's 
store  to  make  the  tender,  about  ten  o'clock  on  the  morning  of 
the  ninth  of  July  ;  that  Follansbee  was  not  in.  They  went 
away  and  returned  some  time  after,  and  that  he  was  still  ab- 
sent, when  Petrie  reauned  the  check  to  Richmond  &  Co.,  and 
it  w^as  destroyed  ;  that  Richmond  &  Co.'s  check  was  good  for 
that  amo-mt  of  currency,  which  was  about  one  per  cent,  below 
])ar,  in  specie. 

The  case,  in  fact,  turns  upon  the  sufficiency  of  this  tender, 
and  we  are  very  clearly  of  opinion  tliat  it  was  not  sufficient,  or 
if  originally  sufficient,  it  was  not  kept  good,  and  the  benefit 
which  might  have  been  derived  from  it  was  lost,  by 
[*268J  refusing  to  *pay  the  money  to  Follansbee,  when  he 
offered  to  take  it.  We  are  not  aware  of  any  case 
Avhich  has  decided  that  a  check  on  a  banker,  which  is  only  good 
for  dc'  reciated  currency  wliich  is  one  ]ier  cent,  below  par,  is 
a  good  tender  at  a  ])lace  designated,  when  the  ])erson  to  receive 
it  is  not  present,  and  has  no  opportunity  to  object  to  the  ten- 
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der,  on  that  account,  nor  are  we,  by  any  means,  prepared  to  lay 
down  such  a  rale.  There  are  many  cases  which  hold  that  a 
tender  in  bank  bills  which  are  at  par,  is  good,  if  the  person  to 
whom  the  tender  is  made  does  not  object  to  the  tender  on  that 
account.  But  that  is  upon  the  principle  of  an  implied  waiver 
of  the  objection,  by  not  relying  upon  it.  But  when  the  party 
is  not  present,  and  has  no  opportunity  to  urge  the  objection, 
he  cannot  be  presumed  to  have  waived  it  by  his  silence.  But 
admitting  the  tender  was  originally  sufficient,  tl\e  money  or 
check  thereby  became  the  property  of  the  plamtiff,  and  the  de- 
fendant was  bound  to  retain  ]t  for  him,  and  hold  or  place  it  in 
a  safe  place,  whenever  called  for  by  him.  Within  two  hours 
after  the  tender  was  made,  and  when  the  defendant  first  in- 
formed the  agent  that  he  had  tendered  the  money,  he  offered 
to  receive  it,  when  the  defendant  absolutely  refused  to  pay  it, 
but  said  it  was  too  late.  This  rendered  his  case  no  better  than 
it  would  have  been  if  no  tender  had  ever  been  made.  I  would 
not  be  understood  as  saying  that  the  defendant  was  bound  to 
have  the  money  m  his  pocket  and  to  have  produced  it  on  the 
instant,  for,  under  the  circumstances,  he  was  undoubtedly  en- 
titled to  a  reasonable  time  to  go  and  get  it  where  he  might 
have  deposited  it.  But  this  he  did  not  otter  to  do,  buc  abso- 
lutely refused  to  pay  it  at  all,  saying  it  was  then  too  late.  If 
it  was  too  late  then,  it  is  too  late  now,  and  must  ever  be  too 
late.  If  he  was  not  entitled  to  it  then,  he  never  can  be  enti- 
tled to  it,  but  must  lose  it.  It  must  be  remembered  that  we 
are  in  a  court  of  law,  deciding  upon  legal  rights,  with  no  dis- 
cretionary powers  to  waive  the  element  of  time  as  unimpor- 
tant, even  if,  under  this  contract,  that  could  be  done  by  a  court 
of  equity.  We  cannot  order  the  money  now  to  be  paid  or 
brought  into  court,  and  upon  seeing  that  done,  allow  the  de- 
fendant to  retain  the  benefit  of  his  contract.  This  is  not  a  bill 
for  the  specific  performance  of  the  contract,  where  the  rigor- 
ous principles  of  the  law  may  be  moditied  by  the  discretion  of 
the  court,  but  this  is  an  action  of  ejectment,  where  legal  rights 
can  be  alone  considered.  We  have  no  doubt  that  the  verdict 
was  wrong,  and  a  new  trial  should  be  granted.  The  judgment 
must  be  reversed  and  the  case  remanded. 

Judgment  reversed. 
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[*269]     *The   Peoria   and   Oquawka  Rail   Road 
Company  v.  Thomas  Neill. 

Appeal  from  Tazewell. 

CoRPOHATE  siGNATunE — Proop  OF. — Proof  of  signatures  to  notes,  bills, 
etc.,  given  by  a  corporation,  is  not  neces.'^ary  to  authorize  a  judgment,  and 
if  the  signature  is  denied  it  must  be  under  oath. 

Acceptance  op  bill. — The  acceptance  of  a  bill  is  an  admission  of  the  ex- 
ecution of  it  by  the  drawer. 

Objection  to  evidence. — A  party  who  objects  to  the  admission  of  evi- 
dence offered  should  state  his  reasons  to  the  court  at  the  time  or  the  ob- 
jection will  be  considered  as  waived. 

Acceptance  of  bill  as  evidence — Variance. — An  acceptance  of  a 
bill  is  good  evidence  under  the  common  counts,  though  it  may  vary  from  the 
instrument  described  in  the  special  ones. 

Pleading— Demurrer. — Where  a  demurrer  is  interposed  to  a  pleading, 
which  proposes  to  answer  a  pleadjng  of  the  party  demurring,  the  demurrer 
•will  be  carried  back  and  sustained  to  such  first  pleading  if  defective  in  sub- 
stance. 

Same — Set-off. — A  plea  to  an  action  on  an  acceptance  which  sets  up  that 
at  the  maturity  of  the  acceptance  it  was  in  the  hands  of  a  party  who  was, 
and  still  is,  indebted  to  the  defendant,  is  not  good. 

A  set-off  must  be  mutual  between  the  parties  to  the  record,  or  the  parties 
in  interest,  and  in  their  own  right. 

Statute — ISTegotiable  instruments — Bill  of  exchange. — None  of 
the  sections  of  chapter  seventy-three  of  the  Revised  Statutes,  entitled  ''Ne- 
gotiable Instruments,"  except  the  first  and  second,  have  any  relation  to  bills 
of  exchange. 

The  uniting  of  the  statute  in  relation  to  bills  of  exchange  with  that  in  re- 
hition  to  promissory  notes,  as  they  existed  in  the  Revised  Laws  of  1833,  into 
one  act,  in  the  Revised  Statutes  of  1845,  does  not  change  their  effect  or  the 
rules  of  construction  to  be  applied  to  them. 

The  opinion  of  the  court  gives  a  full  statement  of  the  case. 

The  cause  was  tried  by  Davis,  Judge,  without  the  interven- 
tion of  a  jury,  at  the  April  term,  1855,  of  the  Tazewell  Circuit 
Court.  Judgment  was  rendered  for  Neill,  the  appellee  here, 
for  $317.70  and  costs. 

J.  Manning,  for  Appellant. 

N.  H.  PuKPLE,  for  Appellee. 

Skinner,  J.  Neill  sued  the  Peoria  and  Oquawka  Rail 
Road  Comjiany,  in  assumpsit,  on  an  acceptance  by  the  com- 
pany of  a  bill  of  exchange  drawn  by  Spenck  and  Hughes  on 
said  company  in  favor  of  Neill.  The  venue  was  changed  to 
Tazewell  county,  where  trial  was  had. 

'  cited:  27  111.  411;  78  111.  309j  88  111.  479. 
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Tlie  declaration  contains  two  special  counts  upon  the  accept- 
ance, and  the  usual  common  counts.  The  company  plead  the 
general  issue,  upon  which  issue  was  joined,  and  a  special  pl^a 
of  set-off. 

This  plea  alleges  that  after  the  acceptance  of  the  bill  of  ex- 
change, the  same  was  duly  assigned  and  came  to  the  possession 
of  one  Etting,  and  became  the  pro}:erty  of  said  Etting,  and 
was  the  ]"»ro];erty  of  and  in  the  possession  of  said  Etting  when 
the  acceptance  became  due  and  payable ;  that  Etting 
then  was,  *and  still  is  indebted  to  the  company  in  [*2T0] 
a  much  larger  sum  of  money  than  the  amount  of  the 
bill  of  exchange.  The  plea  seeks  to  set  off"  the  indebtedness 
of  Etting  to  the  company  against  ^N^eill.  Neill  demurred  to 
this  plea,  and  the  court  overruled  the  d'^murrer.  Neill  +hen 
rej^lied,  in  avoidance  of  the  plea,  th;  t  the  c  >mi:any  had  sued 
Etting  for  the  same  debt  mentioned  in  Uie  plea,  in  the  Taze- 
well circuit  court,  that  a  trial  was  had  upon  the  merits,  that 
judgment  was  rendered  against  the  company,  and  that  the 
same  remains  in  force.  The  company  craved  oi/er  of  the  record 
of  that  proceeding,  set  it  out,  and  demurred  to  the  replication. 
The  court  overruled  the  demurrer,  and  the  company  abided 
their  demurrer. 

The  cause  was  submitted  to  the  court  for  trial  upon  the  gen- 
eral issue,  and  judgment  was  rendered  against  the  company. 

The  bill  of  exceptions  shows  that  on  the  trial  Neill  offered 
in  evidence  the  bill  of  exchange  and  accejjtance  thereof,  wliicii 
are  as  follows : 

"  Peoria,  March  10,  1854. 

Secretary  of  the  P.  &  0.  R.  R.  Co., 

Pay  to  the  order  of  Thomas  Nei'J  the  sum  of  three  hundred  dollars, 

and  charge  to  the  account  of 

S300,ob.  SPENCK  &  HUGHES." 

"  Accepted  by  Peoria  and  Oquawka  Rail  Road  Company,  payable  in  sixty 
days  from  March  14,  1854. 

By  R.  ROUSE, 

President  of  said  Company.'''' 

The  company  objected  to  this  evidence  generally,  without 
giving  any  cause  of  objection.  Th^  objection  was  overruled,  and 
Neill  offered  no  other  evidence.  The  company  appealed  to 
this  court,  and  assign  for  error  the  overruling  of  their  demurrer 
to  Neill's  replication  to  their  special  plea,  and  the  overruling 
their  objection  to  the  reading  in  evidence  of  the  bill  of  ex- 
change and  acce])tance. 

It  is  contended  that  the  bill  of  exchange  and  acceptance 
should  have  been  rejected  for  variance  betw^een  the  same  and 
the  instrument  declared  on  in  the  special  counts,  and  for  want 
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of  proof  of  signatures  to  tlie  instruments.  No  sr.eli  proof  was 
necessary.  Under  the  statute,  if  tlie  company  wished  to  deny 
that  it  was  their  acceptance,  they  should  liave  done  so  by  plea 
imder  oath,  or  by  verifying  the  plea  of  non-assumpsit  by  ath- 
davit.  R.  S.  415,  Sec.  14.  Zinn  v.  Buclxinghmn  et  al.,  1 
Scam.  451 ;  Stephenson  et  al.  v.  Farn.noorth  et  al.,  2  Gil. 
715. 

The  acceptance  of  the  bill  by  the  company  was  an  admission 
of  the  execution  of  the  bill  by  Sjienck  and  Hughes.  Walters 
V.  T7'ust£es  of  Schools.  12  111.  64 ;  Smith  v.  Chester,  1  Durn, 

&  East,  654;  2  Starkie's  Ev.  142. 
[*271]  *It  was  the  duty  of  the  company,  if  they  had  any 
valid  objection,  to- point  it  out  to  the  court.  Whether 
the  object!  n  was  for  want  of  proof  of  execution,  or  variance, 
or  other  cause,  does  not  aiipear.  The  court  was  not  bound  to 
search  out  obj(^ctions  lhat  might  possibly  exist,  and  if  not 
]iointed  out,  this  court  ought  to  regard  them  as  waived. 
Sargeant  v.  Kellogg,  5  Gil.  280.  But  the  acceptance  was  evi- 
dence under  the  common  money  counts,  and  therefore  was 
properly  admitted,  even  if  variant  from  the  instrument  de- 
scribed in  the  special  counts.     2  Starkie's  Ev.  182. 

The  next  question  is,  did  the  court  en-  in  overruling  the 
company's  demurrer  to  Neill's  special  replication  to  their 
special  plea.  By  overruling  the  demurrer  to  this  replication, 
the  replication  stood  as  a  good  answer  to  the  plea,  and  avoided 
i*  as  a  defense.  If,  however,  the  plea  to  which  this  replica- 
tion is  an  answer  is  also  bad,  the  comj^any  are  not  injured,  and 
have  no  cause  to  complain,  for  the  jilea,  in  such  case,  being 
no  legal  defense  to  the  action,  could  have  availed  them  noth- 
ing. 

The  general  rule,  therefore,  is,  that  a  demurrer  0]:ens  to  the 
court  the  c  tire  record,  and  the  demurrer  will  be  crried  back 
and  sustained  to  the  lirst  j)leading  wliich  is  defective  in  matter 
of  substance,  though  the  particular  ])leading  demurred  to  be 
also  defective;  and  it  may  be  said  to  be  an  univei-sal  rule,  that 
where  a  demurrer  is  inter))Osed  to  a  pleading  whicli  ])rofesscs 
to  answer  a  ])]eading  of  the  ]  arty  demurring,  tlie  denuirrcr 
will  be  carried  back  and  sustained  to  such  lirst  ]ileading,  if  de- 
fective in  substance.  Cooh  v.  Graham,  3  Cranch  229  ;  Sprigg 
v.  The  Bank  of  Mount  l^leasant,  10  Peters,  257 ;  Jglchart 
v.  Sta,te,  2  Gill  and  John.  235  ;  1  Chitty's  PI.  668,  9 ;  Ste- 
phens' PI.  144;    McDonald  Y.   Wilkie,  13   111.  22  ;  Ibid.  ^iS. 

The  special  ])lea  is  no  defense  to  the  action.  It  is  a  ])lea  of 
set-off,  and  seeks  to  defeat  the  action  by  showing  that  Etting, 
a  stranger  to  the  record,  is  indebted  to  the  com])any.  Under 
the  statute  a  set-off  must  be  mutual  between  the  parties  to  the 
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record,  or  the  parties  in  interest,  and  in  their  own  right.  K. 
S.  416,  Sec.  39;  Ayers  v.  McConnel,  15  111.  230  ;  IlhuMy  et 
al.  V.  ^Yest,  4  Gil.  136;  Sargeant  v.  Kellogg  et  al.,  5  Gil.  273; 
Burgwhi  et  al.  v.  Bahcock  et  al.,  11  III.  28  ;  Ibid.  644;  Kelly 
V.  Garrett,  1  Gil.  649. 

But  it  is  contended  that  under  section  8  of  chapter  73  of 
the  Revised  Statutes  of  1845,  the  defense  set  up  by  this  plea 
is  good. 

None  of  the  sections  of  this  chajiter,  except  the  first  and 
second,  have  any  relation  to  bills  of  exchange.  The  word 
"bills,"  which  occurs  in  the  sections  subsequent  to  the  first 
and  second,  evidently  refers  to  the  word  "  due  bills"  in  the 
third  section,  and  does  not  mean  hills  of  exchange. 
The  first  two  *sections  are  the  same  as  the  act  concern-  [*272] 
ing  bills  of  exchange,  passed  Doc.  28, 1826,  R.  L.  1833, 
112,  and  the  balance  of  the  chajiter  is  the  same  as  the  act  re- 
lating to  promissory  notes,  passed  January  3,  1827,  R.  L.  1833, 
482.  The  first  of  these  acts  has  no  reference  to  promissory 
notes,  and  the  last  has  none  to  bills  of  exchange,  bat  materially 
changes  tlie  law  in  relation  to  promissory  notes.  By  the  com- 
mon law,  a  promissory  note  is  a  promise,  in  writing,  to  pay 
money  absolutely  to  some  person,  and  at  some  time. 

This  statute  makes  such  a  ])romise  to  pay  m  per S07ial  prop- 
erty a  promissory  note,  and  negotiable  by  indorsement  there- 
on, dispenses  with  demand  and  notice,  and  ci-eates  new  rights, 
duties  and  liabilities  between  indorser  and  indorsee,  payor  and 
payee. 

The  act  concerning  bills  of  exchange  changes  the  common 
law  only  in  relation  to  damages  on  ]irotcst.  These  two  stat- 
utes, in  the  revision  of  1845,  are  embraced  in  one  chapter,  but 
this  would  not  change  their  effect,  or  the  rules  of  construction 
to  be  applied  to  them. 

We  know  of  no  rule  by  which  this  set-oft"  can  be  allowed  in 
this  action. 

The  bill  of  exchange  was  negotiable  by  indorsement  in  blank, 
and  might  have  passed  through  many  hands  after  due  ;  the 
acceptor  might  have  had  demands  against  each  of  such  per- 
sons. If  the  set-off  could  be  allowed  against  one,  it  could 
against  others,  and  such  a  rule  would  be  productive  of  uncer- 
tainties and  difficulties  destructive  to  this  kind  of  commercial 
paper.    ^ 

Judgment  affirmed. 
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Bernaed   Nolan,  Administrator,  v.  Alexander   J. 

Jackson. 

A2)j}eal  from  Jo  Daviess. 

Attorney — Authority  of. — ^^Vl:ere  an  attorney  is  employed  by  an  ad- 
ministrator to  obtain  authority  to  sell  real  estate,  he  is  not,  by  force  of  such 
employment,  authorized  to  receive  the  purchase  money  offered  for  the  estate 
sold. 

He  cannot  make  the  sale  or  receive  payment  without  express  authority 
for  those  purpoi-es. 

An  attorne^,  employed  to  collect  a  debt  can  only  obtain  judgment,  have  ex- 
ecution ipsued,  recei-ve  and  receipt  for  the  proceeds;  but  he  cannot  com- 
promise the  debt,  give  day  of  judgment,  receive  a  less  amount  or  anything 
but  money  in  satisfaction. 

[*273]         *This  cause  was  tri.ed  by  Sheldon,  Judge,  at  the 
March  term,  1855,  of  the  Jo  Daviess  Ch'cuit  Court. 

A.  L.  CcTMMiNGS,  for  Appellant. 

J.  A.  RowLiNs,  for  Appellee. 

Skinner,  J.  Bernard  Nolan,  admhiistrator  of  Bernaid 
Nolan,  deceased,  sued  Ale?;ander  J.  Jackson  in  assumpsit,  in 
the  Jo  Daviess  circuit  court.  The  ]>arties  submitted  the  cause 
to  the  court  for  trial.  The  bill  of  exceptions  shows  that  the 
parties  agreed  that  Jackson  bought,  at  public  sale,  made  by 
Nolan  as  administrator  of  Bernard  Nolan,  deceased,  a  lot  in 
Galena  for  the  sum  of  ^395  ;  that  Jackson  has  paid  Nolan 
$195,  all  of  the  purchase  money  except  $200,  and  interest  on 
the  whole  amount.  Nolan  denies  that  said  $200  have  ever 
been  ]  aid  to  him,  or  to  any  person  for  him  authorized  to  re- 
ceive the  same.  Jackson  avers  that  said  $300  have  been  paid. 
TIhr  is  the  only  matter  between  the  parties  except  interest  on 
said  $395. 

A  deed  from  Nolan,  as  administrator  of  Bernard  Nolan,  de- 
ceased, to  Jackson  for  the  lot,  was  read  in  evidence.  Robert 
Brond  then  testified,  that  he  was  acquainted  with  the  hand- 
writing of  B.  D.  Jackson,  deceased,  a  brother  of  Alexander  J. 
Jackson,  and  that  the  signature  to  the  pai;er  shown  him  was  in 
the  handwriting  of  said  B.  D.  Jackson.  This  paper  was  read, 
bore  date  the  29th  of  November,  1853,  and  purported  to  be  a 
receipt  to  Alexander  J.  Jackson  for  $197.50,  half  of  the  j;ur- 

Citkd:  19  111.  452;  27  111.  151;  61  111.  312;  64  111.  362;  80  111.  465;  112 
111.  5S2. 
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chase  money  for  the  lot,  and  recited  that  the  sale  Avas  made 
on  the  2oth  daj  of  November,  1853,  and  tliat  said  Jackion 
would  be  entitled  to  a  deed  on  com  ")H'ino;  with  the  terms  of 
sale,  and  was  signed  "B.  D.  Jackson,  attorney  for  Bernai  d 
No^an,  administrator  of  tlie  e-tate  of  Bernard  Nolan,  deceased." 
The  witness  further  teftilied  that  he  sold  the  lot  as  auctioneer, 
for  8395,  half  cash  and  half  in  six  months,  with  interest; 
that  the  sale  was  made  on  the  2Hth  day  of  November,  18i3  ; 
that  B.  D.  Jackson  employed  him  to  sell  tlie  lot  as  auctioneer; 
that  he  made  the  sa^e  at  his  request,  but  did  not  receive  the 
purchase  money  ;  that  Nolan  and  B.  D.  Jackson  were  present 
at  the  sale  ;  that  B.  D.  Jackson  took  an  active  i  iterest  in  the 
sale  ;  that  B.  D.  Jackson  requested  Alexander  J.  Jackson  to 
go  down  with  himself  and  Nolan  to  his  office  to  pay  the 
money;  that  they  all  together  went  down  the  street  towards 
said  office  ;  tliat  he  did  not  know  who  received  the  money  ; 
that  B.  D.  Jackson  paid  him  for  selling  the  lot;  tliat  said  lot 
was  afterwards  oft'ered  for  sale,  at  the  instance  of  Nolan,  on 
the  same  terms,  and  that  Alexander  J,  Jackson  ap- 
peared and  claimed  the  lot,  and  gave  *notice  that  [*274] 
he  had  purchased  it,  and  paid  part  of  the  consideration 
money,  but  did  not  state  how  much;  that  there  was  no  sale 
in  consequence  thereof;  that  he  did  not  know  whether  Nolan 
heard  him  or  not,  but  Nolan  was  present  and  made  no  objection 
to  the  statement  of  Alexander  J.  Jackson,  that  witness  knew  of; 
that  witness  was  ]Dresent  at  the  county  court  when  Nolan  ob- 
jected that  the  notices  of  the  sale  were  defective  ;  that  No^an 
was  asked  why  he  had  not  attended  to  it  himself,  and  lie  re- 
plied that  he  had  left  the  whole  matter  to  Mr.  Jackson. 

George  M.  Whitehall  testified  that  he  was  judge  of  the 
county  court  of  Jo  Daviess  county;  that  B.  IX  Jackson  was 
Nolan's  attoi'ney  of  record  in  ])rocuring  the  decree  for  sale  of 
the  lot;  that  they  were  frequently  in  his  office  ;  that  after  B. 
D.  Jackson's  death,  B.  H.  Jackson  presented  a  report  of  the 
sale,  acknowledging  the  receipt  of  the  purchase  money,  which 
Nolan  refused  to  sign,  objecting  that  the  notices  of  sale  were 
not  correct ;  that  witness  inquired  of  him  why  he  did  not  have 
them  right,  and  he  rej/lied  that  he  had  employed  Jackson  to 
attend  to  the  whole  matter  for  him.  Witness  then  asked  him 
if  he  had  received  the  money,  and  he  answered  that  he  had 
not,  that  he  had  not  received  anything. 

R.  H.  Jackscm  testified  that  he  saw  the  money  paid  by  Al- 
exander J.  Jacks<  n  to  B.  D.  Jackson,  and  the  receipt  given  ; 
that  afterwards  Nolan  told  witness  to  prepare  a  deed ;  that 
after  the  death  of  B.  'D.  Jackson,  witness  made  out  a  report 
of  the  sale,  but  did  not  read  it  to  Nolan  until  he  was  before 
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the  connty  court  becanse  lie  wanted  to  hear  wliat  lie  would 
say  about  the  payment  when  others  were  present ;  that  Nolan 
had  never  denied  the  payment  of  the  money  up  to  that  time, 
though  never  asked  the  question  directly  ;  that  Nolan  refused 
to  sign  the  report ;  that  witness  was  the  general  law  partner 
of  B.  D.  Jackson  during  all  the  time  when  the  said  transac- 
tions occurred. 

The  court  allowed  the  amount  of  the  recei]^t  as  payment 
to  Nolan,  and  rendered  judgment  against  defendant  below  for 
$8.70.     Nolan  appealed  to  this  court. 

But  one  question  need  be  determined  npon  this  record :  did 
the  court  err  in  allowing  the  amount  of  the  roceijit  of  B.  D. 
Jackson  as  payment.  B.  D.  Jackson  was  a  ]:racticing  attorney, 
and  as  such,  procured  for  Nolan  a  decree  of  the  county  court 
of  Jo  Daviess  county,  authorizing  Nolan,  as  administrator  of 
Bernard  Nolan,  deceased,  to  sell  real  estate  of  said  de- 
ceased. 

His  authority,  by  virtue  of  his  employment,  extended  no 
further  than  to  act  as  Nolan's  solicitor  in  the  proceedings  in 
theconnty  court,  obtain  the  decree,  make  the  report  of  sale, 
and  obtain  a  tinal  order  of  approval.  He  could  not  make  the 
sale  or  receive  the  purchase  money,  without  further 
[*275]  authority  from  *his  client.  There  is  no  proof  of  ex- 
press authority  to  receive  the  jnnx-hase  money,  and 
none,  we  think,  can  be  fairly  imiplied  from  the  evidence. 

Such  authority  cannot  be  assumed  in  the  absence  of -proof, 
and  it  seems  to  us  just  as  probable,  from  the  whole  case,  that 
Nolan  knew  nothing  of  the  payment  to  B.  D.  Jackson,  as  that 
he  empowered  him  to  receive  it. 

Even  where  attorneys  are  employed  to  sue  for  and  collect 
debts  of  their  clients,  the  attorneys,  without  special  autliority, 
can  lawfully  do  no  more  tlian  obtain  judgment,  have  execution 
issued,  receive  and  receipt  for  the  ]a-oceeds.  They  cannot 
compromise  the  debt,  give  day  of  judgment,  receive  a  less 
amount  in  satisfaction,  or  receive  in  payment  anything  but 
money.  Jackson  v.  Bartlett,  8  John.  362;  Gorhamv.  Gale^l 
Cowen,  739;  Brackettv.  Norton^  4  Conn.  517;  Lewis  y.  Gain- 
age  et  al.  1  Pick.  347  ;  Loclhart  v.   Wyatt,  10  Ala.  231. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 
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Atwood  J.  Murray  v.  Andrew  Murphy. 

Error  to  Peoria. 

Ckrtto'RA'rt — Petition  for. — A  petition  for  a  certiorari  to  a  justice  of 
the  peace,  from  the  Circuit  Court,  to  have  a  judgment  reviewed,  should 
set  forth  that  tlie  judgment  was  not  the  result  of  negligence;  that  it  was  un- 
just and  erroneous,  and  how  so;  thit  an  appeal  could  not  be  taken  in  the 
ordinary  waj^,  and  the  particular  circumstances  which  prevented,  or  it  will 
be  dismissed  on  motion,  if  the  motion  is  made  at  the  first  opportunity. 

A  petition,  which  avers  that  a  party  had  a  witness  who  could  prove  that 
the  debt  sued  for  had  been  paid,  but  that  the  witness  could  not  attend,  and 
he  let  jadgm  -nt  go.  intending  to  take  an  appeal,  and  pursuant  to  such 
intention,  sent  a  bond,  just  before  the  expiration  of  twenty  days,  which  was 
not  approved,  is  insufficient;  not  showing  that  the  judgment  of  the  justice 
was  nr.t  the  result  of  the  negligence  of  the  petitioner,  or  that  he  could  not 
have  taken  his  appeal  in  proper  time. 

The  motion  to  dismiss  the  certiorari  was  heard  before  Pe- 
r¥,vs;  Judge,  at  November  term,  1853,  of  Peoria  Circuit 
Court. 

E.  N.  Powell,  for  Plaintiff  in  Error. 

N.  n.  Purple,  for  Defendant  in  Error. 

Skinner,  J.  Murray  sued  Murphy  before  a  justice  of  the 
peace,  of  Peoria  county.  Murphy  made  default,  and 
judgment  *was  rendered  against  him.  After  the  ex-  [*276] 
pii'ation  of  twenty  days  from  the  rendition  of  the  judg- 
ment, Mur])hy  sued  out  a  certiorari  from  the  circuit  court  of 
Peoria  county,  and  the  record  was  filed  in  said  court.  At  the 
next  term  of  the  circuit  court,  Mu-rray  moved  to  dismiss  the 
certiorari  for  want  of  a  sufKcient  petition.  The  court  over- 
ruled the  motion,  and  judgment  was  rendered  for  Murphy, 
the  defendant.  Murray  brings  the  record  into  this  court  by 
Avrit  of  ei-ror,  and  assigns  for  error,  the  refusal  of  the  circuit 
court  to  dismiss, the  certiorari. 

The  on'y  question  presented  is,  whether .  the  petition  for 
certiorari  is  sufficient  ? 

The  petition  sets  forth  that  Murphy  resided  in  Peoria  coun- 
ty ;  that  he  believed  tlie  demand  of  Murray  unjust ;  that  the 
place  of  trial  was  some  distance  off  ;  that  he  could  not  get  his 
princijal  witness,  William  S.  Moss,  to  attend  the  trial,  and  con- 
cluded, by  the  advice  of  counsel  that  he  would  let  the  case  go 

Cited;    16  111.  295, 
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by  default,  and  ap|.eal  to  the  ciiciiit  court,  as  tlie  witness  re- 
sided in  tlic  city  of  Peor'a ;  tliat  jndfrinent  -vvas  rendered 
against  him  .on  the  ith  day  of  March,  lb53  ;  that  he  procured 
an  appeal  bond,  and  liad  it  signed  by  a  good  and  respon-  ble 
security  ;  that  his  attorney  forwarded  the  bond  to  tlie  justice 
of  the  peace  insufficient  time,  and  within  the  twenty  days  pre- 
scribed' by  law  ;  that  the  justice  of  tlie  ]  eace  sent  the  bond 
back  when  it  was  too  late  to  fi^e  a  newone,  thus  dc]  riving  h  m 
of  opportunity  to  tile  another  bond  ;  that  the  pi'incii  al  objec- 
tion of  the  justice  of  the  peace  to  the  bond  was,  that  the  name 
of  the  security  was  on  the  wrong  side  of  the  bond,  and  that 
the  bond  was  not  strictly  formal ;  that  he  (petitioner)  was 
guilty  of  no  negligence  in  the  matter  ;  that  his  attorney  was 
eatistied  that  the  bond  was  good,  and  was  sent  in  proper  time; 
that  it  was  impossible  to  hie  a  second  bond  in  time  to  save  an 
appeal ;  that  he  would  have  appeared  and  defended  the  case, 
had  it  been  possible  to  have  procured  his  witness  ;  that  iiis 
witness  was  absent  from  home,  and  his  attorney  advised  liim 
that  he  could  appeal  from  any  judgment  i-endeied  against  him 
in  the  case ;  that  the  debt  sued  for,  had  been  fully  paid,  and 
that  he  could  prove  such  payment  by  his  said  witness,  William 
S.  Moss,  and  that  the  judgment  rendered  against  him  is  there- 
fore erroneous. 

The  petition  is  wholly  insufficient.  It  does  not  show  that 
the  judgment  rendered  by  the  justice  of  the  peace,  was  7iottli(i 
result  of  negligence  ;  but  on  the  contrary,  shows  that  it  ■2^.v^<? 
tlie  result  of  negligence.  If  the  debt  was  paid,  and  he  could 
prove  such  paymentby  Moss,  he  should  haveap]'ieared  before  the 
justice,  and  have  applied  for  a  continuance.  If  he  had  resort- 
ed to  the  ordinary  means  to  obtain  the  attendance  of  his  wit- 
ness, or  if  the  same  would  have  been  useless,  by  reason 
[*277]  of  the  absence  *of  the  witness  from  the  county,  the 
justice,  on  proper  showing  of  the  facts,  would  have 
granted  a  continuance.     R.  S.  318,  Sec.  27. 

Murphy,  however,  chose  to  make  no  defense  before  the  jus- 
tice, but  appeal  to  the  circuit  court  and  there  defend. 

This  is  against  the  policy  of  the  law,  and  cannot  be  sanctioned 
by' this  court.  TJie  petition  wholly  fails  to  show  that  it  was 
out  of  the  power  of  Murphy  to  take  an  appeal  in  the  ordinary 
way. 

lie  had  a  bond  drawn  up  and  signed  by  a  security,  deemed 
by  him  and  his  attorney  sufficient,  and  sent  to  the  justice.  But 
what  the  bond  was,  and  how  and  when  sent,  he  wholly  fails  to 
show. 

It  was  his  duty,  if  in  his  power,  to  appear  before  the  justice, 
with  his  security,  before  the  expiration  of  twenty  days   after 
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the  rend'tion  of  the  jndgment,  and  enter  into  bond,  srch  as 
the  justice  couhl  othclally  ai));rove,  or  he  should  have  obtained 
a  transcript  of  the  proceedings  before  the  justice,  and  have 
perfected  his  appieal  before  the  clerk  of  the  circuit  court, 
within  the  twenty  days.     R.  S.  32J:,  Sees.  60,  61. 

The  remedy  is  ample,  and  he  wholly  failed  to  resort  to  it, 
and  has  shown  no  sufficient  excuse  for  not  doing  so.  To  en- 
title a  ]^arty  to  tlie  writ  of  certiorari  under  the  statute,  it  is 
necessary  that  his  ]Detition  should  set  forth,  and  show  upon 
oath,  that  the  judgment  before  the  justice  was  not  the  result 
of  negligence  on  his  part;  that  the  judgment  in  his  opinion,  is 
unjust  and  erroneous,  setting  forth  wherein  such  error  and  in- 
justice consists;  and  that  it  was  not  in  his  power  to  take  an  ap- 
])eal  in  the  ordinary  way,  setting  forth  the  particular  circum- 
stances whicli  prevented  liim  from  taking  such  appeal.  R.  S. 
326,  Sec.  75. 

If  the  petition  fails  to  show  each  of  these  requisites,  the 
certiorari  should  be  dismissed  on  motion,  if  the  motion  is  made 
at  the  first  opportunity.  Cushman  v.  Rice  et  al.,  1  Scam. 
565;  White  v.  J^ry,  2  Gil.  65;  Lordet  al.  v.  BurJie,4:Q\\.  363. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


James  Love  et  al.  v.  Ann  Moynehan". 

Appeal  from  Cook. 

BiTjj  OF  EXCEPTIONS — SUFFICIENCY  OF. — Where  the  bill  of  exceptions  does 
not  s-how  that  exceptions  were  taken  to  the  ruling-  of  the  court,  and  does  not 
pnrpirt  to  contain  all  the  evidence,  this  court  will  not  review  the  decisions 
of  the  Circuit  Court,  in  giving  instructions  or  in  refusing  a  new  trial." 

*If  a  bill  of  exceptions   states  that,  "  the  above  is  nearly  all  the    [*278] 
testimony  given,"  it  is  not  su'ticient  to  enable  the  Supreme  Court  to 
det^rmiiie  as  to  the  correctness  of  the  verdict. 

Ti:"s"Ass. — In  an  action  of  trespass,  to  recover  damages  for  entering  a 
dwflljng-house  and  carrying  away  goods,  it  is  no  defense,  to  prove  that  the 
plaintiff  kept  a  bawdy  house. 

Wife — When  may  acquire  separate  estate. — If  a  husband  compels  his 

Cited:  Deserted  wife,  property  rights  of,  22  111.  393.  Wife  may  sue 
separately,  when,  4.5  111.  74.  Married  woman,  rights  of  feme  sole,  when, 
55  III.  824;  66  111.  524.  Rights  of,  when  compelled  to  live  separately,  55  111. 
4;38;  99111.  499;  1  Bradw.  C4S;  10  Bradw.690. 

"Ballnnce  r.  Leonard.  37  111.  43;  Peoria,  P.  Si  .1.  R.  R.  Co.  v.  Mclntyre, 
89  III.  298:  I.  C.  R.  R.  Co.  r.  Garish,  39  HI.  370;  Miner  v.  Phillips,  42  ill. 
123;  Giinlner  r.  Hnynie.  42  111.  29;  McPht<rson  v.  Nelson,  44  III.  124; 
Gallagher  r.  Brandt.  52  111.  80;  Buckland  v.  Goddard,  36  111.  206;  Cocklin 
V.  People,  93  III.  410;  D.  Corn's  v.  Hudson,  109  111.  659. 
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■wife  to  live  separate  from  him,  permanently,  ■without  her  fault,  and  fails 
to  make  a  .-uitable  provision  for  her  support,  she  may  acquire  property, 
control  it  and  her  person,  contract,  sue  and  be  sued,  as  a  feme  sole,  during 
the  continuance  of  such  condition. 

This  action  was  tried  before  Morris,  Judge,  and  a  jury,  at 
]Sro\^ember  term,  1854,  of  the  Cook  Circuit  Court.  Verdict 
and  judgment  for  the  plaintiff  for  §350. 

DeWolf  and  Daniels,  for  Appellants. 

C  S.  Cameron,  for  Appellee. 

Skinnek,  J.  This  was  an  action  of  trespass,  brought  in  the 
Cook  circuit  court,  to  the  ISTovember  term,  1S52,  by  AnnMoy- 
nehan  against  Love  and  Love,  to  recover  damages  fur  the  de- 
fendants entering  the  plaintiff's  dwelling,  and  taking  aud  car- 
rying away  her  goods.  The  defendants  plead  in  abatement, 
the  coverture  of  the  plaintiff. 

To  this  plea,  the  plaintiff' replied  that,  in  the  year  1847,  her 
hrtband  deserted  and  forsook  her  without  cause,  and  departed 
from  the  place  of  their  abode  without  leaving  her  any  means 
of  support,  and  from  thence  thereafter  had  not  corresjoonded 
with  her  nor  returned  to  her,  nor  in  any  manner  provided  for 
her  support,  and  that  during  all  said  time,  she  had  been  com- 
pelled to  rely  wholly  upon  her  own  earnings  for  a  support,  and 
had  by  her  own  earnings,  supported  herself  and  family  during 
said  time,  and  had  not  heard  from  and  did  not  know  where  her 
husband  was;  nor  if  he  was  still  living,  that  during  all  said 
time  of  five  years,  she  had  necessarily  acted  and  traded  as  a 
feme  sole,  and  that  the  property  upon  which  the  tresjiasses 
complained  of  in  her  declaration  were  committed,  luid  been 
been  acquired  and  earned  by  her  since  the  said  desertion  of  her 
hubband:  that  her  said  husband  had  never  been  a  resident 
of  this  State,  but  was,  and  ever  had  been,  a  resident  of  a  for- 
eign State.  1 

The  defendants  took  issue  upon  this  replication,  traversing 
all  the  facts  therein  alleged,  and  the  ])laintiff  joined  issue. 
The  cause  was  tried  by  jury  and  the  issue  was  found  for  tlie 
plaintiff"  and  damages  assessed  against  the  defendants. 

The  defendants  moved  for  a  new  trial,  which  motion  was 
overruled,  and  judgment  was  rendered  upon  the  verdict. 

The  motion  for  a  new  trial  was  leased  upon  tlie  grounds  that 
the  court  refused  to  admit  certain  evidence  on  the  part 
[*279]  of  the  ^defendants;  that  the  court  gave  impro]]er  in- 
structions on  the  piart  of  the  plaintiff',  and  refused  ]>rop- 
er  instructions  on  the  part  of  the  defendants;  that  the  verdict 
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was  agaiiiot  the  evidence,  and  that  the  damages  were  excessive. 
The  bill  of  exceptions  does  not  show  that  exceptions  were 
taken  at  the  time  to  the  rulings  of  the  court,  in  giving  and  re- 
fusing instrtictions,  nor  does  the  same  purport  to  contain  all 
the  evidence,  therefore  this  court  Avill  notreview"  the  decisions 
of  the  circuit  court  objected  to  uj^on  instructions,  nor  the  de- 
cision of  the  court  overruling  the  motion  for  a  new  trial. 

The  lans-uao-e  in  the  bill  of  excotions  is,  "  the  above  is 
nearly  all  the  testimony  given."  This  is  not  e  uivalent  to  a 
statement  that,  "  this  is  all  the  evidence,"  or  "  the  substance 
of  the  evidence,"  and  is  insi.lhcient  to  enable  this  court  to  de- 
form ne  whether  the  verdict  is  against  the  evidence,  or  the 
damages  excessive.  BueJa/iasttr  v.  Cool,  12  111.  74  ;  11  111. 
72,  5b0,  5Sfi  ;  SulUmn  v.  Dollins,  13  111.  85  ;  Duffield  v. 
6>o.w,  ibid.  699. 

The  record  shows  that  the  defendants  in  the  trial,  offered 
to  |irove  that  one  Spaids  had  sued  one  of  defendants  before  a 
justice  of  the  ]~eace,  to  recover  back  rent  by  him  ]iaid  for  the 
jiremises  occupied  by  the  plaintitt,  on  the  ground  that  this  de- 
fencbnt,  being  the  owner  of  the  i^remises,  and  of  whom 
Spids  had  rented  them,  had  turned  the  plaintiff  out  during 
the  continuance  of  the  leaee. 

And  that  defendants  ottered  to  ];rove  that  the  plaintiff  kept 
a  bawdy  house.  This  evidence  was  objected  to  by  the  plaint- 
iff; the  objection  was  sustained  and  the  defendants  at  the 
time  excejited.  The  court  pro;  erly  rejected  the  evidence. 
The  plaintiff  was  a  stranger  to  the  suit  of  Sj  aids,  and  could 
not  be  affected  by  it.  As  to  the  offer  to  prove  that  the  plaint- 
iff kept  a  bawdy  house,  the  proof  could  be  no  justification  or 
mitigation  of  a  forc'b^e  entry  into  her  dwelling,  and  taking 
and  conveying  away  her  goods. 

The  laws  ]>rovide  remedies  for  redress  of  wrongs,  and  for 
the  punishment  of  offenders,  and  it  is  the  duty  of  the  citizen 
to  resort  to  them.  To  take  the  law  into  one's  own  hands  to 
redress  supposed  injuries,  or  to  pnmish  for  public  wrongs,  is 
against  the  law  and  sound  policy. 

liut  it  is  contended  thtit  the  replication  is  no  answer  to 
the  i)lea  of  coverture,  and  that  therefore,  judgment  ought  not 
to  be  for  ])laintiff.  This  coui-t  will  pi-esuine,  as  the  bill  of  ex- 
ceptions does  not  set  out  all  of  the  evidence,  that  the  facts 
alleged  in  the  replication  were  proved,  and  if  the  facts  alleged 
in  the  replication  are  sufficient  to  avoid  the  coverture  alleged 
in  the  ]ilea,  in  any  view  of  this  case,  the  judgment  must  be 
affirmed. 

*This  is  an  important  question,  upon  which  the  de-  [*280] 
cisious  ia  England  and  in  this  country,  are  conflicting 
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and  is  an  O]  en  question  in  this  court.  It  is  a  princinle  of  the 
common  law,  tliat  miirriajje  meiires  the  civil  riirhts  of  the 
woman  ;  tliat  she  is  iheicl  j  de]  ri\  ed  of  her  sej  arate,  legal 
existence,  and  that  the  hushaiid  and  wife  are  hut  one  person. 
She  cannot,  therefore,  gei  erally,  during  the  life  nf  the  hus- 
band, sue  or  be  sued,  contract  or  be  contracted  with.  The 
law  presumes  the  husband  and  wife  live  together;  that  the 
wife  is  provided  for,  and  i^rotected  by  the  hueband  ;  that  their 
interests  are  connnon  and  identical,  and  makes  the  husband 
liable  for  the  wife's  civil  conduct  while  she  remains  under  his 
control  and  |-/rotection. 

When,  by  the  fault  of  the  hut  band,  the  wife  is  dcjirived  of 
these  and  all  benetits  accruing  to  her  from  the  marriage,  of 
any  substantial  importance,  it  is  but  reasonab'e  that  she  shouM 
be  restored  to  lier  civil  rights,  at  least,  so  far  as  is  indis]"ensa- 
ble  to  that  actual  separate  existence  he  has  forced  u]  on  her. 

The  very  necessity  of  cases  whicli  have  arisen  fixnn  time  to 
time,  has  produced  and  established  exceptions  to  the  rule  that 
a  married  woman  can  neither  sue  or  be  sued.  These  excep- 
tions have  been  extended  and  narrowed  accordinof  to  the 
notions  of  courts  and  the  temper  of  the  times,  and  at  this 
day,  no  uniform  rule  exists,  at  least  in  this  country,  as  to 
when  a  married  woman  can  and  cannot  sue  and  be  sued. 

Under  these  circumstances,  we  feel  at  liberty  to  adopt  such 
rule  as  will  best  meet  the  exigencies  of  society,  and  accord 
with  the  current  of  modeln  authoi'ity.  In  the  case  of  J^hea 
et  al.  V.  lihenner,  1  Peters  E,.  105,  the  Supreme  Court  of  the 
United  States  held,  that  where  tlie  wife  was  left  by  the  hus- 
band without  maintenance  or  su])port,  had  trnded  as  fe7ne 
sole,  and  obtained  credit  as  such,  she  was  liab'e  to  be  sued, 
and  that  the  law  was  the  same  whether  the  husband  had 
been  banished  for  crime,  or  liad  voluntarily  abandoned  the 
wife. 

In  Gregory  v,  Paul,  15  Mass,  R.  31,  it  is  held,  that  where 
the  husband  deserted  his  wife  in  England,  and  she  came  to 
Massachusetts,  and  maintained  herself  as  a  single  woman  for 
"five  years,  the  husband  being  still  in  England,  the  wife  nrglit 
sue  as  a  feme  sole. 

In  the  same  State  it  is  also  lield  that  a  woman  living  sepa- 
rate from  her  husband,  under  a  divorce,  a  mensa  et  tJwro,  may 
sue  as  a  feme  sole.  Dean  v.  Richmond.,  4  Pick.  R.  461. 
The  same  court  held  that  wdiere  the  hus:band,  living  in  New 
Hampshire,  by  his  cruelty  drove  his  wife  from  his  house 
without  ])roviding  for  her,  and  she  came  to  Massachusetts, 
and  maintained  herself  for  many  years,  the  husband 
[*281]     having  re-married  in  a  foreign  ^State,  and  married 
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another  woman,  the  woman  might  sue  as  d^,  feme  sole.  Abbott 
V.  Bayleij,  6  Pick.  89. 

In  Coriiiaall  v.  Iloyt,  1  Conn.  R.  427,  it  is  held,  tliat  where 
the  hnsband  abandoned  this  country  in  time  of  war,  and  joined 
the  enemy,  the  wife  remaining  in  this  country  might  contract 
as  2l  feme  sole.  In  the  case  of  Gregory  v.  Pierce.,  4  Metcalf's 
K.  478,  the  doctrine  is  recognized,  that  desertion  of  the  wife 
by  the  husband,  without  providing  for  lier,  and  without  the 
intention  of  returning  or  living  with  her,  will  enable  her  to  sue 
as  a  feme  sole. 

In  the  case  of  Arthur  and  another  v.  Broadnax^  3  Ala.  R. 
557,  the  court  held,  that  where  the  husband  had  abjured  the 
State,  his  wife  remaining  and  doing  business  as  a  feme  sole., 
she  might  sue  upon  and  collect  notes  given  her  in  her  own 
name.  The  same  doctrine  is  recognized  in  Jones  v.  Stevmrt 
et.  al.,  9  Ala.  R.  855 ;  and  that  to  dei-art  the  State  ]:;ermanently, 
with  the  intention  of  not  returning,  is  to  ahjure  the  State. 

In  Roland  v.  Lonan..  18  Ala.  R.  o07,  it  is  held  that  a  married 
woman,  liaving.se)">arated  from  her  husband  in  another  State, 
and  removed  to  Alabama,  and  by  her  industry  for  several  years 
maintained  herself  and  family,  the  husband,  meantime,  residing 
in  the  State  from  whence' she  came,  and  asserting  no  claim  to 
her  acquisitions,  may  be  regarded  as  ^  feme  sole. 

In  South  Carolina  it  is  held,  that  if  the  husband  depart  from 
the  State  for  the  purpose  of  residing  abroad,  without  intention 
of  returning,  such  absence  renders  the  wife  comretent  to  con- 
tract, sue  and  be  sued,  as  a  feme  sole.  4  McCord's  R.  148. 
The  same  doctrine  is  laid  down  in  Cassock  and  wife  v.  White, 
3  Mills  Const.'R.  282. 

In  Missouri  it  is  held,  that  where  the  husband  in  another 
State,  com  pel 'ed  his  wife  to  leave  him,  and  she  went  to  Mis- 
souri, and  resided  many  years,  her  husband  remaining  in  anoth- 
er State,  and  acted  as  a  fetne  sole,  she  might  acquire  proj^er- 
ty,  execute  a  valid  release,  sue  and  be  sued.  Hose  v.  Bates, 
12  Missouri  R.  47. 

In  Pennsylvania,  it  is  heM,  that  a  married  woman,  whose 
husband  was  a  mariner,  and  had  been  absent  more  than  two 
years,  leaving  her  no  mean^  of  suj^port,  might  be  considered  a 
fe7ne  sole,  and  receive  a  distributive  share  of  her  ancestor's 
estate.     2  P.  A.  Browne's  R.  198. 

In  Starrett  v.  Wynn,  17  Serg.  and  Rawle,  130,  it  is  held, 
that  if  a  hu.4>and  dcteits  his  wife,  and  ceases  to  perform  his 
marital  duties,  the  acquisitions  of  [)roperty  made  by  the  wife 
during  such  desertion,  are  separate  estate,  and  that  she  may 
dispose  of  such  property  by  will  or  otherwise. 
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[*2S2]  *These  cases  are  nndoiibtedly  relaxations  of  the  rig- 
id rules  of  the  aiicieut  eonnnun  law,  or  rather  excep- 
tions to  those  rules,  and  are  in  conflict  with  many  other  ca.fes, 
but  are  sufficient  to  sliow  that  the  view  we  take  is  not  wholly 
novel. 

In  case  of  abandonment  of  the  wife  by  the  husband,  the  rea- 
son of  the  rule  of  the  connnon  law  concerning  the  niarital  rela- 
tions, ceases  to  exist,  and  with  the  reason,  the  rule  should  cease, 
when  demanded  by  the  necessities  of  justice. 

Why  should  a  woman,  abandoned  by  her  husband,  and  with- 
out means  of  living,  not  be  permitted  to  provide  for  the  ne- 
cessities of  herself  and  family  by  ind\istry  and  economy,  to  ac- 
quire property,  to  control  her  own  actions,  and  to  protect 
her  person  and  acquisitions?  Ilhistrations  of  extreme  hard- 
ship might  be  given  withoutlimit,  but  they  are  familiar  to  every 
observing  person.  It  is  true,  the  law  ])rovides  tor  divorce 
from  the  bands  of  matrimony  in  certain  cases,  but  many  women 
have  conscientious  scruples  against  obtaining  a  divorce  and 
should  not  be  compelled  to  violate  conscience  to  acquire 
the  mere  ability  of  living  by  the  fruits  of  their  own  labor. 

The  husband  is  discharged  from  his  liability  to  j^rovide  for 
the  wife,  if  she,  without  cause,  abandons  him,  and  why  tlie  wife 
being  abandoned  by  the  husband,  should  be  kei)t  continually 
subject  to  his  plunder,  or  to  that  of  his  creditors,  must  be  hard 
to  ansM-er,  J^ixuis  v.  Fisher,  5  Gil.  569;  McCtdcheon  v.  Ah- 
Gahay,  11  John.  R.  282;  Eutherford  v.  Cox,  11  Missouri  R. 
3-47.     ' 

We  hold  the  law  to  be,  that  where  the  husband  comi^elstlie 
wife  to  live  sej.arate  from  him,  either  by  abandoning  her,  or 
by  forcing  her,  by  whatever  means,  to  leave  hin\,  and  such  sep- 
aration is  not  merely  tem])orary  and  capricious,  but  ]'»ermanent, 
and  without  exjieciation  of  again  living  together,  and  the  wife 
ig  unprovided  for  by  the  husband,  in  such  mannei-  as  is  suited 
to  their  circumstances  and  condition  in  life,  she  may  acquire 
]iro])erty,  control  her  person  and  acquisitions,  and  contract,  sue 
and  be  sued  in  relation  to  tliem,  as  a  feme  sole,  duj-ing  the 
continuance  of  such  condition. 

But  if  such  se|)aration  is  the  fault  of  the  wife,  she  can  acquire 
no  rights  tliereby. 

No  question  is  raised  as  to  the  propriety  of  interposing  the 
defense  in  abatement  instead  of  in  bar  to  the  action,  and  no 
opinion  is  expressed  upon  that  point. 

Judgment  affirmed. 
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*FiiANCis    C.  Sheeman  et  al.  v.  Alfeed     [*283] 

Dutch. 

Error  to  Cook  County  Court  of  Common  Pleas, 

Notice  of  special  defense. — Notice  of  special  defense,  given  with 
the  general  issue,  stands  in  place  of  a  special  plea,  and  if  the  matter  stated 
in  the  notice  is  not  a  good  defense  in  law,  no  proof  can  be  given  under  it. 

Administrator — Rent. — An  administrator  or  executor  cannot  distrain 
or  sue  for  rent  which  accrues  after  the  death  of  the  owner  of  the  land. 
The  rent  in  such  case  goes  to  the  heir. 

Distress  warrant — Execution  of. — If  a  distress  warrant  is  executed  in 
the  night  time,  it  is  a  trespass. 

Same. — Damages. — In  an  action  of  trespass,  for  damages  resulting  from 
the  execution  of  a  distress  warrant,  it  is  erroneous  to  instruct  the  jury,  that 
"the  manner  in  which  the  warrant  was  executed,  and  the  plaintiif  "s  property 
used,  is  evidence  to  show  malice,  and  may  be  taken  into  consideration  to  en- 
hance damages,"  as  such  language  might  lead  the  jury  to  suppose  that  the 
question  of  malice  was  settled  by  the  court  as  a  matter  of  law. 

If  a  distress  warrant  is  made  oppressive,  or  is  wrongfully  executed,  the 
jurj-  may  take  the  fact  into  consideration. 

Instructions. — Instructions  should  be  so  drawn  as  to  declare  the  law 
upon  a  supposed  state  of  facts  to  be  found  by  the  jury,  and  not  assume  the 
facts  as  determined. 

Vindictive  damages. — In  trespass,  a  plaintiff  may  recover  vindictive  or 
exemi)lary  damages,  and  he  may  recover  special  damages  resulting  from  a 
wrongful  act,  if  stated  and  claimed  by  his  declaration. 

Evidence.— Evidence  as  to  the  value  of  the  business  interrupted  or  de- 
stroyed, is  proper  under  a  proper  statement  in  the   pleadings. 

Aggravation  of  damages. — If  books  or  papers,  indispensable  to  the 
business  of  the  plaintiff,  though  of  little  or  no  value  in  market,  are  ma- 
licir)u~ly  or  wantonly  taken,  it  is  proper  to  consider  the  fact  in  aggravation 
of  damages. 

Evidence  as  to  relation  op  landix)rd. — The  parties  who  issue  the 
distress  warrant,  may  show,  although  there  is  a  written  lease,  that  they 
have  Vjeen  recognized  and  treated  by  the  tenant  as  landlord. 

Mitigation  of  damages. — The  record  of  judgment  resulting  from  the 
distress  warrant,  would  be  proper  evidence  in  mitigation  of  damages,  upon 
an  action  for  an  abuse  of  the  process  in  its  service. 

This  cause  was  heard  before  J.  M.  Wilson,  Judge  of  the 
Cook  County  Court  of  Common  Pleas,  at  the  February  term, 
1854,  of  that  Court. 

The  opinion  of  the  Court  gives  a  statement  of  the  case. 

H.  Frink  and  A.  W.  Windett,  for  Plaintiffs  in  Error. 

Hervey  and  Clarkson  for  Defendant  in  Error. 

Cited:    Instructions  should  be  given  how,  39  111.  28  ;  18  111,  266;  105  111. 
418.     Motives,  as  affecting  exemplary  damages,  70  lU.  436. 
See  further  as  to  instructions,  101  111.  95. 
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Skinner,  J.  This  was  an  action  of  trespass  by  Dutch  against 
Sherman,  Updike  and  Regan. 

The  declaration  alleges  that  the  defendants  entered  the 
premises  and  printing  establishment  of  the  p]aintiif,  and  took 
and  converted  the  materials,  books,  ]^apers,  and  so  forth,  there- 
of. In  one  of  the  counts  the  plaintitf  a^egos  special  damages 
in  the  snspen^,ion  of  his  newspaper,  the  loss  of  subscribers  to 
the  same,  of  advertising  jmtronage  of  individuals,  and  of  the 
United  States,  in  the  loss  of  ];rotits  of  the  establish- 
[*284]  nient,  in  *delays  and  expenses  in  the  re-establish- 
ment of  his  laper,  caused  by  thetres]  ass  complained  of. 

The  defendants  plead  the  general  issue,  and  gave  notice  of 
special  matter  in  defense  of  the  action.  First,  that  the  prem- 
ises in  plaintiff's  declaration  described,  was  the  property  of  the 
estate  of  Peter  L.  Uj  dike,  deceased;  that  Sherman  and  Updike 
were  tlie  administrators  of  the  estate  of  said  Peter  L.  Updike; 
that  plaintiff  w^as  indebted  to  Sherman  and  Updike,  as  snch 
administrators,  for  rent  due  them  for  the  use  of  said  premises, 
in  $51.66,  upon  a  holdhig  over  of  jslaintifi  of  the  same,  under  a 
lease  of  the  premises,  executed  by  said  defendant  Updike,  as  ad- 
ministratrix of  the  estate  of  said  Peter  L.  Updike,  deceased,  to 
said  plaintiff;  tliat  Sherman  and  Updike,  to  collect  the  same 
rent,  executed  their  distress  warrant,  and  delivered  the  same 
to  Eegan  to  execute ;  that  Eegan  by  virtue  thereof,  entered 
the  said  premises  and  seized  the  said  goods  and  chattels,  as  he 
lawfully  might. 

Sec(jnd,  tliat  ]ilaintiff  was  indebted  to  Sherman  and  Ui;dike 
in  $51.66,  for  rent  due  for  said  j)remises;  that  they,  to  collect 
the  same,  executed  their  distress  warrant  as  follows:  setting 
out  the  v,-arrant  signed  by  Sheruian  and  Updike,  as  administra- 
tors of  the  estate  of  Peter  L.  U;  dike,  deceased,  and  reciting 
that  the  rent  was  due  upon  a  holding  over  of  ])laintiff,  under  a 
lease  of  the  premises,  executed  by  Updike,  as  administratrix  of 
the  estate  of  Peter  L.  Updike,  deceased,  to  the  pilaintitf,  and 
that  the  same  was  delivered  to  Regan  to  execute,  and  that 
Regan,  by  virtue  thereof,  entered  the  [jremises  and  seized  the 
goods  and  chattels,  as  he  lawfully  might. 

The  cause  was  tried  by  jury,  and  a  veidict  rendered  against 
defV'ndunts  for  $4,500  damages.  Motion  by  defendants  for  a 
new  trial.  Motion  overruled,  and  judgment  upon  the  verdict. 
The  defendants  appealed. 

The  following  questions  arise  upon  this  record: 

Pirst.  Did  the  court  below  err  in  giving  the  instructions 
asked  for  by  the  plaintiff? 

Second.  Did  the  court  err  in  rejecting  certain  testimony 
offered  by  defendants? 
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Tliird.  Did  the  court  err  in  admitting  certain  testimony  on 
the  part  of  the  plaintiff  ? 

The  evidence  establishes,  that  under  the  distress  warrant, 
Regan  entered  the  plaintift's  printing  rooms,  in  Chicago,  and 
took,  carried  away  and  sold,  .the  printing  materials  of  the 
plaintiff,  of  about  the  value  of  Sl,5uu,  and  a^so  the  books, 
papers,  tiles,  and  so  forth,  belonging  to  the  establishmenc ;  that 
in  consequence  thereof,  the  newspaper  of  the  plaintiff  was 
stoi'ired  and  his  business  suspended  for  some  time. 

*The  instructions  given  on  the  part  of  the  plaintiff,  [*285] 
are  as  follows:  ''  That  the  distress  warrant,  of  itself, 
constitutes  no  defense  to  the  plainiift's  action."  "If  the  jury 
believe,  from  the  evidence,  that  the  warrant  was  executed  in 
the  night  time,  it  was  a  tresjass,  and  the  plaintiff  is  entitled  to 
recover,  provided  the  jury  believe,  from  the  evidence,  that 
the  plaintiff'  has  made  out  his  case."  "  The  manner  in  which 
the  warrant  was  executed,  and  the  plaintiff's  property  used,  is 
evidence  for  the  consideration  of  the  jury,  to  show  malice  on 
the  ]iart  of  the  defendants,  and  may  be  taken  into  consider- 
ation by  them,  in  enhancement  of  the  damages." 

The  tirst  instruction  was  yjroperly  given.  J^otice  of  special 
defense,  acconi]  anying  the  general  issue,  stands  in  place  of  a 
special  ])lea,  and  lills  the  same  otiice.  If  the  matter  set  up  by 
the  notice  is  not  a  good  defense  in  law,  it  amounts  to  nothing ; 
no  proof  can  properly  be  given  under  it,  and  if  given,  cannot 
avail  the  defendant,  nor  under  the  general  issue  and  a  bad 
notice,  can  the  defendant  give  in  evidence,  in  defense  of  the 
action,  an}'  matter  that,  by  the  rules  of  the  common  law,  should 
be  specially  pleaded.  The  matter  set  up  by  the  notice  was  no 
defense  to  the  action. 

Both  grounds  of  defense  assumed  by  tlie  notice  are,  a  right 
to  distram  as  administrators  of  Peter  L.  Updike,  and  for  rent 
accrued  to  them  (Sherman  and  U[  dike),  as  such  administrators, 
after  the  death  of  their  intestate.  The  law  is  well  settled  that 
an  executor  or  administrator  cannot  distrain,  or  sue  for  rent 
wliicli  has  accrued  or  become  due  after  the  death  of  the  owner 
of  the  land.  The  rent,  in  such  cases,  goes  to  the  heir.  Wright 
v.  Williams,  5  Cowen,  501 ;  Taylor  on  Land,  and  Tenant, 
237 ;   Gfre7i  v.  Ilassie,  13  111.  363. 

The  notice,  like  an  avowry  in  replevin,  should  show  strict 
right  to  make  the  distress,  but  it  shows  affirmatively  that  no 
such  right  existed. 

Our  statute  does  not  change  the  common  law.     It  gives' 
the  executor  no  right  to  control  the  real   estate,  or  the  rents 
of  such  estate  accruing  after  the  death  of  the  owner  of  the 
land. 
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The  second  instruction  was  properly  given. 

If  tlie  distress  warrant  was  executed  in  tlie  nij^lit  time  it 
was  a  tres]}ass.  ArchboM's  Landlord  and  Tejiant,  119  ;  Alden- 
burgh  v.  The  People,  6  Carr.  and  Payne,  212. 

The  warrant  did  not  emanate  from  a  court,  or  from  one 
hiving  judicial  authority.  It  was  the  act  of  Sherman  and 
Updike,  was  executed  by  Eegan  as  their  agent,  and  they  arc 
responsible  for  his  acts  under  the  warrant,  done  in  the  execu- 
tion of  it.  Johnson  v.  BarJter,  5  Gil.  425;  Fuller  y.Yoght, 
13  111.  2S5. 

The  third  instruction  is  wholly  objectionable  in  form,  and 
well  calculated  to  mislead  a  jui-y. 
[*286]  *If  the  jury  were  told  by  this  instruction,  that  the 
manner  in  which  the  -warrant  loas  executed  and  the 
plaintiff's  rroperty  used,  was  evidence  of  malice  on  the  part  of 
the  defendants,  it  is  erroneous,  and  the  instruction  may  have 
been  so  taken  by  the  jury.  It  is  a  legal  maxim,  "  that  the 
court  is  for  the  law,  and  the  jury  for  the/ftc^^." 

From  this  instruction  the  jury  might  have  treated  the  ques- 
tion of  malice  as  settled  by  the  court  as  matter  of  law,  by 
M'hich  tliey  were  bound,  without  regard  to  the  facts  found  by 
them.  If  the  manner  of  executing  the  warrant  was,  in  fact^ 
unusual,  oppressive  or  excessive,  or  if  the  ])roperty  was,  in 
fact,  abused  or  wrongfully  injured,  these  facts,  being  found  by 
the  jury,  were  proper  for  their  consideration  in  determining 
upon  the  question  of  malice,  but  it  was  for  them  alone  to  de- 
termine what  the  facts  were. 

Instructions  should  be  so  drawn  as  to  state  the  law  upon  a 
supposed  state  of  facts  to  be  found  by  the  jury,  and  not  assume 
the  facts  as  determined.  If  the  fact  is  so,  the  law  is  so  ;  leav- 
ing to  the  jury  to  tind  the  fact.  Earns  v.  BlacJchart,  12  111. 
195. 

Tlie  court  ]:)ermitted  the  ]Dlaintiff  to  prove  the  manner  of 
executing  the  warrant,  the  character  of  the  printing  establish- 
ment, the  amount  of  advertising,  profits  and  value  of  the  con- 
cern, the  character  of  the  library,  books,  and  tiles  of  pai)ers 
seized,  and  damages  to  the  plaintiff  under  the  circumstances, 
by  the  suspension  of  his  paper,  the  loss  of  advertising  patron- 
age and  subscribers. 

"We  think  the  evidence  was  properly  admitted.  The  general 
rule  is,  that  in  tres])ass  the  plaintiff  may  recover,  not  only  for 
tlie  pecuniary  loss  sustained,  as  the  natural  and  legal  conse- 
quence of  tlie  trespass,  but  he  may  recover  vindictive  or  ex- 
emplary damages,  in  consideration  of  the  circumstances  attend- 
ing the  wrongful  act,  the  malice,  willfulness,  wantonness  or  cor- 
rupt motive  attending  the  act.     He  may  also  recover  in  respect 
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to  any  srecial  or  f  ecnliar  damages  resulting  from  the  wrong- 
ful act,  and  of  which  the  wrongful  act  is  the  moving  or  effi- 
cient cause,  if  such  damages  are  stated  in  the  declaration.  1 
Chitty's  Pi.  398,  399  ;  2  "Starkie's  Ev.  813,  814;  Anthony  v. 
Gilbert,  4  Blackf.  3-i8  ;  Spegelmoyer  v,  Walter,  3  Watts  and 
Ser.  540  ;  Merrills  v.  Tariff  Maniifaeturing  Company,  5 
Conn.  384 ;  Denison  v.  Hyde,  1  Conn.  508  ;  Edwards  et  al. 
V.  Beach,  3  Day,  447  ;  Johnson  v.  Courts,  3  Harris  and  Mc- 
Henry,  510;  Dickinson  v.  Boyle,  17  Pick.  78. 

It  was  rroper  that  the  jury  should  be  informed  of  the  char- 
acter of  the  ]')roperty  taken,  the  use  to  which  it  was  a]:)pro- 
priated  and  adapted,  the  consequences  that  would  follow  from 
its  removal,  the  manner  of  its  removal,  and  the  cir- 
cumstances *gene)-ally  attending  the  act,  for  the  pur-  [*287] 
pose  of  determining  u]-on  its  value,  and  also  upon  the 
motives  governing  the  defendants. 

If  that  motive  was  to  gratify  revenge,  to  break  up  a  news- 
paper obnoxious  to  them,  or  to  oppress  the  plaintiff  under  the 
color  of  law,  exemplary  damages  would  be  proper,  such  as 
would  serve  as  an  example  to  others. 

The  evidence  of  the  business  of  the  establishment,  of  the 
suspension  of  the  yaper,  and  the  loss  of  ])atronage,  was  proper 
under  the  s];ecial  damages  stated  in  the  declaration.  If  books 
of  peculiar  value,  and  hies  of  ]japers  indispensable  to  the  busi- 
ness of  the  plaintiff,  but  of  little  or  no  real  value  in  market, 
were  unnecessarily  and  wantonly  or  maliciously  taken,  it  was 
matter,  in  acrgravation  of  damages,  proper  for  the  considera- 
tion of  the  jury. 

The  defendants  offered  to  prove  that  the  plaintiff  had  treat- 
ed Sherman  and  Updike  as  his  landlords ;  had  paid  them  rent; 
liadsent  messages  to  Sherman  concerning  the  payment  of  rent ; 
that  rent  was  due  from  him  to  Sherman  and  Updike,  as  the 
parties  understood  the  matter,  and  that  they  had  treated  each 
other  as  landlords  and  tenantin  relation  to  the  premises  occupied 
by  ]ilaintiff.  The  plaintiff  objected  to  this  evidence,  on  the 
ground  that  there  was  a  written  lease,  and  because  the  evi- 
dcTice  was  not  admissible  under  the  pleading. 

The  court  refused  to  admit  the  evidence.  So  far  as  this  evi- 
dence souglit  to  prove  the  contents  of  a  written  instrument,  it 
might  properly  have  been  rejected,  but  the  evidence  was  clear- 
ly designed  for,  and  adapted  to,  other  purposes. 

It  tended  to  show  that  Sherman  and  Updike,  in  making  the 
distress,  acted  in  good  faith,  and  for  that  purpose  was  admissi- 
ab'e,  under  the  general  issue,  in  mitigation  of  damages.  If  the 
]  arties  treated  each  other  as  landlords  and  tenant,  if  rent  was 
1  aid    by  plaintiff  to    Sherman   and  Updike,  and  admitted   by 
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plaintiff   to  have  been  due,  those  facts  would   tend  to   rebut 
malice  in  resorting  to  the  distress. 

Tlie  defendants,  upon  the  same  principle  that  the  plaintiff 
was  allowed  to  ]n-ove.  facts  in  aggravation,  would  have  the  ' 
riijht  to  prove  facts  tcndino;  to  niitio'atc  the  damaa'cs,  and  to 
rebut  malice,  not  amountinij  to  a  justification,  idachhi  v. 
Geortner,  14  Wend.  239  ;  Anthony  v.  Gillert,  4  Bhickf.  348  ; 
HU'gins  v.  Whitney,  24  Wend.  379;  Vosbio'f/h  v.  Welch,  li 
John.  175  ;  I^eed  v,  B/a-b\  S  Watts  andSerg.  189. 

The  defendants  offered   also  in  evidence,  the  record  of  a 
judgment  of  Sherman  and  Ui-dike,  against  tlie   plaintiff',   ren- 
dered bofore  a  justice  of  the  peace,  in  the  matter  of 
[*2S8]     the  distress   *]  roceoding,  to  ]  rove  that  rent  was  due. 
The  court  excluded  the  record  of  the  judgment. 

The  record  is  not  set  out  in  the  bill  of  exceptions,  and  tliis 
court  cannot  deternn'ne  whether  it  cou^d  be  evidence  for  any 
purpose.  It  may  -not  have  shown  notice,  or  ap]^earance  by  the 
plaintiff  in  this  suit,  and  if  it  did  not,  it  would  l)e  vcid. 

If  a  valid  judgment  wasiendered  in  the  distress  ]  roceeding, 
in  favor  of  Sherman  and  Updike  against  Dutch,  for  rent,  the 
record  thereof  would  be  proper  evidcTice  on  the  part  of  de- 
fendants in  this  action,  in  mitigation  of  damages. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Henry  C.  Bryant  v.  John  Sears,  Junior,  et  al. 

Error  to  Iroquois. 

Action  on  notk— Wifkx  x\ii5u  may  show  patltirrok  coNsrnKRATroN 
IN  ACTION  iJY  iNDOusEE. — WhiTft  parties  sold  a  quantity  of  drugs,  witli  the 
good  will  of  their  business,  including  certain  patent  medicines,  promising 
also,  to  assist  in  obtaining  the  agencies  for  the  sale  of  those  medicines,  and 
took  notes  as  a  part  consideration  of  such  sale  and  agreement;  it.  wa^  Ili'ld : 
that  a  failure  of  consideration  might  be  pleaded  to  an  action  by  an  indorsee 
who  had  notice  of  the  transaction  before  he  acquired  the  notes. 

Tins  was  an  action  of  debt,  commenced  by  the  defendants  in 
error,  against   plaintiff  in  error,  in  tlie  Iroquois  Circuit  Court. 

Tlie  declaration  contains  two  counts,  both  on  a  sealed  note 
for  §045.97,  given  by  plaintiff  in  error  to  one  James  Fletcher, 
and  by  Fletcher  assigned  to  plaintiff"  below.  The  note  bears 
date  February  14th,  1854,  and  is  payable  on  the  loth  Novem- 
ber, 1854. 

The  defendant  below  pleaded  two  pleas.     The  fiist  alleges, 
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that  on  tlie  14tli  February,  1854,  the  defendant  below  pui- 
cliased  certain  goods,  wares  and  merchandise  of  Jolm  Harwood 
and  James  Fletcher,  and  also  the  good  will  of  said  Har- 
wood and  Fletcher,  as  druggists,  in  the  town  of  Middleport, 
L-oquois  county,  for  the  term  of  two  years  ;  and  for  and  in 
consideration  that  said  Harwood  and  Fletcher  would  bind 
themselves  not  to  sell  drugs,  or  keep  a  drugstore,  or  go  into 
the  drug  business,  in  Middlejiort,  for  two  years,  and  for  and 
in  consideration  that  Harwood  and  Fletcher  would  assign  to 
defendant  below,  the  agency  of  certain  jatent  medicines,  and 
in  consideration  that  they  would  use  their  influence 
and  best  exertions  with  the  *owners  of  said  ]  atent  [*2S9] 
medicines,  to  procure  said  owners  to  assign  said  agen- 
cies to  defendant  below,  defendant  paid  them  (Harwood  and 
Fletcher,)  §^200  in  cash,  and  executed  to  Fletcher  two  sealed 
notes  ;  one  for  $100,  the  other,  the  note  sued  on  ;  and  Fletcher 
and  Harwood  then  executed  and  delivered  to  defendant  below, 
a  written  agreement  (the  notes  and  agreement  were  mutually 
delivered  and  exchanged  at  the  same  time,  and  by  and  be- 
tween the  same  parties).  Tlie  plea  then  sets  out  Harwood 
and  Fletcher's  written  agreement  in  hcBo  vej'ha. 

The  plea  then  alleges  that  Harwood  and  Fletcher  violated 
the  agreement  in  this,  that  they  did,  within  thirty  days  after 
the  making  the  agreement,  fraudulently  go  into  the  drug  busi- 
ness, in  Middleport,  and  sold  drugs  there,  in  violation  of  the 
agreement,  and  did  not  use  their  influence  and  exertions  with 
the  owners  of  said  patent  medicines  to  procure  them  to  trans- 
fer said  agencies  to  defendant  below,  but  they  fraudulently 
procured  the  agencies  of  a  part  of  said  patent  medicines  to  be 
transferred  to  Martin  Yan  Buren  Harwood,  for  their  benefit, 
and  retained  a  part  themselves,  with  intent  to  cheat  and  de- 
fraud defendant  beloM^,  by  means  of  which  defendant  below 
was  damaged  §1,000,  and  the  consideration  of  said  note  had 
■wholly  failed,  "of  which  the  said  plaintiffs  had  notice,  at  and 
before  the  assignment  thereof  to  them  the  said  plaintiffs." 
But  the  plaintifl's,  well  knowing  the  premises,  but  contriving, 
etc.,  with  Harwood  and  Fletcher  to  deprive  defendant  below 
of  his  just  rights  and  legal  defenses,  took  the  assignment  in 
bad  faith,  witli  a  view  to  defeat  defendant's  remedy,  where- 
foi'e  he  jjrays  judgment,  etc. 

The  second  plea  is  substantially  the  same,  exce]jt  that  it 
sets  out  the  written  agreement  of  Harwood  and  Fletcher,  by 
its  legal  effect  and  not  in  hcec  verba. 

To.  these  pleas  plaintiffs  below  filed  a  general  demurrer, 
which  was  sustained  by  the  court,  and  the  defendant  abiding 
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by  his  demurrer,  judgment  was  rendered  against  him  for  the 
amount  of  the  note  and  interest. 

Plaintiff  in  error  assigns  for  error,  the  judgment  on  de- 
murrer. 

Tliis  cause  was  heard  before  Randall,  Judge,  at  April  term. 
1855,  of  the  Iroquois  Circuit  Court. 

"W.  H.  L.  Wallace,  John  Peaeson,  G.  B.  Ikwin  and  J.  R. 
M.  BryAnt,  for  Plaintiff  in  Error. 

N.  Osgood,  for  Defendants  in  Error. 

Caton  J.  This  action  was  brought  upon  a  promissory  note, 
by  the  assignee,  to  whom  it  was  ti-ansferred  before  it  became 
due.  The  defendant  ]>leaded  two  pleas  of  total  failuie 
[*290]  of  *consideration  to  which  a  demurrer  was  filed  by 
the  plaintiffs,  and  sustained  by  the  court,  which  de- 
cision is  now  assigned  for  error. 

The  first  plea  avers,  that  the  defendant  purchased  certain 
goods  of  Plarwood  and  Fletcher,  and  also  their  good  will  as 
druggists,  in  the  town  of  Middlejiort,  for  the  tei-m  of  two 
years;  and  for  and  in  consideration  that  Ilarwood  and  Fletcher 
would  bind  themselves  not  to  deal  in  drugs,  in  Middleport,  for 
said  two  years,  and  that  they  would  assign  to  the  defendant 
their  agencies  for  the  jiatent  medicines  which  they  had  placed 
in  the  hands  of  defendant ;  and  also,  in  C(->nsideration  that  they 
would  use  their  best  influence  and  exertions  to  procure  the 
owners  of  those  ])atent  medicines  to  transfer  the  agencies 
thereof  to  the  defendant;  tlie  said  defendant  paid  the  said 
Ilarwood  and  Fletcher  the  sum  of  ^2(H),  and  executed  tlie 
note  sued  on,  and  another  note  of  one  hundred  dollars.  The 
]ilea  further  avers,  that  at  the  same  time  of  the  execution  of 
the  notes,  and  the  payment  of  the  two  hundred  dollars,  Har- 
wood  and  Fletcher  executed  their  agreement  in  writiuiz;  to  tlie 
defendant,  which  is  set  out  in  the  ])lea  m  hwe,  verba,  Avhcrein 
tliey  agree  not  to  go  into  the  drug  business,  and  to  transfer  tlie 
agencies  of  the  patent  medicines,  and  to  use  their  endeavors  to 
procure  the  owners  thereof  to  do  so  substantially,  as  is  pi-evious- 
ly  alleged  in  the  ])lea.  Tlie  plea  then  sliows,  that  Harwood 
and  Fletcher  violated  tliis  agreement  in  every  particular,  by 
which  the  defendant  w^as  damaged  to  the  amount  of  one 
thousand  dollars,  whereby  tlie  consideration  of  the  note  had 
failed,  etc.,  of  which  the  ]ilaintiffs  had  notice. 

The  second  ]ilea  was  like  tlie 'first,  except  that  it  sets  out 
the  written  agreement  of  Ilarwood  and  Fletcher,  according  to 
its  legal  effect,  instead  of  reciting  it  verbatim,  as  in  the  first  plea. 
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These  pleas  were  evidently  misapprehended  hj  the  circuit 
court,  as  thej  have  been  by  counsel  here.  They  do  not,  ;  s 
was  supposed,  show  that  the  stock  of  goods,  the  purchase  of 
which  is  stated  in  th^  introductory  part  of  the  plea,  formed 
any  part  of  the  co  sideration  of  the  note.  The  purchase  of 
the  stock  of  go-  ds  is  stated  by  way  of  inducement,  but  a]> 
]:ears  to  have  been  a  distinct  transaction,  and  so  far  as  aj^pears 
in  the  plea,  the  goods  were  paid  for,  or  were  to  be  paid  for, 
in  some  other  way.  The  two  hundred  dollars  in  casli  and  the 
two  notes  were  given,  not  for  the  stock  of  goods,  but  for  the 
good  will  of  the  trade,  and  the  undertaking  of  Harwood  and 
Fletcher  to  use  their  exertions  to  procure  for  the  defendant, 
the  agencies  of  the  patent  medicines.  This  is  the  express 
averment  of  the  pleas,  and  no  other  consideration  is  intimated 
in  the  pleas,  nor  could  any  other  have  existed,  if  the  pleas  are 
true.  This  considei-ation  for  which  the  note  was  thus 
given,  is  shown  to  have  failed,  *of  which  the  plaint-  [*291] 
iffs  had  notice  at  the  time  of  the  assignment  to  them. 
AYhen  carefully  examined,  and  properly  understood,  these 
pleas  show  a  perfect  defense  to  the  note,  under  our  statute, 
and  the  demurrer  should  have  been  overruled. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  Lapointe  v.  Alpheds  Stewart. 

Error  to  Cook  Comity  Court  of  Common  Pleas. 

Non-resident — Distress  warrant — Security  for  costs. — A  non- 
resident landlord,  who  issues  a  distress  warrant  against  a  tenant,  must  give 
security  for  costs. 

A  commencement  by  distress,  is  a  "case  at  law  or  equity, "  within  the 
meaning  of  our  statute,  which  requires  a  non-resident  to  give  security  for 
costs. 

This  was  a  proceeding  by  a  distress  warrant,  which  is  in 
these  words: 

"  To  Moses  Hanks,  of  Cook  County,  Greeting: 

Whereas,  John  Lapointe,  of  Chicago,  Cook  County,  is  justly  indebted  to 
Alpheus  Stewart,  of  New  York,  and  .John  F.  Temple,  of  Chicago,  for  the  use 
of  said  Alpheus  Stewart,  in  the  sum  of  $309.00,  three  quarters'  rent  of  the 
premises  known  as  a  portion  of  lot  2,  B.  70,  School  Section  Addition  to  Chi- 
sago, being  that  portion  of  said  Lot  No.  2,  fronting  west  on  Canal  Street,  in 

Cited:  71  111.  52. 
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the  city  of  Chicagro,  accruing  from  the  first  day  of  August,  1853.  Now, 
therefore,  I  do  hereby  authorize  you  to  make  distress  according  to  law,  for 
said  rent,  of  the  goods  and  chattels  of  said  John  Lapointe,  to  be  found  in 
your  county.  In  witness  whereof,  I  have  hereunto  set  my  hand  this  12th  day 
of  August,  1855. 

(Signed,)  ALPHEUS  STEWART,  Landlord, 

By  John  F.  Temple,  his  Agent. 

Upon  the  return  of  the  summons,  the  tenant  appeared  and 
filed  an  affidavit,  showing  that  Stewart  is  a  non-resident  of  this 
State,  and  thereupon  entered  his  motion  for  security  for  cos-ts, 
which  motion  was  denied.  A  motion  was  also  made  to  dismiss 
the  proceeding,  which  assigned  several  reasons,  which  motion 
was  also  denied.  The  tenant  then  tiled  a  plea,  denying  his 
indebtedness,  and  a  notice  of  special  causes  uf  defense. 

At  October  term,  1854,  of  the  Cook  County  Court  of  Com- 
mon Pleas,  J,  M.  Wilson,  Judge,  presiding,  the  case  was  sub- 
mitted to  a  jnry,  and  there  was  a  verdict  and  judgment  for 

the  landlord  for  the  sum  of  ^262.50.  A  motion  for 
[*292]     a   new    trial  *was  overruled.     The    tenant   sued  out 

this  writ  of  error,  assigning,  among  other  errors,  the 
refusal  of  the  court  below  to  dismiss  the  proceeding  for  want 
of  security  for  costs. 

H.  F.  Waite,  for  Plaintiff  in  Error. 

C.  Haven,  for  Defendant  in  Error. 

Caton,  J.  No  argument  can  make  this  warrant  the  au- 
thority of  any  one  but  Stewart,  to  levy  the  distress.  With  his 
name  alone  it  is  signed  by  his  agent,  and  for  the  purposes  of 
this  case,  we  shall  assume  that  it  was  regularly  issued  by  him 
as  landlord,  and  certainly  it  was  issued  for  his  use  alon*.  The 
question  then  arises,  whetlier  this  is  a  "case  at  law  or  equity," 
within  the  meaning  of  our  statute,  requiring  a  non-resident  to 
give  security  for  costs.  For  the  purpose  of  determining  this 
(piestion  ]u-oi  erly,  it  is  necessary  to  recur  to  our  Landlord  and 
Tenant  Act,  under  which  this  jiroceeding  was  instituted,  the 
sixth  section  of  which  is  as  follows:  "In  all  cases  of  distress 
for  rent,  the  ]ierson  niaking  the  same  shall  immediately  file 
with  some  justice  of  the  peace,  in  case  the  amount  claimed 
docs  not  exceed  one  hundred  dollars,  or  with  the  clerk  of  the 
circuit  court,  in  case  it  exceeds  tliat  sum,  a  copy  of  the  distress 
wari'ant,  together  with  an  inventory  of  the  pro].erty  levied 
uron,  and  thereupon  the  i^arty  against  whom  the  distress  war- 
rant shall  liave  issued,  shall  be  duly  summoned,  and  tlio  amount 
due  from  him,  assessed  and  entered  upon  the  iccords  of  the 
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court  finding  the  same.  The  said  court  shall  certify  to  the 
person  or  officer  making  the  same,  the  amoimt  so  found  to  be 
due,  together  with  the  costs  of  court,  and  the  said  officer 
shall-  thereupon  proceed  to  sell  the  property  so  distrained,  and 
make  the  amount  so  certilied  to  him,  and  return  the  certificate 
so  issued  to  him,  with  an  indorsement  thereon  of  his  proceed- 
ings, which  return  and  certificate  shall  be  filed  in  the  proper 
court." 

At  common  law,  undoubtedly,  the  landlord's  warrant  and  the 
proceedings  thereon,  were  in  no  sense  a  "case  in  law  or 
equity,"  but  this  statute  has  essentially  change.d  the  rights  and 
securities  of  the  ]"arties,  or  rather,  the  remedy  in  such  a  case. 
Formerly  the  landlord  proceeded  entirely  at  his  peril,  with 
the  right,  it  is  true,  to  satisfy  his  demand  for  rent,  pu-ovided 
any  was  due,  but  liable  to  be  treated  as  a  tnrt  feasor.,  if  he  is- 
sued his  warrant  for  more  than  was  due.  This  statute  has  in- 
terposed, and  so  far  abridged  that  right,  that  he  cannot  sell  the 
tenant's  proi^erty,  even  for  the  amount  which  is  due,  till  he  has 
first  estaljlished  his  claim  in  a  court  of  justice;  but  a  correla- 
tive security  is  extended  to  the  landlord,  so  that  when 
lie  has  thus  established  *his  claim,  it  is  conclusive  in  [*293] 
liis  favor  that  so  much  rent  is  due,  for  which  he  had 
a  right  of  distress.  The  tenant  could  not  afterwards  sue  him 
in  trespass  or  rejilevin,  and  insist  that  there  was  not  rent  in 
arrear.  The  proceeding,  provided  by  the  statute,  is,  in  every 
sense,  a  case  in  court.  The  landlord,  or  his  bailiff,  files  his 
warrant  with  an  inventory  of  the  property  levied  upon,  in 
court,  and  causes  the  tenant  to  be  summoned  into  court  to 
answer,  whether  tliere  is  not  so  much  rent  in  arrear.  An  issue 
is  found,  although  not  by  special  pleading,  but  by  the  statute 
itself,  which  issue  is  tried,  and  a  judgment  is  rendered  in  favor 
of  the  successful  party.  I  say  judgment,  for  this  court  has 
exi  ressly  so  decided,  and  that  an  apjieal  might  be  taken  from 
such  judgment.  To  say,  then,  that  this  is  not  a  case  in  court, 
is  to  deny  the  legal  meaning  of  terms.  This  case  is  not  only 
within  the  letter  of  the  statute  requiring  security  for  costs,  but 
it  is  esj  ecially  within  its  object  and  intent.  Costs  are  made 
not  only  to  the  officers  of  the  court,  but  to  the  tenant,  in  case 
he  succeeds,  which  the  landlord  is  liable  to  pay,  and  thei'e  is 
as  much  propriety  in  requiring  him  to  give  security  for  costs, 
as  in  any  other  case  which  can  be  instituted  in  a  court  of  jus- 
t  ce.  The  court  erred  in  overruling  the  motion  to  dismiss  for 
want  of  security  for  costs,  and  the  judgment  must  be  re- 
verccd. 

Judgment  reversed. 
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David  L.  Hough  v.  HsMANrBALDWiN  et  al. 

Error  to  La  Salle. 

Certtokari — Petition  FOR — What  must  be  shown. — A  petitionto  the 
Circuit  Court  for  a  certiorari  to  a  justice  of  the  peace,  to  fend  up  papers 
for  a  review  of  Ms  decision,  must  show  that  the  judgment  rendered  by  thi 
justice  is  unjust. 

It  is  not  sufficient  to  show  that  the  justice  erred  in  rejecting  or  receiving 
testimony,  if  it  does  not  also  appear  that  the  petitioners  were  injured  by  the 
amount  of  the  judgment. 

When  the  record  do-^s  not  show  the  grounds  of  the  decision  complained  of, 
a  bill  of  exceptions  should  be  taken,  setting  forth  the  evidence,  or  this  court 
will  presume  that  the  decision  below  was  correct. 

This  writ  of  error  was  sent  to  tlie  La  Salle  County  Conrt. 
The  judgment  compkined  of  was  rendered  at  the  December 
term,  1854,  of  the  La  Salle  County  Court,  H.  G.  Cotton,  ]^re- 
siding.  The  opinion  of  the  Court  gives  a  statement  of  the 
case. 

[*294]         *IIiGGiNS,  Beckwith  and  Stkotiiek,  for    Plaintiff 
in  Error. 

B.  C.  Cook,  for  Defendants  in  Error. 

Skinner,  J.  Hough  sued  Baldwin  and  Chapman  before  a 
justice  of  the  peace  of  La  Salle  county,  on  a  demand,  in  as- 
sumpsit, of  $100.  The  justice  rendered  judgment  against 
Baldwin  and  Cliarman  for  $99.80. 

Baldwin  and  Chapman  sued  out  of  the  county  court  of  La 
Salle  county,  the  writ  of  certiorari,  and  the  cause  was  brought 
into  that  court  for  trial. 

Hough  ap])eared  in  the  county  court,  and  moved  to  dismiss 
the  certiorari,  for  want  of  a  sufticient  petition,  which  motion  the 
court  overruled,  and  the  cause  was  then  continued.  At  the 
next  term,  Hough  entered  his  motion  for  a  continuance;  the 
court  overruled  the  motion  and  dismissed  the  suit.  No  cause 
appears  in  the  record  for  dismissing  the  suit,  and  no  bill  of 
exceptions  was  taken. 

The  ]ietition  for  certiorari  sets  forth  that  Hough,  on  the  1st 
day  of  July,  1854,  before  a  justice  of  the  ]  eace  of  La  Salle 
county,  recovered  a  judgment  against  petitioners  for  $99.80, 
and  costs  of  suit;  that  the  judgment  Avas  not  the  result  of  neg- 
ligence in  petitioners,  and  that  the  same  is  unjust  and  erroneou»> 
in  this:  that  the  justice  excluded  as  evidence,  on  the  trial,  the 
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account  books  of  petitioners,  whicli  were  offered  in  evidence  by 
petitioners,  (after  proper  foundation  had  been  Jaid  for  their 
introduction.)  to  prove  a  settlement  between  them  and  Hongli; 
and  that  the  justice  rendered  judgment  against  petitioners  "on 
testimony  which,  in  their  opinion,  was  wholly  insufficient  to 
show  any  indebtedness  from  petitioners  to  Hough;  that  it  was 
not  in  the  power  of  petitioners  to  take  an  ajipeal  in  tlje  ordmary 
way,  for  the  reason,  that  on  or  about  the  15th  day  of  July, 
1854,  petitioners  applied  to  the  justice  for  an  appeal;  that  the 
justice  made  out  an  aj^peal  bond    for    ]^etitione/s    to    execute, 
with  dii'ections  to  petitioners  to  have  the  same  executed   and 
left  with  some  workmen  in  the  employ  of  said  justice:  that 
soon  after  this,  the  justice  went  into  Bureau  county   and  there 
remained  until  after  the  expiration  of  twenty  days  from  the 
time  of  the  rendition  of  said  judgment;  that  on  or   about  the 
15th  day  of  July,  1854,  petitioners  executed  said  appeal  bond, 
with  Isaac  R.  Hitt  as  security,  and  left  the  same  with  the  work- 
men  of  said  justice,  according  to   his  directions;  that  after  the 
return    of  the  justice  and  after  the  expiration  of  twenty  days 
from  the  time  of  the  rendition  of  said  judgment,  the  justice 
informed  ] -etitioners  that  he  had  made  a  mistake  in 
drawing    the  aji]  eal   bond    *and   had  drawn  it  as    in      [*295] 
case  of  an  appeal  to  the  circuit,  instead  of  the  county 
court,  and  that  the  same  was  therefore  void. 

It  does  not  a]ipear  from  the  petition  that  the  jndgment 
rendered  by  the  justice,  is  unjust ;  that  Baldwin  and  Chapman 
did  not  owe  Hough  the  full  amount  of*  the  judgment,  and  if 
they  did  the  judguient  is  not  "  erroneous  and  unjust"  in  the 
sense  used  in  the  statute. 

'Ihe  statute  requires  that  the  petition  "set  fortli  and  show" 
that  the  judgment  is  unjust  and  erroneous,  and  wherein  the 
injustice  and  error  consists.  It  is  not  sufficient  that  the  jus- 
tice, in  receiving  or  rejecting  testimony,  or  in  any  matter 
arising  upon  the  trial,  erred  in  point  of  law,  so  that  the  peti- 
tioners are  not  injured  in  the  tinal  determination,  in  the 
amount  of  the  judgment  recovered. 

Baldwin  and  ChajDman  are  i^resumed  to  know  whether  they 
owed  Hough  the  amount  of  the  judgment,  and  they  avoid  de- 
nying that" they  did  owe  it,  by  alleging  error  of  the  justice  in' 
excluding  their  account  books  as  evidence  of  a  settlement,  and 
that,  in  their  opinion,  tKe  evidence  did  not  warrant  the  final 
judgment  of  the  court.  The  county  court  erred  in  not  dis- 
missing the  certiorari  for  want  of  a  sufficient  petition.  Mur- 
ray \.  Murphy,  decided  at  the  present  teim,  and  cases  there 
cited.     Ante,  p.  275. 

It  is  unnecessary  to  decide  whether  Baldwin  and   Chapman 
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used  sufficient  diligence  to  take  an  ap]ieal  in  the  ordinary  "svay, 
and  no  opinion  is  expressed  on  this  point.  It  may  be,  that 
they  may  yet  perfect  their  appeal,  by  obtaining  an  order  from 
the  county  court  to  the  justice,  to  s6nd  up  the  j^apers  in  the 
case,  and  by  filing,  in  that  court,  an  amended  bond. 

This  court  cannot  determine  whether  the  county  court  erred 
in  dismissing  the  suit.  The  presiimj^tion  is  that  the  decision 
was  correct,  and  nothing  appears  to  the  contrary.  Where  the 
record  does  not  show  the  grounds  of  the  decision  comi^lained 
of,  a  bill  of  exceptions  should  be  taken,  setting  forth  the  evi- 
dence, otlierwise  this  court  will  presume  that  there  was  evi- 
dence justifying  the  decision.  Reeve  v.  Mitchell,  15  111.  297; 
Casey  v.  Harvey,  14  111.  45;  Gallimore  v.  Dazey,  12  111.  143. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


[*296]     *HEiVRY   Miller,  Appellant,   v.  Alvina  C. 

MiLLEK,  Appellee. 

Appeal  from  Cook  County  Court  of  Common  Pleas. 

Notice  of  set-opp. — A  notice  of  set-oflF  is  to  be  regarded  as  a  plea,  and 
a  bill  of  particulars  accompanying  it  may  be  treated  as  a  part  of  the  record, 
and  may  be  read  to  the  jury,  and  commented  upon,  in  an  action  between 
parent  and  child  to  recover  for  services  performed.* 

Child  living  with  parent  after  majority — Wages — Presumption. 
— If  a  child,  after  arriving  at  majority,  continues,  as  before,  to  live  with  his 
parent,  the  presumption  is,  that  wages  are  not  to  be  paid  for  services  per- 
formed, but  this  presumption  may  be  rebutted,  by  proof  of  a  contract,  ex- 
press or  implied,  or  of  such  circumstances  as  willestiiblish  that  wages  were 
to  be  paid.*' 

This  cause  was  tried  before  J.  M.  Wilson,  Judge,  and  a  jury, 
at  September  term,  1854,  of  the  Cook  County  Court  of  Com- 
mon Pleas.  Verdict  and  judgment  for  $1,200.  The  facts  of 
the  case  are  set  out  in  the  opinion  of  the  court. 

Blackwell,  Ballingall  and  Undekwood,  for  Appellant. 

G.  GooDKicii,  for  Appellee. 

Cited:  18  111.  47:  82  111.  217;  3  Bradw.  495;  12  Bradw.  482. 

"Pattersons.  Steele,  o6  111.  272. 

>>  Freeman  i'.  Freeman,  fi5  111.  106:  Byers  r.  Thompson,  66  111.  421;  Griffin 
r  F.  Nat.  Bank   of  Morrison,    74   111.    259:  Morton  r.  Ramev,  82  ill.  2ir); 
Warren  v.  Warren,  105  111.  568;  C.  &  N.  W.  Ry.  Co.  v.  Chisholm,  79  lU. 
o8i;  Mercer   v.   Jackson,  54  111.  397. 
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Skinnek,  J.  This  was  an  action  of  indebitatus  assumpsit, 
brought  in  the  Cook  ccunty  court  of  common  pleas,  by  Alvina 
C.  Miller  against  Honry  Miller,  to  recover  for  services  ren- 
dered as  a  domestic  servant.  The  defendant  plead  non-as- 
sumpsit, and  accompanied  his  plea  with  notice  of  set-oft",  and  a 
bill  of  ]  articulars  of  the  items  thereof. 

These  items  commence  in  1839,  and  end  in  1853,  and 
amount  to  §l,(i83.  They  are  for  board,  clothing,  nursing  and 
doctor's  bills  in  sickness,  loss  of  time  by  absence  and  sickness, 
money  and  sundry  articles  furnished  plaintift"  by  defendant. 
The  cause  was  tried  by  jury,  and  a  verdict  rendered  for  ])laint- 
iff  of  $I.2''0.  Motion  for  new  trial.  Motion  overruled, 
and  judgment  upon  the  verdict. 

The  evidence  shows  that  plaintiff  is  a  danghterof  defendant 
by  a  former  wife  ;  that  she  is  unmarried,  and  thirty-six  years  of 
age  ;  that  defendant  had  children  by  his  second  wife,  some  of 
whom  are  daughters  ;  that  such  daughters  are  now  grown  up 
and  married ;  that  after  she  became  of  age,  she  remained  at 
her  fatlier's  and  worked  in  the  family  most  of  the  time  ;  that 
a  small  portion  of  the  time,  she  worked  for  other  ]^ersons,  and 
received  pay  therefor  ;  that  when  at  her  father's  she  general- 
ly did  the  hard  work  about  the  house,  cooking,  washing,  etc. ; 
that  lier  father  kept  a  tavern  a  portion  of  the  time,  and  that 
she  did  the  principal  work  of  the  house  during  such  time; 
that  her  ha^f-sisters  did  the  lighter  work  about  the  house  and 
attended  school  ;  that  her  father  furnished  her  cloth- 
ing ;  that  she  ate  with  the  *family  ;  that  she  had  [*297] 
worked  tor  her  father  since  she  became  of  age.  excei^t 
for  a  short ■time,when  she  worked  for  others ;  that  she  (plaintiff) 
did  the  hard  work  of  the  house,  and  was  often  u]>  late,  on  ac- 
count of  travelers  stopping  at  the  tavern  ;  that  pilaintiff  was  a 
good  girl  to  work,  and  that  her  services  were  worth  from  one 
and  a  ha^f  to  two  dollars  per  Aveek. 

The  ])laintitfs  counsel,  in  his  argument  to  the  jury,  read 
portion?  of  the  defendant's  bill  of  ])articulars.  and  commented 
on  the  same,  to  which  the  defendant  objected. 

The  court  overruled  the  objection,  and  the  defendant  ex- 
cepted. 

Tlie  court,  at  the  instance  of  the  plaintiff,  gave  this  instruc- 
tion :  "  If  the  jury  shall  believe  from  the  evidence,  that  the 
])laintiff  was  treated  differently  from  the  other  girls  of  the 
family,  and  did  the  work  of  a  servant,  and  was  treated  as  a 
servant,  these  are  circumstances  which  the  jury  may  take  into 
.  consideration  in  determining  whether  the  parties  expected 
that  compensation  should  be"  made  for  plaintiff's  services  and 
labor  in  defendant's  house." 
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The  defendant  excepted. 

The  eonrt,  at  the  instance  of  defendant,  instructed  the  jnry 
in  substance  :  "  That  if  ])laiutiif  resided  with  her  father, 
after  becoming  of  age,  and  was  treated  as  a  member  of  his 
family,  tlien  tlie  jury  must  be  satisfied  from  tiie  evidence,  that 
at  the  time  when  the  services  were  rendered,  it  was  ex];ected 
by  both  parties,  that  she  should  be  paid  for  such  services,  or 
that  the  circumstances  under  wliich  the  services  were  per- 
formed were  such,  that  such  expectation  was  reasonable  and 
natural;  that  if  she  lived  with  her  father  when  such  services 
were  performed,  as  his  other  children  did,  it  is  inciunbent  on 
the  ])laintiff  to  pirove  an  express  hiring,  or  circumstances  from 
which  an  ex]n'ess  hii'ing  may  reasonably  be  infi  rred,  besides 
the  mere  fact  of  performing  the  services  ;  that  the  law, 
while  the  relation  of  parent  and  child  exists,  raises  no  imp^lied 
contract." 

The  court  refused  the  following  instructions  asked  for  by 
defendant:  "That  the  ])laintilf's  counsel,  by  stating  to  the 
jury  some  of  the  items  in,  and  the  amount  of  the  defendant's 
off-set,  stating  to  them  that  he  inferred  from  such  items  that 
there  was  an  account  between  the  plaintiff  and  defendant, 
and  that  they  could  look  to  it,  lias  thereby  made  the  account 
evidence  for  defendant,  and  the  jury  are  bound  so  to  regard 
it." 

The  defendant  excepted. 

The  case  is  brought  to  this  court  by  apj^eal,  and  tlie  ques- 
tion ])resented  is,  ought  a  new  trial  to  have  been  granted? 

We  regard  the  law  as  substantially  laid  down  in  the  instruc- 
tions given  on  the  part  of  the  defendant  below;  and  the  in- 
struction given  on  the  part  of  the  ])laintiff  below,  as- 
[*298]  sumcs  simply,  *tliat  if  the  daiighfer  was  treated  differ- 
ently from  her  half-sisters  of  the  family,  and  did  the 
work  of  a  servant,  and  was  treated  as  a  servant,  these  are 
circumstances  which  the  jury  may  consider  in  determining 
upon  the  intention  of  the  ]  arties,  as  to  whether  slie  was  re- 
garded as  a  child  residing  with  her  falher  as  a  member  of  the 
family,  or  as  a  servant  working  for  jay. 

All  circumstances  tending  to  show  what  the  intention  was 
in  this  respect,  was  proper  for  the  consideration  of  the  jury. 

We  cannot  discover  that  the  court  erred  in  refusing  the 
instruction  of  defendant,  nor  in  refusing  to  stop  the  plaintiff's 
connsel  from  commenting  upon  the  defendant's  off-set. 

The  notice  of  set-off  is  to  be  regarded  as  a  plea,  and  fills  the 
same  office  in  ])leading,  except  that  it  retjuires  no  rei)lication  ; 
and  the  account,  or  bill  of  particulars,  accompanying  the 
same,  should  be  treated  as  a  part  of  the  record. 
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The  filing  and  setting  up  in  defense  of  the  plaintiff's  de- 
mand, the  account  against  her,  was  wholly  inconsistent  with 
the  idea  of  the  mere  relation  of  parent  and  child,  and  was  a 
circumstance,  together  with  the  items  thereof,  proj^er  for  the 
consideration  of  the  jury.  Some  evidence  in  relation  to  the 
set-off  was  before  the  jury,  the  furnishing  of  clothing  by  de- 
fendant to  the  plaintiff,  and  the  plaintiff'  had  an  undoubted 
right  to  refer  to  it  in  her  argument. 

And  though  the  plaintiff'  mi^ht  refer  to  the  set-off  in  argu- 
ment, and  comment  upon  the  items,  as  inconsistent  with  the 
existence  of  the   relation  of    parent  and  child,  and  consistent 
with  that  of  master  and  servant,  she  would   not  thereby  ad 
mit  the  correctness  of  the  charges  made  therein. 

The  account  is  presumed  to  have  been  made  out  by  the  de- 
fendant, or  under  his  supervision,  and  as  an  act  tending  to  ex- 
plain the  true  relation  of  the  parties,  and  their  understanding 
of  that  relation,  was  pro]3er  for  the  consideration  of  the  jury. 

If  tlie  parties  did  not  contem]ilate  compensation,  the  ac- 
count was  fictitious,  and  this  the  jury  were  not  bound  to  pre- 
sume. 

The  motion  for  a  new  trial  was  properly  overruled.  We 
cannot  say  from  the  record  that  the  verdict  is  manifestly 
wrong,  and  in  such  case,  esjiecially  where  substantial  justice 
apjiears  to  have  been  done,  the  verdict  ought  not  to  be  dis- 
turbed. 

Where  one  remains  with  a  parent,  or  with  a  person  stand- 
ing in  the  relation  of  parent,  after  arriving  at  majority,  and 
remains  in  the  same  apparent  relation  as  Mdien  a  minor,  the 
presumption  is,  that  the  ]mrties  do  not  contemplate  payment 
of  wages  for  services.  This  presumption  may  be  overthrown, 
an  1  the  reverse  established,  by  ]3roof  of  an  express  or  imjilied 
Contract,  and  the  implied  contract  may  be  proven  by  facts  and 
circumstances  which  show  that  both  parties,  at  the 
time  the  services  were  *performed,  contemplated  or  [*299] 
intended  pecuniary  recompense,  other  than  such  as 
naturally  arises  out  of  the  relation  of  ]iarent  and  child.  Will- 
ia?ns  V.  Ilutchhisofi,  5  Barb.  122;  jFiich  v.  Fecliham^  16  Vt. 
R.  150  j  Andrews  and  wife  v.  Fester,  17  Yt.  R.  556. 

Judgment  affirmed. 
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John  H.  Ball  et  al.  v.  Loomis  Shattuck. 

Error  to  De  Ka  lb. 

Return  of  summons.— The  return  of  the  service  of  a  summons,  except 
■where  the  statute  otherwise  provides,  should  show  the  time  when,  upon 
whom,  and  how.  the  service  was  made. 

A  return,  stating  that  a  summons  has  been  duly  served  on  A.  B.,  accord- 
ing to  law,  is  not  good. 

This  judgment  was  rendered  at  October  term,  1854,  of  the 
De  Kail)  Circuit  Court,  J.  G.  "Wilson,  Judge,  presiding,  on  an 
assessment  of  damages  by  the  clerk. 

W.  H.  L.  Wallace,  for  Plaintiffs  in  Error. 

B.  C.  Cook,  for  Defendant  in  Error. 

Skinner,  J,  This  is  an  action  of  assumpsit,  commenced  in 
the  De  Kalb  circuit  court  by  Loomis  Shattuck,  against  John 
H.  Ball,  and  James  L.  Ball.  The  sheriff's  return  of  service  of 
the  summons  is  as  follows ; 

"Sept.  30,  1854. 
I  return  this  summons,  it  having  been  duly  served  on  the  within  named 
John  H.  Ball  and  James  L.  Ball,  according  to  law. 

J.  r.  GLIDDEN,  Sheriff." 

The  defendants  below  not  appearing,  judgment  was  rendered 
against  them  by  default.  The  Balls  assign  for  error  that  the 
sheriff's  return  is  insufficient.  To  give  the  circuit  court  juris- 
diction of  the  persons  of  the  defendants  in  that  court,  a  legal 
sej-vice  of  summons  on  them  was  necessary. 

The  mode  of  service  of  summons,  where  not  otherwise  ]U'0- 
vided  by  statute,  is  by  reading  the  same  to  the  defendants  and 
each  of  them,  and  the  return  should  show  the  time  when,  upon 

whom,  and  how  the  service  was  made. 
[*300]         *The  following  form  may  be  adoj)ted  in  cases  where 
the  statute  does  not  otherwise  provide: 

"  I  did,  on  the day  of ,  18 — ,  serve  this  writ,  by  reading  the 

same  to  the  within  named,  A.  B.     Dated  this day  of ,  18 — . 

C.  D.,  Sheriff  of  H.  C,  111." 

In  this  case,  it  cannot  be  determined,  from  the  i-eturn.  in 
what  manner,  nor  at  what  time,  the  service  was  made  on  tlie 
defendants  below,  therefore  the  circuit  court  had  not  obtained 

Cited  :    67  111.  77,  82, 

LOO 


JUNE   TEEM,  1855.  300 

Dyer  v.  Talcott. 

jurisdiction  of  their  persons,  and  the  judgment  is  erroneous. 
Ogle  V.  Cojf'ej/,  1  Scam.  2?9  ;  BiUingall  v.  Gear,  3  Scam. 
575. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Thomas  Dyer,  impleaded,  etc.  v.  Edwaed  B.  Tal- 
cott. 

Appeal  from  Cook  County  Court  of  Common  Picas. 

CoNTUTBTJTORY  NEGLIGENCE. — In  an  action  on  the  ca<5e  for  damag-es,  for 
injuries  sustained,  the  burthen  of  proof  is  on  the  plaintiff,  to  show  that  he 
exercised  due  care  and  caution,  or  that  his  own  negligence  did  not  contribute 
to  produce  the  injur}-  complained  of,  as  well  as  thiit  the  injury  was  produced 
by  the  negligence  of  the  defendant. 

This  was  an  action  on  the  case,  brought  by  the  appellee 
against  the  appellant,  to  recover  for  damages  done  to  the  steam 
tug  Seneca,  owned  by  the  appellee,  by  reason  of  the  unlawful 
obstruction  of  Chicago  river,  by  the  appellant,  in  placing 
across  it  a  rope,  and  negligently  suffering  it  to  remain,  upon 
wliich  the  tug  ran  afoul,  causing  injury  to  the  tug,  and  detain- 
ing her  from  her  business,  in  making  repairs,  etc. 

The  cause  was  tried  before  J.  5l.  Wilson,  Judge,  and  a 
jury,  at  March  Yacation  term,  1854.  Yerdict  and  judgment 
for  8180. 

The  instruction  upon  which  the  decision  is  made,  is  set  out 
in  the  opinion  of  the  court. 

E.  S.  "Williams  and  Higgins,  Beckwith  and  Steothee,  for 
Appellant. 

Arnold,  Larned  and  Lay,  for  Appellee. 

Caton,  J.  The  court  below  undoubtedly  erred  in  refusing 
to  insti'uct  the  jury  as  requested  by  the  defendant 
below.  That  *request  was  as  follows :  "  That  the  [*301] 
burthen  of  proof,  in  tin's  action,  is  upon  the  plaintiff, 
to  show,  not  only  that  the  defendant  M'as  guilty  of  negligence, 
but  that  he,  himself,  was  not  guilty  of  negligence  or  careless- 
ness."    In  the  case  of   The  Aurora  Branch  Uailroad  Com- 

Cited:  20  111.  488;  37  111.  340;  46  III.  84:  58  111.  306;  64  111.  617;  1 
Bradw.  423  ;  3  Bradw.  5o8;  12Bradw.  189.     See  ante,  p.  198. 
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pafiy  V.  Grimes,  13  111.  R.  585,  this  court  had  occasion  to  ex- 
amine the  question  here  presented  with  some  care,  and  the 
rule  there  laid  down  is,  that  the  burthen  of  proof  is  on  the 
])laintiii",  to  show  that  he  exercised  due  care  and  caution,  or 
that  his  own  negligence  did  not  contribute  to  produce  the  in- 
jury complained  of,  asM'ell  as  that  the  injury  was  produced  by 
the  negligence  of  tlie  defendant,  and  that  is  the  precise  ques- 
tion involved  in  this  instruction,  and  which  the  court  refused 
to  give.  The  authorities  referred  to  in  that  case,  fully  sustain 
thib  position,  and  it  is  not  deemed  necessary  to  re-examine 
them  liere.  We  do  not  deem  it  advisable  to  enter  into  an  ex- 
amination of  the  evidence,  to  ascertain  wliether  a  custom  was 
proved,  as  contended  for,  or  whether  negligence  was  proved 
on  the  part  of  the  plaintiff  or  defendant,  or  whether  the  dam- 
ages allowed  by  the  jury  were  too  high.  Those  aie  questions 
of  fact,  wliich  must  be  submitted  to  another  jury,  under  the 
influence  of  proper  instructions. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Matthew   Laflin  v.  Augustus  Hep.rtngton  et  al. 

Appeal  from  Cook  Coimty  Court  of  Common  Pleas. 

ExECTTTio>r — Issued  after  death  of  debtor — Votd — Sate — Tftird 
ORANTEE — Statute  op  limitations. — An  expcution  issuod  after  the  death 
of  the  jiulprnient  debtor,  is  void,  and  if  a  sheriff  sells  land  under  it,  his  deed 
for  the  land  is  a  nullity.  Yet  such  a  title,  in  the  hands  of  a  third  grantee, 
coupled  with  seven  years'  successive  actual  possession,  in  the  absence  of 
fraud,  is  claim  and  color  of  title  within  the  meaning  of  the  fir  t  section  of 
the  Act  of  the  second  of  March,  1839,  entitled  "  An  Act  to  quiet  possessions, 
and  confirm  titles  to  land." 

Act  ok  1S:J9 — Payment  of  taxes  under. — Under  the  Act  of  1839,  the 
payment  of  taxes  must  be  co-extensive  with  the  party's  color  of  title  and 
possession,  claimed  by  him,  or  to  some  distinct  part  thereof,  capable  of  ascer- 
tainment by  metes  and  bounds,  or  to  some  undivided  interest  therein,  capa- 
ble of  determination  by  computation. 

To  claim  the  benefit  of  this  act,  a  party  must  pay  all  the  taxes  legally 
assessed  upon  the  land  embraced  in  his  paper  title,  and  covered  by  his  pos- 
session. 

The  pajTnent  of  taxes  on  an  undivided  twelve  acres  of  a  tract  of  land,  as- 
sessed as  thirteen  acres,  is  not  a  payment  of  taxes  within  the  meaning  of  the 
said  section. 

Cited:  What  is  color  of  title,  26  111.521;  60  111.  217.  Deed  void  for 
uncertainty,  .35  111.  391.  Bonafde  purchaser's  grantee,  protected  when,  52 
111.  228.  Negligence  to  be  negatived,  70  III.  324.  Payment  of  taxes  under 
paper  title,  a  bar  when,  17  111.  265.  Title  acquired  under  execution,  \oid 
when,  19  III.  111.     Sufficiencv  of  description,  81  III.  298. 

See  Starr  «fe  C.  111.  Stat.  1639,  (Ch.  83  \  6,)  notes. 
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This  cause  was  tried  bj  the  court,  J.  M.  Wilson,  Judge, 
presiding,  at  February  term,  lS5tt:,  of  the  Common 
Pleas  for  *Cook  County.  The  court  found  the  issues  [*302] 
for  the  plaintiffs,  and  the  defendant  guiUy  of  with- 
holding the  premises  described  in  the  declaration,  and  ren- 
dered judgment  that  plaintiffs  recover  the  same.  Motion  for 
a  new  trial  by  defendant,  and  overruled.  The  defendant 
brings  the  case  to  this  court  by  appeal. 

C.  Beckwith  and  I.  N.  Aenold,  for  Appellant, 

G.  Goodrich  and  G.  Mannieee,  for  Appellees. 

Sktxxer,  J.  This  was  an  action  of  ejectment  brought  on 
the  I'jth  day  of  February,  1854,  by  Herrington  and  eight 
others,  against  Laflin,  to  recover  nine-tenths  of  the  whole, 
and  nine-elevenths  of  the  remaining  tenth  of  the  following 
premises:  , 

That  part  of  the  north-west  fractional  quarter  of  section  22, 
T.  39  X.,  R.  14:  east  of  the  third  principal  meridian,  bounded 
north  by  that  part  of  said  quarter  section,  conveyed  by  James 
Herrington,  and  Charity,  his  wife,  to  John  S.  Wright,  by  deed, 
bearing  date  December  3rd,  1834,  recorded  in  book  B,  page 
295,  of  the  records  of  Cook  county  ;  west  by  the  west  line  of 
eaid  quarter  section;  south  by  land  conveyed  by  James  Her- 
rington, and  Charity,  his  wife,  to  Truman  G.  Wright,  by  deed, 
bearing  date  June  3rd,  1835,  recorded  in  book  H,  of  deeds, 
page  118  ;  and  on  the  east  by  Lake  Michigan. 

Laflin  hied  his  plea  of  not  guilty,  and  stipulated  that  at  the 
time  of  the  commencement  of  the  suit,  he  c^aimed  title  to  the 
premises.  A  jury  Avas  waived,  the  cause  was  tried  by  the 
coui't,  and  judgment  of  recovery  in  fee  was  rendered  for 
plaintiffs,  of  the  interest  in  their  declaration  claimed.  Laflin 
anpealed,  and  assigns  for  error  the  rendition  of  this  judgment. 
The  record  being  voluminous,  only  such  portions  of  it  will 
be  referred  to  as  may  be  essential  to  the  points  decided  in 
this  opinion. 

On  the  trial,  the  plaintiffs  proved  that  the  land  was  patent- 
ed by  the  United  States  to  James  Herrington;  that  James 
Herrington  died  in  March,  1839,  and  that  the  interest  in  the 
plaintiff's  declaration  claimed  in  the  land,  descended  to  the 
plaintiffs  through  said  James  Herrington. 

Laflin  proved  a  judgment,  rendered  in  the  circuit  court  of 
Cook  coimty,  on  the  12th  day  of  March,  1838,  in  favor  of 
Harmon  and  Loomis,  against  James  Herrington  ;  that  an  exe- 
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cntion  against  said  Ilerrington  issued  upon  said  judgment,  on 
the  Stli  of  July,  IS-iO  ;  that  the  same  was  levied  upon  the  in- 
terest of  said  Herriugton  in  the  north-west  fractional  quarter 
of  section  22,  T.  39  N.,  R.  14  east  of  the  third  princijial  me- 
ridian, and  a  deed  of  the  sheriff  of  Cook  county,  under  sale 
upon  said  execution,  to  Giles  Spring,  dated  12th  Feb- 
[*303]  ruary,  *1842  ;  that  Sjring  conveyed  the  same  land  to 
William  H.  Brown,  14th  July,  1S42,  and  that  Brown 
conveyed  the  same  land  to  Laflin,  February  18,  1853. 

Laflin  ])roved  that  he  and  Brown,  under  M-hom  lie  claimed, 
had  had  actual  possession  of  the  land,  (without  residence,)  for 
seven  successive  years,  prior  to  1854.  and  up  to  the  commence- 
ment of  the  suit ;  that  they  had  paid  the  taxes  on  the  land  for 
the  years  1848,  1849,  1850,  1851,  1852  and  1853,  before  the 
commencement  of  the  suit,  and  that  they  paid  the  taxes  of 
1847,  on  an  "undivided  twelve  acres  of  the  tract."  It  was 
proved  that  the  records  of  Cook  county  showed  that  ihe  tiact 
wqs  assessed  for  the  taxes  of  1847,  as  thirteen  acres  of  land; 
that  the  taxes  of  that  year  are  marked  on  the  records  as  ])aid 
on  an  undivided  twelve  acres,  and  that  they  were  unj^aid  on 
one  acre,  as  appears  by  said  records,  and  that  on  the  4th  day 
of  July,  1848,  one  acre  of  the  tract  was  sold  for  the  taxes  of 
1847,  to  William  H.  Brown. 

The  question  presented  is,  whether  Laflin  is  witliin  the  pro- 
visions of  the  flrst  section  of  the  act  of  2nd  of  March,  1839. 
The  execution  under  which  the  land  was  sold  to  Sjring,  hav- 
ing issued  after  the  death  of  James  Herriugton  the  judgment 
debtor  was  void,  and  the  sherirt''s  deed  to  him  a  nullity. 
Priclett  V.  Ilart-mck',  15  111.  279  ;  Brown  v.  Parker,  15  111. 
307. 

Although  Laflin's  title  is  void,  by  reason  of  tlie  death  of 
the  judgment  debtor  ])rior  to  the  issuing  of  the  execution, 
upon  which  the  land  was  sold  by  tlie  sheriff  to  Spring,  we 
hold  his  title,  coupled  witli  seven  years'  successive  actual  pos- 
session, in  the  al)sence  of  fraud,  "  claim  and  color  of  title 
made  in  good  faith,''  within  the  meaning  of  tlie  flrst  section 


of  said  act. 

As  the  views  of  this  court,  upon  the  construction  to  be 
given  this  section,  will  appear  in  an  opinion  delivered  in  anoth- 
er case,  decided  at  the  present  term,  it  is  unnecessary  here  to 
state  them. 

But  we  do  not  think  Laflin  has  proved  the  payment  of  "all 
the  taxes  legalf)^  assessed  upon  such  land,"  for  the  seven  years 
of  possession,  within  the  meaning  of  this  section.  The  ]  ur- 
chase  of  one  acre  of  the  tract,  for  the  taxes  of  1847,  by  Brown 
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was  not  a  payment  of   the  taxes  as  to  that  acre.     Irving  v. 
Brownell,  11  111.  402. 

Under  the  act  of  1S39,  the  payment  of  taxes  must  be  co-ex- 
tensive with  the  jarty's  color  of  title  and  possession,  so  far  as 
the  color  of  title  and  possession  relate  to  the  lands,  for  the 
recovery  of  which  the  suit  is  brought,  or  to  some  distinct  part 
thereof,  caj^ab^e  of  ascertainment  by  metes  and  bounds,  or  to 
some  undivided  interest  therein,  capable  of  determination  by 
computation. 

Land   has  boundaries ;    is   known  and  ascertained 
by  such  *buundaries ;  the  quantity  is  necessarily  no     [*30-l:] 
part  of    the  descrii  tion  ;    an  undi.ided    interest    in 
lands  is  known  and  ascertained  by  its  measure,  or  aliquot  por- 
tion of  the  whole  tract,  described  by  certain  boundaries. 

"Twelve  acres,"  or  "twelve  undivided  acres,"  of  a  tract  of 
land,  are  not  twelve  acres  lixed  by  certain  boundaries,  nor  are 
they  an  undivided  portion  of  a  whole  tract,  as  one-lifth,  one- 
ninth,  and  so  forth.  A  deed  for  "  twelve  acres"  of  a  tract  of 
land,  described  l)y  its  metes  and  bounds,  could  convey  noth- 
ing. The  land  could  not  be  found,  ])ointed  out,  nor  could 
possession  of  it  be  given.  Nor  is  "twelve  acres  undivided," 
of  a  tract  of  land,  having  fixed  boundaries,  any  certain  de- 
scription, of  itself,  of  an  interest  in  the  whole  tract.  It  is  no 
delinite  portion  of  the  whole,  capable  of  ascertainment  by  ref- 
erence to  the  description. 

What  is  left  for  the  plaintiffs  to  recover,  of  the  tract  of  land 
described  in  their  dcc\i ration,  in  this  action,  and  of  what  land, 
or  of  what  interest  in  the  land  described,  could  a  writ  of  res- 
titution be  executed  \ 

These  questions  cannot,  from  the  record  in  this  case,  be 
answered.  The  area,  or  quantity  of  land  in  the  fractional 
quarter  section,  and  also  within  the  metes  and  bounds  of  the 
land  described  in  the  i;lnintilf's  declaration,  is  wholly  uncertain. 
"We  cannot  assume  that  the  tract  of  land  contains  thirteen 
acres;  nor  can  we  assume  that  the  taxes  paid  on  an  "un- 
divided twelve  acres,"  were  paid  on  any  particular  portion  of 
the  tract  containing  twelve  acres,  nor  upon  twelve-thirteenths, 
or  any  other  undivided  portion  of  the  whole  tract. 

The  statute  operates  to  bar  the  right,  and  the  same  reasons,- 
as  to  certainty  of  description,  apply  as  in  cases  of  conveyance 
by  deed. 

"What,  in  this  case,  does  the  payment  of  taxes  shown,  bar 
the  r)Iaintiff  from  recovering^ 

This  can  only  be  ascertained  by  knowing  upon  what  land, 
or  u].on  what  interest  in  the  entii-e  tract,  Laflin,  and  those  un- 
der whom  he  claims,  have  paid  the  taxes  :^'or  the  seven  years; 
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and  from  the  proof  in  the  record,  it  cannot  be  determined 
uj3on  ^hat  ]?art  of  the  tract,  nor  upon  what  portion,  undivided 
of  the  whole,  they  have  paid  such  taxes. 

To  bring  Laflin  within  the  provisions  of  the  first  section  of 
the  act  of  1839,  it  is  necessary  that  the  proof  show  that  he, 
and  those  under  whom  he  claims,  had  actual  possession  of  the 
land,  under  claim  and  color  of  title  made  in  good  faith,  for 
seven  successive  years,  and  that  he  and  they  had  |  aid  the 
taxes  during  that  period,  on  the  land,  or  on  some  ascertained 
part  thereof,  or  undivided  portion  of  the  same. 

JiLdgment  ajflrined. 

[*305]  *Separate  Opinion  et  Caton,  J.  I  shall  embrace 
this  occasion  to  express  my  views  in  a  very  few  words, 
upon  the  first  section  of  the  limitation  law  of  1839,  so  far  as  it 
is  necessarily  involved  in  the  record  before  us.  If  the  record 
speaks  the  truth,  it  is  undeniable  that  the  whole  of  the  taxes, 
on  the  land  in  controversy,  for  the  year  18-17,  were  not  paid. 
Brown  paid  the  taxes  on  some  undivided  portion  of  the  land, 
but  upon  no  part  were  all  the  taxes  paid,  either  by  him  or  any 
one  else.  Assuming  that  there  were  precisely  thirteen  acres 
in  the  tract,  then  he  paid  twelve-thirteenths  of  the  taxes  upon 
the  whole  tract,  and  upon  each  part  thereof,  and  no  more. 
Originally  his  ])a]:.er  title  extended  to  the  whole  tract.  Subse- 
quently he  sold  one  specified  acre  of  it.  Admitting  that,  by 
selling  a  part,  he  could  circumscribe  his  paper  title  so  as  to  re- 
lieve himself  from  the  jiaynient  of  the  taxes  upon  the  portion 
sold,  still,  if  I  understand  that  statute,  it  required  him  to  ]iay 
all  the  taxes  due  upon  the  portion  retained,  and  to  which  his 
paper  title  did  extend,  under  which  he  claimed  to  liold  and  oc- 
cu])y  the  ]u-emises,  and  the  possession  of  which  is  now  sought 
tu  be  defended  under  the  statute.  The  lanmiacje  of  the  stat- 
ute  is  this:  "Every  person  ip  the  actual  possession  of  lands  or 
tenements,  under  claim  and  color  of  title  made  in  good  faith, 
and  who  shall,  for  seven  successive  years,  continue  in  such  ]ios- 
session,  and  sliall  also,  during  said  time,  ]  ay  all  taxes  legally 
assessed  on  such  lands  or  tenements,  shall  be  held  and  adjudged 
to  be  the  legal  owner  of  such  lands  or  tenements,  to  the  extent 
and  according  to  the  juirport  of  his  or  her  [ajier  title."  Nom% 
unless  the  ])ayment  of  a  part  of  the  taxes,  satisfies  the  require- 
mentis  of  a  statute  which  declares  that  he  sliall  pay  all^  then 
the  demands  of  the  statute  were  not  answered,  and  the  defend- 
ant could  not  claim  its  benefits.  All  does  not  mean  a  part,  but 
it  means  the  whole.  This  is  a  simple  truism,  not  to  be  rea- 
soned upon,  and  is  supjiosed  to  be  incai^ible  of  denial,  where 
our  language  is  understood.     He  was  bound,  then,  to  pay  all 
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the  taxes  legally  assessed  upon  the  land  embraced  in  his  paper 
title,  and  covered  by  his  possession.  This  he  did  not  do,  un- 
less we  assume  to  falsify  the  record,  upon  which  alone  we  have 
a  right  to  adjudicate.  I  can  see  no  legal  mode  of  getting  over 
or  around  this  conclusion. 

Whether  he  could  or  could  not  contract  his  possession,  and 
limit  his  parer  title,  by  disposing  of  a  part  of  the  land  during 
the  seven  years,  so  as  to  exonerate  himself  from  the  obligation 
to  continue  to  pay  all  the  taxes  upon  the  original  tract  embraced 
in  his  paper  tit^e,  I  do  not  express  an  opinion.  It  is  enough 
that  he  did  not  pay  all  of  the  taxes  upon  any  jiart  of  the  land, 
the  possession  of  which  is  now  sought  to  be  defended 
under  the  *statute.  Its  provisions  have  not  been  com-  [*306] 
])lied  with,  and  consequently  it  cannot  afford  any  pro- 
tection to  the  defendant  below.  I  am  very  clear  that  the 
judgment  should  be  affirmed. 

Note.     See  dissenting  opinion  on  page  572,  post. 


Philander  Eddy  et  al.  v.  George  Brady. 

Appeal  from  Gi'undi/. 

Attacumkxt— Pi.KADiNG — Oter  OF  AFFIDAVIT. — In  a  plea  of  abate- 
ment, -which  traverses  the  affidavit  upon  which  an  attachment  issued,  oyer 
of  the  affidavit  need  not  Vie  craved. 

Same — Affidavit. — The  affidavit  is  the  foundation  of  the  suit,  and  is  a 
part  of  the  record. 

Same — Pi,ea  in  abatement. — Where  an  affidavit  for  an  attachment  states 
that  the  defendant  left  the  State,  with  an  intention  to  remove  his  effects,  to 
defraud  creditors,  a  j^lea  in  abatement,  which  traverses  the  affidavit,  is  not 
double. 

Same — Judgment. — The  judgment  for  the  defendant  in  a  plea  in  abate- 
ment, whether  it  be  on  an  issue  of  fact  or  law,  is  that  the  writ  be  quashed. 

Overruling  demurrkr — Effect. — After  a  demurrer  to  a  plea  in  abate- 
ment has  been  overruled,  the  court  cannot  grant  leave  to  reply  to  the 
plea. 

This  cause  was  heard  before  Randall,  Judge,  at  March 
term,  1855,  of  Grundy  Circuit  Court. 

T.  L.  Dickey,  for  Appellants. 

Glo\t;r  and  Cook,  for  Appellee. 

Skinner,  J.     Eddy  and  Watkins  sued  out  of  the  circuit  court 

Cited  :  58  111.  97;  20  111.  330. 
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of  Grundy  county,  an  attacliment  against  the  estate  of  Brady. 
The  affidavit  al'eges  tliat  Brady  had  departed  from  tlie  State, 
with  the  intention  of  having  his  eti'ects  removed  from  the  same, 
to  the  injury  of  his  creditors. 

Brady  pleaded  in  abatement,  traversing  this  allegation  of  tho 
affidavit.  Eddy  and  Watkins  demurred  generally  to  the  plea  ; 
the  court  overruled  the  demurrer.  Eddy  and  Watkins  moved 
for  leave  to  reply  ;  the  court  overruled  their  motion,  and  ren- 
dered final  judgment  that  the  writ  be  quashed.  Eddy  and 
Watkins  appealed  to  this  court,  and  assign  for  error,  the  over- 
ruling their  denuirrerto  the  plea,  and  the  refusal  of  the  court 
to  allow  them  to  reply  to  the  ]i'ea  in  abatement. 

The  appellants'  counsel  contend  that  the  plea  is  defective  ; 
first,  because  it  does  not  crave  oyer,  and  set  out  the  affidavit; 
second,  because  it  is  dcmble,  in  traversing  the  whole  of  the  al- 
legation of  the  affidavit  above  set  forth. 
[*307]  *Thcre  was  no  occasion  to  crave  oyer  of  the  affidavit 
and  set  it  out  in  the  plea.  The  afKdavit  must  be 
treated  as  a  ]  art  of  the  record,  and  there  is  no  occasion,  if  so 
treated  to  crave  oyer  of  it,  or  to  set  it  out  in  tlie  plea.  It  is  the 
foundation  of  the  proceeding,  on  file  in  the  court,  a  part  of 
the  ]-ecord  of  the  cause,  and  to  crave  oyer  of  it,  wlien  accessible 
to  both  parties,  would  be  a  senseless  form.  Oyer  is  craved, 
and  granted  by  the  court,  M-here  some  writing,  usually  u])on 
which  the  suit  is  bi-ought,  is  in  ])Ossession  of  the  opposite  i^arty, 
not  accessible  to  the  i>arty  craving  oyer,  and  required  by  him 
for  the  purpose  of  ascertaining  on  inspection,  whether  the 
same  is  genuine,  and  for  the  purj-ose  of  pleading.  Maso7i  v. 
Buchnader,  Breese,  9;  Giles  v.  /Shaw,  ibid.  1G9;  Tidd's  Prac. 
586;  1  Chitty's  PI.  464. 

We  do  not  regard  the  plea  as  double.  It  does  not  ]iresent 
different  defenses.  The  allegation  of  the  affidavit,  and  which 
the  ])lea  traverses,  is  in  its  nature  single,  and  ujionthe  truth  of 
it,  the  jurisdiction  of  the  circuit  court  is  based.  This  alle- 
gation is  simply  denied,  with  a  conclusion  to  the  country, 
and  the  common  similiter  only  is  required  to  form  a  complete 
issue. 

Brady  may  have  departed  the  State,  and  yet  not  with  the 
intention  of  having  his  effects  removed  from  tlie  same,  to  the 
injury  of  liis  creditors.  He  may  have  had  the  intention  of 
having  his  effects  rem(ned  from  the  State,  and  yet  not  have,  in 
fact,  del  arted  the  State.  In  cither  case  his  effects  could  not 
be  attached  under  the  affidavit  in  this  case.  The  whole  allega- 
tion must  have  been  true,  to  justify  tlie  attachment,  and  the 
statute  ex]-ressly  authorizes  this  plea,  "traversing  the  facts  in 
the  affidavit."     K.  S.  05,  Sec.  8. 
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Anotaer  qnestion  arises  upon  the  decision  overrnling  the 
demurrer.  The  demurrer  is  genera],  and  diii^licity  in  plead- 
ing can  only  be  taken  advantage  of  by  special  demurrer. 

Demurrers  to  pleas  in  abatcmeut,  may  be  an  exception  to 
this  ru^e,  but  it  is  unnecessary  to  decide  this  point,  as  the  plea 
in  this  ca^e  is  heM  o-ood,  even  in  si^ecial  demurrer.  1  Chitty's 
PJ.  499;  ibid.  TOl;  Tidd's  Prac.  638. 

Did  the  court  err  in  refusing  leave  to  reply  to  the  plea  in 
abatement?  Pleas  in  abatement  being  dilatory  defenses,  are 
not  favored ;  they  are  not  amendable,  they  must  be  interposed 
at  the  lirst  opportunity;  yet,  if  a  demurrer  is  sustained  to  such 
a  plea,  the  judgment  is  Tesjpondeat  ouster,  and  the  defendant 
may  ^)]ead  to  the  action. 

AVhy,  then,  upon  principle,  where  the  demurrer  is  over- 
ruled, the  judgment  should  be  tinal,  and  the  i^laintitf  should 
not  be  allowed  to  take  issue  uj-on  the  trut'i  of  the  ])lea, 
seems  ditiicult  to  comr.rehend,  and  an  anomaly  in  pleading. 
Put  such  is  the  law,  and  the  legislature  alone  is  competent  to 
change  it. 

*The  judgment   for   the   defendant  in  a  plea   in     [*308] 
abatement,  whether  it  be  on  an  issue  in  fact  or  in 
law,  is,  that  the  writ  be  quashed.     The  authorities  are  uniform 
on  this  point.     Tidd's  Prac.  642;  1  Chitty's  Pi.  501;  Stephens' 
PI.  1(»7;  GouM's  PL  291),  Sec.  159. 

It  has  twice  been  decided  by  this  court,  that  after  demurrer 
to  a  plea  in  abatement  overruled,  the  court  cannot  grant  the 
]")laintitf  leave  to  rejily  to  the  plea.  Motherell  v.  Beavers,  2 
Gil.  69;  McKinney  v.  Pennoyer  et  al.,  1  Scam.  319.  These 
cases  are  decisive  of  the  point. 

Judgment  affirined. 


JosiAH  D.  Dunning  et  al  v.  Egbert  N.  Matthews, 

and  Same  v.  Same. 

Error  to  Du  Page. 

Trespass — Evidence  as  to  laying  otjt  op  highway. — In  an  action  of 
trespass  for  breaking  a  clo:^e,  etc.,  the  defendants  undertook  to  justify,  by- 
showing  that  they  entered  by  authority,  to  open  a  highway,  etc.,  and  offered 
certain  certified  copies  from  the  town  clerk,  showing  that  the  highway  was 
leg;d!y  laid  out  and  opened,  but  not  that  assessment  of  damages  for  so  opening 
highway  was  ever  duly  returned  to  the  justice,  or  delivered  to  commissioners, 
or  by  the  commissioner  to  supervisor,  and  by  him  laid  before  the  board  of 
supervisors,  or  that  a  tax  was  assessed,  or  the  damages  tendered  to  the  plaint- 

Cited:     17  111.  557;  55  111.  50;  91  lU.  352. 
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iflF.  fl"e?(7:  that  the  court  properly  rejected  the  evidence  offered,  unless  it 
was  followed  by  the  other  essential  proofs  required  by  the  statute,  to  complete 
the  laying  out  of  the  highway. 

It  was  admitted  by  the  parties,  that  the  road  mentioned  in 
the  pleas  tiled  by  defendants,  is  laid  out  npon  the  close  men- 
tioned in  the  declaration,  but  plaintiff -denies  that  the  road  was 
legally  laid  out.  The  defendants  admitted  that  they  entered 
said  close,  where  they  claim  said  road  to  be,  and  threw  down  a 
fence.  The  defendants  then  olfered  in  evidence,  certified  cop- 
ies of  the  records  and  ]:;a]iers  in  the  office  of  the  clerk  of  tlie 
town  of  Big  E-ock,  Kane  county,  showing  (as  they  claim,)  that 
the  road  in  question  was  duly  and  legally  laid  out  and  opened. 
The  plaintiff  objected  to  the  admission  of  these  copies,  and  the 
Court,  Kandall,  "Judge,  ])residing,  rejected  them.  The  de- 
fendants excepted,  and  assign  for  error  the  rejection  of  this  evi- 
dence offered  by  the  defendants.  A  motion  for  a  new  trial 
was  overruled.     These  actiuns  were  commenced  in  Kane,  but 

taken,  by  change  of  venue,  to  Du  Page  County.  A^er- 
[*309]     diet  and  ^judgment  for  the  appellee,    in   the    Circuit 

Court  of  I)u  Page,  at  April  term,  1854. 

Glover  and    Cook,  for  Appellees. 
Farnswoktii  and  Burgess,  for  Appellant. 

Caton,  J.  The  cases  are  alike,  and  present  precisely  the 
same  questions.  Matthews  sued  Dunning  and  others  for  tres- 
pass, in  breaking  and  entering  his  close.  The  defense  set 
wv>  was,  that  the  lociis  in  quo  was  a  ]iublic  highway,  and  that 
Dunning  as  overseer  of  highways,  and  the  other  defendants, 
as  his  servants,  entered  the  premises  for  the  purpose  of  open- 
ing and  working  the  same,  as  such  highway. 

In  order  to  determine  the  questions  here  presented,  it  is 
necessary  to  examine  the  law  authorizing  the  laying  out  of 
new  roads.  That  is  found  in  the  2-Ith  article  of  the  townsliip 
organization  law  of  1849. 

The  first  section  of  that  article  authorizes  any  person  liable 
to  be  assessed  for  road  labor  in  a  town,  to  a|)i)ly  to  tile  com- 
missioners of  highways  to  lay  out  a  new  road,  which  ap})lica- 
ti(m  shall  be  in  writing.  , 

The  second  section  directs  the  commissioners  of  highways, 
to  have  any  new  road  which  they  may  lay  out,  to  be  surveyed, 
and  to  incorporate  the  survey  in  an  order,  to  be  signed  by 
them,  and  to  tile  and  record  the  same  with  the  town  clerk. 

The  third  section  requires  the  town  clerk  to  post  a  copy  of 
such  order. 
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The  fourth  eection  forbids  tho  layinc;  out  of  a  new  road 
through  cultivated  or  inclosed  land,  without  the  consent  of 
the  owner,  unless  twelve  reputable  freeholders  shall,  on  oath, 
certify  such  road  to  be  necessary. 

The  fifth  section  requires  the  person  applying  for  such  road, 
to  post  a  notice,  de_-cribing  the  proposed  road,  and  stating 
the  time  and  place  when  the  twelve  freeholders  shall  meet  to 
consider  of  it. 

The  sixth  section  requires  the  freeholders  to  be  sworn,  to 
examine  and  certify  as  to  the  necessity  of  tiie  road. 

The  seventh  section  requires  them  to  examine  and  certify 
to  tlie  commissioner  of  highways. 

The  eighth  section  requires  the  commissioners,  before  they 
shall  determine  to  lay  out  the  road,  to  notify  the  occupant 
of  the  land  of  the  time  and  place  of  their  meeting  to  decide 
\x\oi\  the  aiqTlication. 

The  ninth  section  requires  the  commissioners  to  meet  at  the 
time  and  place  thus  specitied,  and  to  hear  the  parties. 
If  they  *s]uill  determine    to  layout  such    road,  they     [*310] 
shall  file  a  certificate  thereof  with  the  town  clerk. 

The  tenth,  elev<3nth,  twelfth  and  thirteenth  sections  author- 
ize the  Commissioners  to  agree  with  the  owner  of  the  land 
as  to  the  amount  of  damages,  and  in  case  of  disagreement,  pro- 
vide the  mode  of  as.-essing  the  damages. 

The  fourteenth  sectioji  requires  the  verdict  of  the  jury  who 
assess  the  damaj^es,  to  be  delivered  to  the  commissioners  of 
highways,  who,  by 

The  fifteenth  section,  are  required  to  deliver  a  copy  of  such 
veidict  or  assessment  to  the  sui^ervisor  of  the  town,  with  a 
statement  of  tlie  costs,  wlio  shall  lay  it  before  the  board  of 
supervisors  wLo  are  authorized  to  inquire  into  the  ])ropriety 
of  the  assessment,  and  to  increase  or  reduce  the  amount  there- 
of. 

The  sixteenth  section  requires  that  the  amount  of  the  dam- 
ag:;s  and  costs  shall  be  levied  and  collected  within  the  town 
Within  which  the  road  is  situated;  the  money,  when  collected, 
to  be  ]  aid  to  the  commissioners  by  whom  it  shall  be  paid  out 
to  satisfy  the  damages  and  costs. 

These  are  all  the  provisions  of  the  act  which  are  necessary 
to  be  considered  in  this  case. 

The  cause  was  tried  by  the  court,  and  upon  the  trial  the  de- 
fendants ottered  in  evidence  certified  copies  of  paiers  from  the 
office  of  the  town  c^ei'k,  showing,  it  may  be  admitted,  a  sub- 
stantial com  iliance  with  the  fii'st  thirteen  sections  of  the  ar- 
tic'e  referred  to,  for  the  alteration  and  re-''ocation  of  the  road 
in  question,  and  that  the  commissioners  had  notified  Matthews 
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to  remove  liis  fences  from  the  road,  as  re-located.  It  appeared 
from  til  is  evidence,  that  fifty  dol'ars,  damages,  were  assessed 
to  Matthews,  for  tlie  a'teration  of  the  road  on  the  premises  in 
question.  The  evidence  did  not  show  that  tlie  assessment  of 
damages  was  returned  to  the  justice,  who  summoned  tlie  jury 
to  assess  the  damages,  or  that  it  was  delivered  to  the  commis- 
sioners, asreqnircd  by  the  fourteenth  section,  or  that  the  com- 
missioners delivered  a  copy  thereof  to  the  supervisor  or  that 
the  supervisor  laid  it  before  the  board  of  supervisors  of  the 
coiiuty,  or  that  the  board  ever  acted  thereon,  as  required  by 
the  fifteenth  section,  or  that  any  tax  was  ever  assessed  by  the 
board  of  supervisors,  npon  the  town,  for  the  i  ayment  of  the 
damages,  as  required  by  the  sixteenth  sor-tion,  or  that  thj 
dnmages  were  ever  ]-'aid  or  tendered  to  the  pi  .intilf  in  any  way. 
The  evidence  thus  oifered  by  the,de!endams  was  rejected  by  the 
court  conditionally,  the  court  stating  to  the  deleneiants  that  if 
they  proposed  to  follow  up  the  evidence  olTered  with  such 
evidence  as  would  make  it   material,  it  wouM  be  admitted,  but 

no  othei'  evidence  was  offered. 
['"311]  *It  cannot  be  contended  with  any  degree  of  proprie- 

ty, that  the  evidence  oifered  showed  such  a  progress  in 
tlie  proceedings,  for  the  re-locatir)n  of  this  road,  as  vested  in  the 
public  the  right  to  otien  and  use  it  as  a  public  highway.  Those 
])rocccdings  were  still  inchoate  and  incomj:)lete.  The  final  au- 
thority, the  board  of  sut.ervisors,  never  acted  upon  the  ques- 
tion of  damages,  or  in  any  way  had  it  before  them  for  consider- 
ation. Until  they  liad  acted  upon  the  question  of  damages, 
the  assessment  of  the  jury  created  no  c-aim  in  favor  of  the 
plaintitf  for  damages,  or  liability,  against  the  town  to  pay 
them.  All  was  still  discretionary  with  the  board  of  supervi- 
sors. Tliey  had  still  to  fix  the  amount  of  damages  to  be  paid, 
and  to  assess  a  tax  upon  the  town  for  its  ])ayment.  Until  that 
was  done,  the  ])lainti(i"  had  no  assuance  even  that  his  damages 
would  ever  be  p,aid,  and  it  would  be  inconsistent  with  the 
fundamental  ]u-inci:)lcsof  law,  and  of  right,  to  appropriate  the 
plaintilf's  land  to  tlie  use  of  the  ]uib'ic  till  he  was  paid  for  it, 
or  secured  to  be  ]iaid.  If  he  had  not  the  right  to  hold  jiosses- 
sion  till  the  damages  were  actually  ]  aid,  he  certainly  had  the 
right  to  hold  it  till  it  was  definitely  settled  that  those  damages 
should  be  paid,  and  the  means  ]  rovided  by  tlie  law  to  secure 
their  ])ayment,  had  Iicen  com-licd  with.  When  the  court 
]  roposed  to  the  del'endaiits  to  admit  the  evidence  offered,  if 
they  would  follow  it  uj)  by  the  further  evidence  required  by 
the  law,  they  refused  to  offer  such  further  e\  idence,  or  to  give 
the  court  any  assurance  that  such  evidence  existed,  and  hence 
.we  must  conclude  that  the  provisiouoof  the  law  had  not  been 
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complied  with,  so  far  as  required  by  the  fifteenth  and  six- 
teenth sections  of  the  act.  Such  being  the  case,  the  court 
was  justified  in  terminating  the  case  at  once,  by  rejecting  the 
evidence  offered,  wliich,  as  it  stood,  was  irrelevant.  The  most 
cursory  glance  will  show  that  this  case  is,  in  no  degree,  like 
that  of  Ro(lgers\.  Brants  5  Gilman,  573,  which  was  relied  uj> 
on  to  maintain  the  right  of  the  defendants  to  have  the  court 
admit  this  evidence,  and  to  consider  it,  although  it  was  sub- 
stantially admitted  tliat  it  could  avail  the  defendants  nothing. 
The  judgment  of  the  circuit  court  must  be  affirmed. 

Jtidgment  ajjirmed. 


*The  BoaPvD  of  SuPERYTsoiis   OF  De  Kalb     Q''-312] 
County  r.  James  H.  Bevekidge. 

Error  to  De  Kalb. 

It  is  the  duty  of  the  county  to  furnish  lights  and  fuel  for  the  use  of   the 
office  of  the  Clerk  of  the  Circuit  Court. 

This  case  was  presented  to  the  Supreme  Court,  upon  an 
agreed  case,  showing,  that  the  defendant  in  error  was  clerk  of 
the  Circuit  Court  of  De  Kalb  county;  tliat  during  his  clerkship 
lie  had  furijished  for  the  necessary  use  of  the  Circuit  clerk's 
office,  fuel  and  lights,  and  that  thirty-six  dollars  and  forty- 
eight  cents  would  be  a  just  allowance  therefor  ;  that  the  county 
authorities  denied  thatthey  were  legally  bound  to  pay  this  or 
any  other  sum.  The  case  was  submitted  to  J.  G.  Wilson, 
Judge  of  the  Circuit  Court,  ft  October  term,  1854,  who  gave 
judgment  for  the  c^erk  against  the  county. 

E.  L.  Mayo,  for  Plaintiff'  in  Error. 

J.  H.  Beveridge,  ^ro  se. 

Caton,  J.  The  only  question  in  ^his  case  is,  whether  it  is 
the  duty  of  the  county  t(»  furnish  lights  and  fuel  for  the  of- 
i:ce  of  the  cleik  of  the  cirruit  court  ?"  We  are  of  opinion  that 
it  is  the  duty  of  the  county  to  do  so.  It  is  the  duty  of  each 
oountv  to  ))ay  the  ex;  entcs  of  the  local  administration  of  jus- 
t  ce  within  the  county,  and  this  duty  arises  as  well  from  our 
g_'nei-al  system  of  county  organization,  as  from  express  statutes, 

~  Cited:    22  111.  180. 
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defining  the  duties  of  counties  on  this  ]^ai'ticular  subject.  In 
deed,  but  a  part  of  these  duties  which  have  always  beenrecosj 
nized  as  devolving  ui  on  the  counties,  have  ever  been  defined 
by  express  statute.  For  instance,  there  is  no  statute  ex]ressly 
declaring  that  the  counties  shall  ]  rovide  furniture,  lights  and 
fuel,  for  the  use  of  the  circuit  coui-t  when  in  session,  and  yet 
to  deny  their  duty  to  do  so,  would  substantially  sasjiend  the 
administration  of  justice  in  the  several  counties,  for  there  are 
probably  few  of  the  circuit  judges  who  would  feel  willing  to 
pay  for  the  lights  and  fuel  consumed  during  the  terms  of 
their  courts,  and  yet  there  is  as  nnich  pro])riety  in  recjuiring 
the  judges  to  do  this,  as  the  clerk.  The  otiice  of  the  clei  k  is  a 
public  OiiicG,  omiected  with  the  administration  of  jasticj,  and 
which  the  counties  are  by  express  statute  required  to  furnish, 
and  to  which  all  persons  in  the  county  have  a  right  to  resort, 

for  the  ]>ur!;ose  of  examinngthe  public  records,  and 
[*313]     for  the  tran -action  of  other  business  *connected  with 

the  office,  and  it  is  the  duty  of  the  public  and  not  of 
the  clerk,  to  provide  for  their  comfortable  acconnuodation. 
The  clerk  is  bound  to  kec])  his  office  open  at  all  reasonable 
hours,  for  the  acconnnodation  of  the  public,  whether  he  has 
business  tliere  of  liis  own,  or  that  for  which  he  is  entitled  to 
]iay  or  not,  and  for  this  purpose  lights  and  fuel  are  necessary, 
and  there  is  no  reason  or  i  rojjriety  in  saying  that  the  c^erk 
shall  bear  this  onerous  bui'then  himself.  The  statute  has  not 
.specified  lights  and  fuel,  in  express  terms,  among  tjie  items  to 
be  provided  by  the  county  for  the  cleik's  office,  and  yet  it  is 
not  sufficiently  furnished  for  the  con\enient  and  comfortable 
transaction  of  the  ])ublic  business  without  them.  In  provis- 
ions of  this  kind,  some  things  nnist  necessarily  be  imjilied. 
By  what  authority,  it  may  be  asked,  do  the  board  of  supervi- 
sors of  De  Ka'b  county,  who  refused  to  ]  ay  this  bill,  furnish 
themselves  with  lights  and  fuel,  v,  hen  they  hapj^en  to  meet  at 
seasons  wlien  they  are  indisj,ensabie  to  the  projjcr  transaction 
of  their  business'^  We  ]iresume  tliey  do  not  pay  for  tlieni  out 
of  their  own  |)ockets,  and  yet  we  have  sought  in  vain  for  any 
statute  authorizing  them,  in  so  many  words,  to  pay  for  them 
out  of  the  county  ti-easui-_f .  These  matters  are  not'discretion- 
ary  with  the  county  authorities.  They  are  either  bound  to 
]'ay  for  them,  or  they  are  not  at  liberty  to  do  so,  without  a  vio- 
lation of  their  trusts.  We  th'nk  they  are  bound  to  provide 
th(;m,  and  the  judgment  must  be  ullirmed.  , 
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Robert  Moie,  impleaded,  etc.,  v.  Man assah  Hopkins. 

Error  to  Henderson. 

Tort — What  pauties  liable  for. — All  who  aid,  commaiid,  advise  or 
countenance  the  commission  of  tort,  by  another,  or  who  approve  of  it  after 
it  is  done,  if  done  for  their  benefit,  are  liable  in  damages.'' 

Same— Principal  and  agent. — -If  a  tort  is  committed  by  an  agent,  in 
the  course  of  his  employment,  while  acting  for  his  principal,  without  a  will- 
ful departure  from  his  business,  the  principal,  though  ignorant  of  the  act,  is 
liable.'' 

Where  an  agent  was  directed  to  get  a  pair  of  horses,  his  principal  expect- 
ing he  would  do  so  with  the  owner's  permission,  but  the  agent,  misunder- 
standing the  instruction,  took  the  horses  without  leave,  and  in  using  them 
killed  one,  the  principal  was  held  liable  for  the  value  of  the  horse.'' 

*This  cause  was  heard  before  TVead,  Judge,  and  a     [*311:] 
jur}'',  at  April  term,  1855,  of  Henderson  Circuit  Court. 
The  opinion  of  tlie  court,  gives  a  statement  of  the  case. 

Stewakt  and  Goudt,  for  Plaintiff  in  Error. 

C.  M.  Hakkis,  for  Defendant  in  Error. 

Skinner,  J.  Ti'cspass  by  Manassah  Hopkins  against  Will 
iam,  James  and  Kobert  Moir,  for  killing  Hojikins'  horse.  The 
defendants  p)leaded  7wi  guilty.  Upon  the  trial,  the  ]ilaintift: 
proved  by  William  Hopkins,  his  brother,  that  plaintiU  had 
worked  for  defendants  with  his  team ;  that  while  he  was  at 
work  he  was  taken  sick,  and  went  home,  leaving  his  team  with 
witness  ;  tliat  at  night,  witness  took  the  team  home  where 
plaintiff  boarded,  and  kept  his  team;  that  he  ]nit  the  team  up 
and  fed  it,  as  directed  by  plaintiff  ;  that  the  next  day,  plaintiii' 
being  still  sick,  witness  worked  for  defendants ;  that  on  said 
day,  defendants  wanted  a  team  to  haul  lumber  in  their  mill- 
yard;  that  early  in  the  morning,  defendant,  Robert  Moir, 
directed  witness  to  go  and  see  if  he  could  not  hire  a  team  to 
do  the  hauling  ;  that  witness  accordingly  endeavored  to  hire  a 
team  am  mg  the  neighbors,  but  could  not  obtain  one ;  that 

Cited:    72  111.1.36. 

"Ferrimau  v.  Fields,  ,3  Bradw.  2.52. 

"Johnson  r.  Barber,  5  Gilm.  4-.5;  I.  C.  R.  R.  Co.  v.  Downey.  18  111.  259; 
Fuller  V.  Vogt,  18  III.  277;  Noble  v.  Cunnuighcim,  74  111.  51.     Railway  com- 
panies are  liable  for  fraud  or   negligence   of  their  servants  in  the  course  of 
their  employment.    G.  &  C.  U.  R.  R.  Co.  v.  Rae,  18  111.  488. 

The  subsequent  approval  of  a  trespass  by  a  third  party  will  not  render  him 
Huble.     Grund  v.  Van  Vleck,  69  111.  478. 
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when  defendant,  Robert  Moir,  fonnd  that  witness  had  been 
nnsnccessfiil  in  hirlno'  a  teani,  he  directed  witness  to  go  and 
get  plaintiff's  team;  tliat  witness  then  went  and  got  plaintiff's 
team  ont  of  the  stab'e,  without  plaintiff's  knowledge  or  con- 
sent, and  took  it  to  the  j-a,rd  and  used  it  for  defendants,  liaul- 
ing  himber  during  that  forenoon  ;  that  in  the  afternoon,  de- 
fendants wanted  some  bricks  liau'ed  from  the  conntrj,  a  dis- 
tance of  eight  miles,  and  that  defendant,  James  Moir,  directed 
witness  to  go  and  haul  the  bricks ;  that  witness  started  with 
])laintiff's  team,  got  the  bricks,  and  in  returning,  drove  ]mrtly 
down  a  steei>  hill  on  the  road;  that  as  he  got  part  way  down, 
one  of  the  horses  was  forced  over  the  bank,  fell  and  was  killed; 
that  the  horse  was  of  the  value  of  ^115  ;  that  witness  was  a 
married  man  ;  that  the  plaintiff"  was  liis  brother,  was  an  un- 
married man,  lived  Mnth  witness,  and  kept  his  team  at  the 
stable  of  witness  ;  that  for  some  time  ]irevious  to  the  time 
]:)laintiff  was  taken  sick,  plaintiff'  liad  been  in  the  employ  of 
defendants,  with  liis  team,  hauling  lumber  for  defendants  ;  that 
plaintiff,  on  being  taken  sick,  went  to  witness'  house,  and  was 
thei-e  the  next  day,  when  witness  took  the  team  ;  that  plaint- 
iff" was  sick  and  confined  for  some  time  after  the  horse  was 
kil'ed. 

The  jury  fonnd  the  defendant,  "Robert  Moir,  guilty,  assessed 
tlie  plaintiff's  damages  at  $115,  and  found  the  other 
[*315]     defendants  "^not  guilty.     Motion  for  new  trial  over- 
ruled, and  judgment  on  the  verdict. 

The  plaintiff"  in  error,  Robert  Moir,  assigns  for  error,  the 
giving  of  the  first  and  second  instructions  asked  for  by  the 
-[jlaintiff"  be^ow,  and  the  refusal  of  a  new  trial.  These  instruc- 
tions are  as  follows : 

First".  If  the  defendants,  or  either  of  them,  directed  the 
witnc3ss  to  go  and  get  tlie  plaintiffs  horses,  and  he  did  go  and 
get  them,  in  pursuance  of  such  directions,  without  the  assent, 
ex'iiress  or  imi)lied,  of  the  plaintiff",  the  i)erson  giving  such  in- 
struction is  a  tref^passer. 

Second.  If  a  ]^.erson  injures  personal  property  belonging  to 
another,  6i  which  he  has  obtained  possession  by  a  trespass,  he 
is  liable  to  pay  for  snch  injury. 

The  first  instruction  construed  with  reference  to  the  facts 
before  the  jury,  and  in  the  sense  evidently  intended  by  the 
court,  and  understood  by  the  juiy,  is  clearl,y  good  law.  The 
])laintit!  below,  Hojikins,  liad,  with  his  team,  been  in  the  em- 
])loy  of  the  Moirs  ;  liad  left  on  account  of  being  sick ;  was 
then  confined,  and  his  team  was  idle.  The  Moirs  had  sent 
their  agent  among  their  neighbors  to  h'ire  a  team,  and  lie  had 
returned  unsuccessful.  Robert  Moir  then  directed  the  same 
all) 
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agent  to  "  go  and  get "  Hopkins'  team.  lie  did  so.  Tlie  in- 
struction is  ba.sed  on  the  liypotliesis  of  a  command  by  the 
Moirs  to  their  agent,  to  go  and  take  Ho]  kins'  team,  and  the 
evidence  warranted  the  hypothesis.  If,  then,  Robert  Moir 
directed  his  agent  to  go  and  take  Ilojicins' team,  and  the  agent 
did  so,  there  cm  be  no  question  of  his  liability  for  any  injury 
done  to  Hopkins'  projicrty  thereby. 

The  rule  of  law  is,  that  all  who  aid,  command,  advise  or 
countenance  the  commission  of  a  toH  by  another,  or  who  ap- 
pirove  of  it  after  it  is  done,  if  done  for  their  benefit,  are 
liable  in  the  same  manner  as  they  would  be  if  they  had  done 
the  same  tort  with  their  own  hands.  Judsoii  v.  Cook^  11 
Barbour's  R.  042  ;  1  Chitty's  PI.  2oS  ;  Story  on  Agency,  Sec. 
455. 

The  general  rule  is,  that  the  principal  is  liable  for  the  torts 
of  his  agent,  done  in  the  course  of  liis  employment,  although 
the  principa  did  not  authorize,  or  justify,  or  participate  in,  or 
even  if  he  disai)])roved  of  them.  If  the  to)'t  is  committed  by 
tlie  agent  in  the  course  of  liis  employment,  while  pursuing 
the  business  of  his  princijial,  and  is  not  a  willful  departure 
from  such  employment  and  business,  the  principal  is  liable, 
aHhough  done  without  his  knowledge.  Story  on  Agency, 
Sec.  452  ;  Fuller  v.  VogJit,  13  111.  285  ♦  Johnson  v.  Barber, 
5  Gil.  425,  and  cases  there  cited;  May  v.  Bliss  ei  al.,  'i'2i  Yt. 
R.  477. 

And  it   would  seem,  that  although  Moir  intended 
that  his  *agent  should  get  the  owner's  consent  before     [*316] 
taking  his  team,  and  the  agent  misunderstanding  the 
instructions  given,  took  it  without  the  owner's  consent,  he 
would  still  be  liable.     22  Vt.  R.  478. 

The  second  instruction  is  certainly  the  law,  and  the  evidence 
sufficient  to  sustain  the  verdict. 

Judgment  affirmed. 


John  Cochean  v.  Jacob  Ammon  et  ux. 

Appeal  from  Marshall. 

XEn-  TKiAT, — Impeachment  of  witness. — Asa  general  rule,  a  new  trial 
will  not  be  granted  to  afford  opportunity  to  impeach  a  witness,  though  cases 
may  arise  so  imperative  as  to  require  a  relaxing  of  this  rule,  to  prevent  a 
palpable  wrong. 

TiiEsi'Ass — .Ttxdoment  a  unit — If  there  are  spveral  defendants  in  an  nctViri 


Cited:    45  III.  385;  66  111.  209;  71  111.  260. 
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of  trespass,  and  a  new  trial  is  ordered,  it  must  be  as  to  all,  and  if  some  are 
acquitted,  it  cannot  be  allowed  without  their  consent. 

Pkactice — Paktif:s  sued  to  pkkvent  tiikir  testifying. — If  persons 
are  sued  to  prevent  their  being  used  as  witnesses,  or  where  there  is  no  evi- 
dence against  them,  the  court,  on  motion,  after  the  evidence  for  plaintiff  is 
closed,  will  order  a  finding  by  the  jury,  and  those  who  are  not  guilty,  may 
testifj'-  for  their  co-defendants. 

Trespass — Evidence. — In  trespass  for  an  assault  and  battery,  evidence 
of  the  pecuniary  condition  of  the  plaintiff  may  be  given. 

This  cause  was  tried  before  Leland,  Judge,  and  a  jury,  at 
October  term,  1854,  Vei-diet  and  judgment  for  the  plaintitis 
in  the  Circuit  Court.  The  case  is  stated  in  the  0|?inion  of  the 
Court. 

]Sr.  H.  Purple,  for  Appellant. 

Ktchmond  and  Bukns,  for  Appellees. 

Skinner,  J.  This  was  an  action  of  tres]^ass,  brought  in  the 
Marshall  circuit  court,  bj  Ammon  and  wife,  against  Cochran 
and  three  others,  for  an  assault  and  battery  upon  Amnion's 
wife.     The  cause  was  tried  bv  iury. 

The  jury  found  Cochran  guilty  and  assessed  the  plaint- 
iffs' damages  at  §-175,  and  found  the  other  defendants  not 
guilty. 

Cochran  moved  for  a  new  trial  upon  the  grounds,  that  ths 
court  allowed  evidence  of  the  ]  ccuniary  circumstances  of  thg 
plaintiffs  to  go  to  the  jury  ;  that  Cochran  was  deprived  of 
the  evidence  of  his  co-defendants,  and  of   newl}^  discovered 

evidence. 
[*317]         *The   court  overruled    the  motion,  and   rendered 
judgment  on  the  verdict. 

Did  the  court  err  in  refusing  a  new  trial  ? 

In  support  of  the  motion,  Cochran  read  affidavits  of  two  of 
his  co-defendants,  denying  the  truth  of  the  material  portion  of 
the  ]ilaintiff"s'  evidence,  and  im]mting  to  the  princi]ial  witness 
for  plaintiff's,  ],erjury  in  his  testimony  given  on  the  trial. 

Cochran  sought  a  new  trial  that  he  might,  by  his  co-defend- 
ants, imjeach  the  testimony  of  this  Avitness. 

As  a  L  encral  rule,  a  new  trial  will  not  be  granted  to  af- 
ford opportunity  of  impeaching  a  witness;  though  cases  may 
arise,  so  imperative  as  to  require  the  interposition  of  the  court 
to  prevent  a  palpable  wrong. 

Where  there  is  reason  to  believe  that  persons  are  sued  to 
]revcnt  their  being  used  as  witnesses  for  their  co-defendants, 
or  where  there  is  no  evidence  against  them,  the  court,  on  mo- 
tion after  the  evidence  is  closed,  will   direct  a   linding  by  the 
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jury  as  to  such  defendants,  and  if  found  not  guilty,  tliey  may 
testify  in  the  cause  for  their  co-defendants.  But  if  the  evi- 
dence  makes  a  case  against  all  the  defendants,  we  know  of  no 
mode  by  which  they  can  be    used  as  witnesses  for  each  other. 

If  there  is  perjury  in  the  case,  the  remedy  is  by  indictment 
for  the  public  wrong.  And  in  this  case,  from  the  facts  pre- 
sented, a  new  trial  couM  be  of  no  avail.  If  granted  as  to  one, 
it  must  as  to  all,  and  the  case  would  stand,  at  the  second  trial, 
precisely  as  it  did  at  the  lirst.  Here  the  motion  was  made  by 
Cochran  only,  and  the  court  coukl  not  grant  a  new  trial  with- 
out the  consent  of  his  co-defendants,  who  were  acquitted.  Ba- 
con's Abridijment,  tit'e  "Trial,"  L.,  page  656  ;  Barrington'' s 
Case,?,  Salkeld,  362;  Parl'er  et  al.Y.  Godin,  2  Strange,  813; 
Sawyer  \.  2lerrUl,  10  Pick.  16. 

We  think  the  court  did  not  err  in  permitting  evidence  of  the 
plaintitfs'  pecuniary  condition  to  go  to  the  jury. 

In  the  case  of  GroMo,  v.  Man/rave,  Z  Scam.  372,  this  court 
lield,  in  an  action  on  the  ca?e  for  seduction  of  the  ])laintiff's 
daughter,  that  evidence  of  the  pecuniary  circumstances  in  life, 
of  both  plaintiff  and  defendant,  was  proper  for  the  jury. 

Also  in  the  case  of-  McKumara  v.  King,  2  Gil.  432,  this 
court  held,  that  in  trespass  for  assault  and  battery  of  the  plaint- 
itf,  this  evidence  was  proper. 

But  it  is  contended  that  there  is  a  distinction,  in  this  respeet, 
between  actions  where  loss  of  service  is  the  foundation  of  the 
action,  and  actions  where  the  ]ilaintiff  sues  for  an  injury  to  his 
person,  and  this  action,  where  the  hu-band  and  wife  sue  for  an 
injury  to  the  person  of  tlie  wife. 

"This  supposed  distinction  is  more  ideal  than  real.  [*318] 
It  is  true,  that  in  this  action  the  recovery  is  not  for 
the  loss  of  the  wife's  services,  for  in  such  case  the  husband 
shouM  sue  alone  ;  but  it  is  for  an  injury  done  to  the  wife,  and 
that  injury  consists,  not  only  in  the  battery  of  her  person,  but 
in  the  jiain  of  body,  or  mind,  and  suffering,  naturally  conse- 
quential u)ion  the  battery. 

That  ]  ain  and  suffering  may  be  much  greater  where,  from 
his  pecuniary  condition,  the  husband  is  unable  to  furnish  medi- 
cal aid,  remedies,  aj^artments  and  nursing,  such  as  ample  means 
would  afford,  and,  therefore,  tended  to  show  the  extent  of  the 
injury  to  the  wife. 

Such  a  distinction  would  not  be  found  useful  in  practice,  and 
we  think,  is  not  founded  in  law. 

Judgment  affirmed. 
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Nelson  Stillman, Samuel  McLean  and  James  Kood,^ 
V.  Alexander  Young  et  ux.^  Francois  Maechil- 
DON  et  ux.,  who  sues  by  Alexander  Young,  her  next 
friend. 

Aiypeal  from  Jo  Daviess. 

DiiiBTs  O'^  i^tv.'^tat:^— Rhal  estate. — All  real  estate,  by  statute,  maj'  b? 
sold  for  the  pajm-ntof  the  debts  of  intestates,  but  administrators  have  no 
power  to  sell  or  iu'jumber,  without  an  order  of  court.*  The  lands  descend  to 
the  .heirs,  .9)/ft  j»orfo  subject  to  this  liability.  A  creditor  cannot,  by  an  al- 
lowance of  his  claim,  or  by  judgment  against  an  estate  or  an  administrator, 
acquire  any  ppeciiic  lien,  nor  enf  jrco  their  collection  by  levying  an  execu- 
tion upon  land. 

Samk — Statute  oi<'  limitations. — Demands  not  prosecuted,  or  of  which 
the  administrator  has  not  been  notified  within  twoyo.irs  after  the  -'suing  of 
letters,  are  barred  as  to  assets  arising  from  the  estate  inventoried.'' 

Same — Failuke  o^'  adminiptisatoti  to  piw:ad. — The  failure  of  an  ad- 
ministrator tople\d  the  limitation  of  two  years,  will  not  preclude  the  heirs 
from  pleading  it  on  settlement  with  the  administrator. 

Same  peuson  as  administkatoi:  and  gcai^dian. — A  person  who  is  at  the 
same  time  administrator  and  guiirdian,  is  not' allowed  to  apply  the  funds 
of  one   capncity  to  the  interpsts  of  the  other. 

Claim  foii  i.ml'Isovements — Undeu  adverse  claim  of  title. — A  claim 
for  permanent  improvements,  made  under  an  adverse  claim  of  title,  de- 
rived from  a  sale  under  judgment,  must  go  with  the  disposition  made  of 
that  title,  and  fall  with  it. 

The  decree  in  this  case  was  entered  by  Siteldon,  Judge,  at 
May  term,  1S53,  of  the  Jo  Daviess  Circuit  Court. 

Tliis  cause  was  heard  at  June  term,  1854,  of  the  Su]ireme 
Court,  and  the  decision  was  entered  as  of  June  teiin,  1855. 

The  bill  and  j-roceedings  show  that  Kehemiali  Bates  died  in 
Galena,  Jo  Daviess  county,  on  tlie  12th  May,  1835,  leaving 
two  daughters,  Elizabetli  and  Juliana,  both  minors,  one  born 
6th  of  March,  1829,  and  the  other,  2nd  of  May,  1831. 
[-319]  "'IJates,   at  the  time   of  his  death,   owned  several 

thousand  dollars'  worth  of  ])ersonal  ])ro]ierty,  and  cc^n- 
siderable  real  e:?tate.  He  also  had  a  |  re-emption  right  to  lot 
(11)  in  the  town  of  Galena,  upon  which  there  was  standing  a 
large  and  valuah'e  store  or  warehouse,  under  the  acts  of  Con- 
gress of  183()  and  1839,  relative  to  pre-emption  lights  in  Ga- 
lena aforesaid. 

The  said  lot  was  entered  and  purchased  in  the  names  of  Eliza- 
beth and  Juliana,  on  tlie  21st  of  March,  1837. 

Cited:     70111.40.5. 

"SeeStarr  &  C.  111.  Stat.  p.  231  et  sen. 

•-Saeld.  219.  221. 
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Od  the  25th  of  May,  1835,  letters  of  administration  on  the 
estate  of  Bates,  were  duly  issued  to  his  widow,  Archange  Bates, 
and  James  McDonald,  and  afterwards,  an  inventory  of  the  real 
and  personal  estate  was  tiled  in  the  office  of  the  ]3robate  justice, 
as  early  as  the  spring  of  1836,  including  lot  No.  (11)  afore- 
said. 

On  the  3rd  of  October,  1835,  Archange  Bates  and  James 
McDonald  having  resigned,  or  their  letters  of  administration 
having  been  revoked,  Robert  B.  McDowell  was  appointed  ad- 
ministrator of  the  said  estate,  de  bonis,  and  on  the  22nd  of 
March,  183(5,  he  was  also  appointed  guardian  of  the  said  Eliza- 
beth and  Juliana,  and  continued  to  act  as  such  guardian  until 
the  23rd  day  of  May,  1810,  when  he  resigned. 

On  the  3rd  of  November,  1838,  Robert  B.  McDowell,  pro- 
fessing to  act  in  the  character  of- administrator  and  guardian, 
with  his  wife,  Archwige,  who  had  been  the  widow  of  Bates, 
leased  lot  (11)  to  Samuel  McLean  and  Nelson  Stillman,  for 
three  years  from  tlie  1st  of  April,  1839,  at  a  yearly  rent  of 
§900,  iiayable  quarterly  at  the  end  of  each  quarter,  conditioned 
that  the  lessees  might  surrender  the  premises  at  the  end  of 
the  first  or  second  year,  on  giving  three  months'  previous  no- 
tice, and  that  they  might  make  all  needful  and  necessary  re- 
pairs on  the  premises,  and  the  same  should  be  deducted  from 
the  rent. 

No  new  contract  in  relation  to  the  premises  having  been 
made,  McLean  and  Stillman  entered  under  the  lease,  and  occu- 
pied the  ])remises  until  the  21st  of  September,  1810,  when  they 
dissolved  partnership,  and  Stillman  occupied  alone,  till  April 
1,  1843,  at  which  time,  Stillman  and  James  Rood  formed  a 
partnershij),  and  they  continued  to  occupy  the  premises  until 
the  1st  of  April,  1848. 

About  the  16th  of  March,  1838,  McDowell,  administrator 
de  bonis  non,  of  the  estate  of  Bates,  made  a  settlement  with  A. 
G.  S.  Wight,  administrator  de  bonis  non,  of  the  estate  of  Fran- 
cis Bouthellin,  and  crave  to  said  Wight,  as  such  administrator, 
his  notes,  one  for  the  sum  of  S440,  and  the  other  for  about  the 
sum  of  §450,  being  an  alleged  ascertained  balance  due,  on  set- 
tb^ment  then  made  between  McDowell  and  Wight,  as  adminis- 
ti'ators  of  the  respective  estates  of  their  intestates. 

On  the  17th  of  August,  1838,  Wight,  as  adminis-  • 
trator  of  '••Bouthellin's  estate,  recovered  a  judgment  [*320] 
by  default,  against  McDowell,  administrator  as  afore- 
said, for  $444.05,  with  an  orde;-  for  execution  against  the  estate 
of  Bates,  (if  any,)  otherwise  against  the  propei-ty  of  McDowell. 
Execution  issued  on  this  judgment  on  the  29th  of  August, 
1838,  and  on  the  14th  of  January,  1839,  the  lot  was  sold  on 
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said  execution  to  Fredei'ic  Stalil,  (or  ratlier  stricken  off  in  his 
name  without  his  knowledge,)  for  the  amount  of  the  judg- 
ment and  costs,  $J:72.90,  and  a  certificate  of  purchase  executed 
to  him,  which,  on  the  19th  of  JS^ovember,  1839,  he  assigned  to 
McLean  and  Stillman. 

On  the  4th  of  February,  1841,  Alexander  Young,  then  sher- 
iff of  Jo  Daviess  county,  executed  a  deed  for  the  prenjises  sold 
(lot  11,)  aforesaid  to  Sfahl^  who,  on  the  3rd  of  May  thereafter, 
conveyed  tlie  same  to  McLean  and  Stillman. 

At  May  term,  1839,  Jo  Daviess  Circuit  Court,  Wight,  as  ad- 
ministrator, etc.,  recovered  another  judgment  on  the  other 
note  against  McDowell,  by  default,  for  $153.98,  with  a  like  or- 
der for  execution  as  on  the  former  judgment. 

Execution  issued,  June  28th,  1839,  levied  on  lot  (11)  afore- 
said, which  was  sold  to  Wight  on  the  4th  of  September,  1839, 
for  $501.13,  and  certificate  of  purchase  issued  to  him  on  tlie 
25th  of  tlie  same  month;  and  on  the  15th  of  February,  1841, 
Young,  as  sheriff,  made  a  deed  under  this  certificate  to  Wight. 
Wight  conveyed  the  same  ]iremises  to  McLean  and  Stillman, 
on  the  15th  of  February,  1840. 

Wight  issued  the  execution,  sold  the  pro]ierty  and  purchased 
it  in  at  the  request  of  McLean  and  Stillman,  or  one  of  them, 
they  agreeing  to  save  him  harmless  in  the  premises,  and  paid 
him  the  purchase  m(mey  on  both  sales. 

Stahl  was  not  ]u-esent  when  the  lot  was  sold  and  struck 
oft"  to  him,  and  did  not  know  of  it  till  the  next  day,  when  he 
was  informed  of  it  by  McLean,  who  was  his  father-in-law. 
Both  purchases  were  made  for  the  benefit  of,  and  in  fact,  hy, 
McLean  and  Stillman,  under  agreements  and  understandings 
that  they  were  to  pay  the  judgments  and  take  the  title.  The 
last  judgment  was  reversed  in  the  Supreme  Court,  at  Decem- 
ber term,  A.  D.  1843,  and  no  further  proceedings  have  ever 
since  been  had  in  the  premises.  The  suit  is  remanded  to  the 
Circuit  Court  of  Jo  Daviess  county. 

Before  the  sale  of  the  lot  on  either  of  these  executions,  on 
the  9th  of  November,  1838,  McDowell  made  and  signed  the 


following  contract: 

"VViiEREAS,  I  have  leased  certain  premises,  in  the  town  of  Galena,  Jo 
Daviess  county,  Illinois,  to  Samuel  McLean  and  McLean  and  Stillman,  and 
there  are  certain  liens  and  judgments  supposed  to  be  binding'  the  premises 

so  leased,  nf)w  in  case  the  said  Samuel  McLean  and  McLetmand  Still- 
[*.321]    man  shall  lind  it  necessary,  in  order  *tokeep  and  retain  the  s  .id 

premises,  or  any  part  thereol,  to  pay  any  money  to  discharge  the  said 
lif^ns  or  judgments,  or  either,  then  all  such  money  so  paid,  I  hereby  agree  to 
d  'duct  and  allow  upon  the  rent,  as  payments  thereof,  of  the  premises  so  I  eased 
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as  aforesaid.     Witness  my  hand  and  seal  this  ninth  day  of  November,  A.  D. 
1838.  R.  B.  McDowell,     Iseal.] 

Administrator,  &c.,  of  N.Bates." 

Neither  of  the  claims  upon  which  these  judgments  were 
rendered,  were  ever  presented  to  either  of  the  administrators 
of  Bates,  nor  filed  as  claims,  in  any  manner,  against  his  estate, 
and  more  than  two  years  had  elapsed  before  the  claim  was 
ever  known  to  Wight,  the  administrator  de  bonis  non,  of  Bou- 
thellin,  after  the  granting  of  letters  of  administration  upon  the 
estate  of  Bates.  Tlie  lirst  intimation  Wight  had  upon  the 
subject,  was  about  the  time  he  ma  'e  the  settlement  with  Mc- 
Dowell, on  the  Kith  of  March,  1838. 

On  the  23rd  day  of  May,  1840,  McDowell  resigned  his 
appointment  as  administrator  and  guardian  of  the  estate  and 
minor  heirs  of  the  said  Bates,  and  Thomas  Druin  was,  on  the 
same  day  appointed  in  his  stead.  During  the  time  Drum  was 
guardian,  he  told  several  persons  that  he  procured  himself  to 
be  a])pointed,  for  the  purpose  of  securing  a  debt  which  the 
estate  of  Bates  owed  him. 

At  the  October  term,  A.  D.  1841,  Drum,  as  guardian,  com- 
menced an  action  of  ejectment  against  Stillman,  to  recover 
possession  of  lot  (11)  before  mentioned,  which  was  tried  at 
October  term,  1842.  Stillman  defended  under  his  lease  of 
3rd  of  November,  1838,  and  plaintiffs  suffered  a  nonsuit. 

On  the  12th  of  June,  1843,  Drum  commenced  another  action 
of  ejectment  to  recover  possession  of  said  premises,  and  on 
the  5th  of  July,  1843,  said  Drum  and  Stillman,  with  the  appro- 
bation of  the  probate  court,  made  a  contract  in  writing,  in 
substance,  that  Drum,  as  guardian  of  Elizabeth  and  Juliana 
Bates,  had  settled  with  Nelson  Stillman  concerning  all  suits, 
demands,  actions,  and  causes  of  action,  in  law  or  equity,  or 
which  may  result  from  the  existing  state  of  things,  from  any 
and  all  contracts,  liabilities,  doings  or  omissions  of  and  concern- 
ing lot  No.  (11),  and  the  judgments  and  executions  upon  which 
saM  property  was  sold,  and  under  which  sale  said  Stillman 
had  claimed  title  to  the  pro])erty,  and  that  in  considera- 
tion, Stillman  and  wife  had  executed  to  Elizabeth  and  Juliana 
Bates  a  quit  claim  deed  of  lot  (11),  and  of  improvements 
made  on  the  premises,  and  of  the  ]:)urchase  money  paid  under 
the  sale  on  said  executions,  and  other  moneys  laid  out  and  ex- 
jjended  on  said  property,  to  the  amount  of  $3,500,  by  Stillman, 
and  of  the  final  adjustment  of  conflicting  titles  to  said 
property  between  the  *parties,  and  of  the  covenants  [*322] 
and  agreements  hereinafter  reserved  and  contained. 

Drum,  as  guardian,  leases  and  demises  to  Stillman  lot  (11) 
aforesaid,  with  the  privileges,  etc.,  from  the  date,  until  6th  of 
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March,  ISI^T,  -when  Elizabeth  wonld  arrive  at  the  age  of  18 
years,  and  tlie  undivided  half  to  the  2nd  of  May,  ISi'J,  when 
Juliana  would  arrive  at  the  age  of  18  years. 

Stillman  covenants  to  surrender  the  possession  at  the  ex- 
piration of  the  lease. 

This  contract  was  acknowledged  before,  and  approved  by, 
the  probate  justice  of  Jo  Daviess  county,  who,  at  a  special  ses- 
sion of  his  court,  then  held,  entered  the  following  order. 

"At  a  special  session  of  the  Probate  Court,  held  in  and  for  the  county  of 
Jo  Daviess,  at  my  office  in  Galena,  this  5th  day  of  July,  A.  D.  1843,  present 
Charles  G.  Thomas,  probate  justice  of  the  peace,  the  following  proceed- 
ings were  had,  to  wit : 

Thomas  Drum,  guardian  of  Elizabeth  and  Juliana  Bates,  and  Nelson  Still- 
man,  came  into  court  to  make  a  settlement  in  reference  to  matters  in  dis- 
pute, concerning  lot  No.  (11)  on  Main  street.  Galena,  and  after  hearing  all 
the  matters  and  things  in  controversy  between  the  said  Drum,  as  guardian 
and  the  said  Stillman,  the  court  approved  of  the  agreement  entered 
into." 

It  does  not  appear,  from  the  evidence,  that  any  accounts 
were  jjresented  and  settled  by  the  parties,  before  the  ])robate 
justice,  or  that  any  calculation  was  made  of  any  balance  due 
or  claimed  on  either  side,  but  it  ap]iears  to  have  been  a  lumjviug 
settlement,  and  lease,  the  jirincipal  consideration  for  whicli, 
moving  from  Stillman,  was  the  payment  of  the  judgments  and 
executions  before  mentioned,  and  Stillman's  claim  of  title  to 
the  premises  under  the  jnirchases  aforesaid. 

^o  petition  was  presented  to  the  ]-)robate  court  for  leave  to 
make  said  lease  or  contract  and  no  bond  given  by  the  guardian 
as  required  by  law,  nor  is  it  sliown  in  any  ]'art  of  the  record 
or  proceedings,  that  the  interest  of  the  estate  required  the 
lease  of  said  premises,  under  the  contract  aforesaid.  It  is  not 
shown  that  any  witnesses  were  examined,  nor  facts  inquired 
into.  The  testimony  fairly  leaves  the  presumption  that  there 
was  no  such  investigation. 

The  defendants  with  their  answers,  filed  an  account, 
claiming  to  have  paid  to  McDjwell  and  Drum,  on 
account  of  rent,  in  money,  improvements,  etc.,  on 

account  of  lot  (11) %  2,r)17  16 

On  account  of  dwelling-house 683  22 

Private  debts  of   McDowell, 449  05 


Amounting  to $3,649  43 


Prior  to  July  5th,  1843. 
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*The  rent  of  the  warehouse  lot  (11),  for     [*323] 

the  three  jears  under  the  lease,  would 

be $2,700  00 

After   that  time,  to  the    5th  of  Julj, 

1843,  at  $600, 758  33 

$3,458  33 
For  dwelling,  as  per  leases,  rent  to  expiration  of 

the  lease 1,645  00 


$5,103  33 


In  the  estimates  of  the  charges  against  the  ware- 
house lot  (11),  ai-e  the  judgments  before  men- 
tioned, on  which  the  lot  was  sold $1,008  18 

Making  a  new  cellar  under  the  warehouse 


501  60 


$1,509  78 


which,  if  not  properly  chargeable  in  tlie  account,  being  de- 
ducted, will  leave  only  $1,007.38  claimed  by  defendants  to 
have  been  jiaid  on  account  of  warehouse  and  lot  (11)  aforesaid, 
which,  being  deducted  from  the  rent  aforesaid,  of  $3,458.83, 
will  leave  $2,451.65,  counting  no  interest,  due  complainants 
for  rent  on  the  5th  of  July,  1843. 

It  is  proved  by  the  testimony  of  McDowell,  that  in  1840 
or  1841,  he  saw  some  one  digging^  a  cellar  under  the  store  on 
lot  (11);  that  he  went  to  Drum,  who  was  then  guardian,  and 
they  together  went  to  Stillman  and  forbid  his  making  the 
cellar,  when  Stillman  replied  that  he  had  bought  the  lot,  and 
considered  it  his  own.  and  went  on  and  built  the  cellar. 

After  McDowell  and  wife  were  made  parties  to  the  bill,  on 
the  15th  June,  1852,  there  was  a  dennirref  tiled  to  the  sup- 
])lemental  bill  by  defendants'  solicitors.  This  was  stricken 
from  the  tiles,  because tlie  solicitors  had  no  authority  to  a])], ear 
lor  the  said  defendants.     Bill  taken  as  confessed  against  them. 

On  the  8th  of  December,  1852,  defendants  asked  leave  to 
tile  a  supplemental  answer,  showing  the  necessity  of  making 
the  reiaesentatives  of  Drum,  parties  to  the  bill.  The  motion 
was  denied. 

The  Circuit  Court  decreed, 

1.  That  the  lease  of  lot  made  5th  of  July,  1843,  being  made 
under  the  direction  of  a  court  of  competent  jurisdiction,  was 
8o  far  valid. 

2.  That  the  release  of  past  rent  was  for  a  grossly  inade- 
quate consideration,  manifestly    against  the    interests  of  the 
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wards,  and  ehould  be  set  aside,  and  that  Eiizabetli  and  Juliana 

were  entitled  to  the  rents  from  McLean  and  Stillman  to  tlie 

expiration  of  the  lease,  reasonable  rent  from  that  time,  from 
Stillman,  till  April,  1,  1843,  and  from  Stilhnan  a;  d 

[*324]     Kood  from  *lst  of  A])ril  to  5th  of  July,  1843,  leav- 
ing it  to  Stillman  to  elect,  if  he  desired  to  have  the 

whole  contract,  and  his  deed  to  Elizabeth  and  Juliana  Bates  set 

aside  and  canceled. 

A  reference  was  made  to  a  master  to  state  on  account,  under 

the  following  rules  : 

1,  Charge  rent  and  interest  on  quarter  yearly  payments, 
under  the  lease  of  November  3,  1838. 

2,  Charge  Stillman  reasonable  rent  after  expiration  of  the 
lease,  till  1st  of  April,  1843. 

3,  Charge  Stillman  and  Rood  reasonable  rent  from  the  1st 
of  April,  1843,  to  5th  of  July,  1843. 

Allowing  all  proper  payments  and  necessary  repairs  to  July 
5th,  1843,  also  all  taxes  and  other  necessary  expenditures  by 
Stillman  &  McLean,  Stillman,  and  Stillman  and  Rood. 

Rei:airs  on  warehouse,  digging  cellar,  building  cellar  wall, 
labor  and  materials,  considered  needful  and  projier  repairs. 

Items  of  account,  $150.56,  $151.19,  $151.07,  of  November 
20th,  1838,  $21.37  of  29th  November,  1838,  $14.25  of  March 
8th,  1839,  rejected,  being  McDowell's  private  debts. 

Miller  &  Fuller's  note  for  $361.91,  for  rent  on  dwelling 
house  and  warehouse,  allowed  proportionately  on  each,  $260.71 
on  this  account. 

Stillman  to  elect  by  Thursday,  whether  the  whole  agree- 
ment with  Drum  shall  be  set  aside. 

If,  so,  then  the  master  shall  chai-ge  Stillman  &  Rood  with 
reasonable  rent  from  5th  of  July,  1843,  until  their  occujmncy 
ceased,  deducting  all  bcneliciai  and  lasting  improvements. 

That  the  depositions  and  exhibits  should  be  read  in  taking 
the  account. 

Both  parties  exce))ted.     The  reference  to  the  master  was 
withdrawn,  and  on  the  12th  of  Mai/,  181^3^  Stillman  not  elect- 
ing to  have  the  agreement  of  5tli  of  July,   1843,   canceled,  a 
final  decree  was  entered. 
That  there  is  due  from  McLean  &  Stillman,  under 

the  lease  of  November  3rd,  1838 $2,487  61 

From  Nelson  Stillman,  for  reasonable  rent  fr?)m 

1st  of  April,  1842,  to  1st  of  Aju-il,  1843 570  13 

From  Stillman  and  Rood,  from  1st  of  April,  1843, 

to  5th  of  July,  1843 125  55 


$6,183  29' 
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Decree  below  was  for  tlie  payment  of  the  same  and  costs 
and  interest  from  the  date  of  the  decree. 

HiGGiNS  and  Stkother,  for  Appellants. 

[NT.  H.  Purple,  for  Appellees. 

*ScATES,  J.     In  1835,  I^ehemiah  Bates  died,  pos-     [*325] 
sessed  of  a  pre-enijition  to  lots  10  and  11  in  Galena, 
and  other  .real    estate,    all    improved,  leaving  Archange,  his 
wife,  and  Elizabeth  and  Juliana,  infants. 

On  the  25th  of  May,  1835,  letters  of  administration  issned 
to  Archange  and  J.  B.  McDowell,  who  afterwards  intermar- 
ried, and  the  letters  of  administration  were  revoked,  and  on 
the  3rd  of  October,  1835,  letters  issued  to  J.  B.  McDowell 
alone.  In  1837,  McDowell  was  appointed  guardian  for  the 
two  infant  'children  and  acted  until  1840,  when  he  resigned, 
and  Thomas  Drum  was  appointed,  and  acted.  The  adminis- 
trator tiled  inventories  of  the  personalty,  and  of  lots  10  and 
other  realty,  and  at  the  April  term  of  the  circuit  court,  1836, 
obtained  an  order  to  sell  lot  10,  which  was  afterwards  sold, 
and  the  ])roceeds  ap])lied  as  assets. 

The  pre-emption  was  pn'oven  before  the  commissioners,  un- 
der the  acts  of  Oongress  of  5th  of  February,  1829,  and  2nd 
of  July,  1836,  and  a  certiticate  issued  by  commissioners,  to 
Elizabeth  and  Juliana  Bates,  on  21st  of  March,  1837,  in  their 
own  names. 

On  the  3i-d  of  November,  1838,  McDowell  as  administrator 
and  guardian,  and  Archange,  his  wife,  executed  a  lease  of  lot 
11,  with  warehouse  thereon,  to  N.  Stillman  &  Convpany,  (com- 
posed of  himself  and  McLean,)  for  three  years,  from  the  1st 
of  April,  1839,  at  $900  per  annum.  They  entered,  and  held 
during  the  lease,  and  from  the  end,  3rd  of  Ajiril,  1842,  to  5th 
of  July,  1843,  Stillman,  and  Stillman  &  Rood  held  over. 
On  the  5th  of  July,  Stillman  took  a  new  lease  from  Drum,  as 
guardian,  on  the  who^e  lot,  until  the  6th  of  March,  1847, 
when  Elizabeth  arrived  at  majority,  and  on  half  the  lot  until 
the  2nd  of  May,  1849,  when  Juliana  attained  her  majority. 
Under  this  lease,  Stillman  <k,  Rood  occupied  until  its  expira- 
tion. 

This  lease  was  made  with  the  sanction  and  approval  of  the 
judge  of  |)robate,  and  the  considerations  paid  by  Stillman,  are 
exj  ressed  to  be  a  quit  claim  deed  to  the  lot  11,  from  Stillman 
and  wife  to  the  minors,  made  on  settlement  of  all  suits,  de- 
mands, actions,  and  causes  of  action  in  law  and  equity,  from 
the  existing  state  of  things,  for  all  contracts,  liabilities,  doings 

327 


325  OTTAWA. 


Stillman  et  al.  v.  Youns:  et  al. 


or  omissions,  concerning  this  lot,  and  certain  jndgnients  and 
executions  upon  which  the  lot  was  sold,  and  under  which, 
Stillman  claimed  title,  together  with  moneys  laid  ont  and  ex- 
pended on  said  property,  by  Stillman,  to  the  amount  of  ^3,500. 
The  quit  claim  was  executed  accordingly. 

To  explain  this  transaction,  the  following  statement  is  ad- 
mitted. 

A.    G.  S.  Wight,  as  administrator  of  Bouthellin, 

[*326]     had  a  demand  '^^against  the  estate  of  N.  Bates,  but  had 

neglected  to  present  and  prove  it  until  some  time  in 

1838,  when  McDowell,  as  administrator  of  Bates,  allowed  the 

demand  and  gave  his  two  promissory  notes  for  it. 

Wight  recovered  judgment  upon  one  of  these  notes  against 
McDowell,  in  1838,  for  8451.5.5,  issued  execution  thereon  the 
29th  of  August,  1838,  levied  on  this  lot  11th  of  Sejitember, 
and  sold  it  tlie  14th  of  January,  1839.  In  May,  1839,  he  re- 
covered judgment  for  $163.98  on  the  other  note,  on  the  28th 
of  June  execution  issued,  was  levied  on  same  lot,  and  on  the 
4th  of  September,  1839,  it  was  sold.  Both  were  purchased  by 
j.irocurement  of  Stillman  &  McLean,  and  conveyances  made  to 
them.  This  last  judgment  was  reversed  by  supreme  court  at 
December  term,  1843,  afier  the  conveyances  to  Stillman  &  Co. 

These  constituted  the  title  and  claims,  etc.,  mentioned  as  the 
consideration  in  the  lease  of  5th  of  July,  1843. 

The  wards  have  intermarried  with  Young  and  Marchildon, 
who  Hie  this  bill,  setting  up  the  statute  of  limitations  against 
the  demand  of  Wight,  administrator  of  Bouthellin,  and  pray- 
ing an  account  of  the  rents. 

The  ])laintiffs  here,  answered  the  bill,  admitting  the  above 
statement  of  facts,  and  insist  upon  the  lease  as  a  settlement, 
and  also  upon  a  large  outlay  for  repairs  and  improvements. 
.  The  court  found  a  balance  of  rents  due  under  the  first  lease, 
from  Stillman  &  McLean,  of  $2,487.61,  from  Stillman  alone, 
for  his  occupancy  between  the  two  leases,  of  $570.13,  from 
the  1st  of  Aijril,  1842,  to  the  1st  of  Ajiril,  1843,  and  from 
Stillman  &  Rood,  $125.55,  for  their  occupation  from  1st  of 
Aja-il,  1843,  to  5th  of  July,  1843,  when  the  second  lease  was 
made  ;  and  for  these  res]~>ective  sums  a  final  decree  was  en- 
tered, with  interest  from  date  of  decree  until  ])aid. 

This  is  assigned  for  error,  with  other  causes. 

I  may  remark  that  the  reversal  of  one  of  the  judgments  in 
the  supreme  court,  would  not  affect  a  fair  Jo;? rt^^V/^  purchaser, 
witlutut  notice,  if  the  lot  were  bound  by  that  judgment  as 
a  lieu,  and  subject  to  sale  for  its  satisfaction,  by  execution  upon 
it.  But  it  was  neither.  All  real  estate,  by  statute,  may  be 
sold  for  the  payment  of  the  debts  of  intestates  ;  Eev.  Stat. 
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1845,  p.  558,  sections  .103,  104 ;  but  administrators  have  no 
]^ower  to  sell  or  incnmber,  vvithorit  an  order  of  court.  The 
lands  descend,  in  the  meantime,  to  the  heirs  at  law,  sub  77iodo, 
subject  to  this  liability,  and  in  this  particular  manner,  to  be 
divested  for  this  object. 

Though  the  lands  descend,  subject  to  the  payment  of  the 
debts,  no  creditor,  by  obtaining  an  allowance  of,  or 
judgment  *for,  his  claim,  against  an  estate,  or  the  ad-  [*327] 
ministrator,  thereby  acquires  any  specitic  lien,  as  un- 
der the  statute  in  relation  to  judgments  and  executions ;  Rev. 
Stat.  1845,  p.  300,  section  1  ;  nor  can  they  enforce  their  col- 
lection by  levy  of  an  execution  upon  the  land.  Welch  v.  Wal- 
lace, 3  Gil.  R.  490  ;  See  also  Marshall  v.  Adams^lliW.  R.  40. 

Again  the  statute  of  limitation,  of  two  years  after  the  issu- 
ing of  letters  of  administration,  absolutely  bars  and  cuts  off  all 
demands  not  presented  or  notitied  within  that  time,  from  the 
assets  arising  from  the  estate  inventoried.  Rev.  Stat.  1845, 
]■).  501,  section  115;  Thorn  v.  Wat-son,  administrator,  5  Gil. 
R.  30;  Judii,  administrator,  v.  KeUey,  11  111.  R.  216;  The 
People  V.  White,  et  al.,  11  111.  R.  349. 

The  failure  of  the  administrator  to  plead  this  special  statute 
of  limitations,  will  not  bar  or  preclude  the  heirs  from  plead- 
inij  it  (m  settlement  with  the  administrator.  See  Nowell  v. 
Nowell,  8  Maine  R.  225. 

These  princij)les  clearly  cut  off  all  pretense  of  title  to  this 
lot,  derived  under  the  judgments  of  Wight  against  McDowell, 
whether  they  were  agiiinst  him  individually,  or  as  adminis- 
trator, nor  can  any  equitable  title  be  based  upon  their  pay- 
ment, or  any  ])urchase  under  them. 

Again,  another  difficulty  stands  in  the  way  of  these  ar- 
rangements of  the  proceeds  of  the  rents  by  McDowell.  As 
administrator  he  had  nothing  to  do  with  the  leasing  of  the 
realty,  and  collection  and  management  of  the  rents ;  as  guard- 
ian, he  had  as  little  concem  with  the  administration  of  the 
estate,  and  settlement  of  the  debts.  Nor  can  he  be  allowed, 
by  b'ending  the  two  characters,  to  throw  the  administration 
aiid  management  of  the  two  estates  into  a  kind  of  hotch-pot 
confusion,  and  thereby  sustain  a  misapplication  of  the  funds 
and  intei-ests  of  the  one  to  the  other. 

This  land  descended  to  the  heirs,  subject  to  the  payment  of 
debts  in  the  due,  legal  and  proper  course  of  administration. 
The  fact  that  the  heirs  proved  up  their  father's  pre-emption, 
under  the  acts  of  Congress,  even  with  the  administrator's  con- 
eent  and  assistance,  can  make  no  difference,  I  think,  nor  will 
tlie  fact  of  their  taking  the  certiticate  and  making  the  entry 
in  their  own  names.     The  transaction  comes  within  the  equity 
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of  tlio  ]")i'Ovisions  of  the  statute  of  Wnis,  sections  111,  112  and 
113,  (Rev.  Stat.  1845,  p.  559,  560,)  relative  to  lands  bought  of 
the  United  States  on  partial  credit,  and  for  which,  special  pro- 
vision is  made  for  seeming  the  interest  therein,  of  an  intestate, 
and  subjecting  that  interest  to  the  same  liability  of  intestate's 

other  lands. 
[*32S]         *Under  these  principles  the  case  must  be  decided 
upon  the  rights  of  the  parties,  as  presented  by  the 
leases  and  occupancy,  on  the  one  hand,  and  the  payment  of 
rents,  repairs  and  improvements,  on  the  otlier. 

In  relation  to  the  permanent  improvement?,  the  leases  do 
not  authorize  anj',  and  the  testimony  shows  that  they  were 
forbidden.  The  claim  for  them,  therefore,  can  have  no 
foundation  in  the  account  of  plaintiffs,  as  lessees,  and  if  made 
upon  the  score  of  adverse  claimants  of  title,  under  the  judg- 
ments, they  must  go  with  the  disposition  made  of  that  title. 

As  we  understand  the  decree,  the  court  did  recognize, 
without  so  declaring  expressly,  the  validity  of  the  lease  made 
by  Drum,  as  guardian,  on  the  5th  of  July,  1843.  If  so,  we 
cannot  review  it,  as  the  case  is  brought  hereby  Stillman  &  Co., 
who  make  no  complaint  as  to  this  affirmance  of  it. 

They  may  complain  of  its  provisions  being  disregarded,  in 
the  construction  contended  for,  that  the  account  for  previous 
rents,  repairs,  etc.,  were  included  in  and  settled  by  the  lease. 

The  lease  does  not  recite  anything  in  relation  to  rents  or 
repairs,  but  only  in  relation  to  conflicting  title  and  improve- 
ments, for  which  two  last,  plaintiff  Stillman  executed  a  quit 
claim. 

There  is  no  well  grounded  pretext  for  including  in  this  ar- 
rangemetit,  under  these  recitals,  the  rents  then  due  on  former 
lease  and  occupancy. 

The  lease  was  made  with  the  a]3proval  of  the  court  of  pro- 
bate, but  looks  to  be  hard  and  unconscionable  enough  to  the 
interests  of,  the  wards,  without  adding,  by  a  liberal  construc- 
tion of  its  recitals,  between  two  and  three  thousand  dollars  of 
their  dues  for  past  rents,  to  the  use  of  the  ]u-emises  for  five 
to  seven  years  longer,  all  for  the  nominal  consideration  of  a 
groundless  title  and  unauthorized  imju-ovements. 

I  shall  not  adopt  a  construction  which  adds  such  grossness 
to  the  inadequacy  of  the  consideration  paid  by  Stillman.  Ex- 
cluding these  accounts  from  all  connection  with  the  lease,  it  is 
not  presented,  by  this  assignment  of  error  by  plaintiffs,  for 
our  consideration. 

In  taking  the  account  of  the  rents,  the  court  has  committed 
no  error  by  allowing  annually  nine  hundred  dollars.  That 
was  the  amount  agreed  on  up  to   1st  of  April,  1842,  and  the 
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parties  hc'd  over  without  a  new  ao^reement,  until  5tli  of  July, 
1843,  and  without  ottering  to  deliver  possession,  according  ito 
the  terms  of  the  lease,  or  any  notice  of  an  expected  reduction 
of  rent. 

This  brings  Stilhnan  &  McLean  in  debt,  for  the  term  of  the 
first  Jease  to  1st  of  Airil,  184:2,  in  $2,700,  with  interest  from 
the  end  of  each  quarter,  the  time  it  became  due,  until 
paid ;  *Stillman  alone  from  the  1st  of  April,  1843,  [*329] 
with  interest  from  that  date,  on  $662.50  ;  and  Still- 
man  >k  Kood,  to  5th  of  July,  on  $237.50,  until  paid.  The 
])laintitfs  should  discharge  themselves  by  proof  of  payments. 
Showing  payments  in  the  way  of  repairs,  they  have  also 
shown  improvements  by  building  a  cellar,  etc.,  and  many  of 
the  items  are  left  unex]>lained,  so  that  I  am  not  able  to  de- 
termine from  the  record,  whether  the  work  and  materials 
were  for  the  re|iairs  of  the  premises,  or  on  the  im})rovements. 
Other  items,  which  might  be  proper  charges,  are  not  particu- 
larly known  to  the  witnesses,  to  have  been  furnished.  These 
cannot  be  admitted  sim})!y  on  the  footing  of  forming  part  of 
an  account,  of  which  many  items  are  proven.  The  account  is 
not  of  that  character  of  dealing  that  admits  of  this  rule  of  tes- 
timony. 

Testing  the  ])laintiffs'  accounts  by  rules  of  strict  proof,  they 
have  not  e^labli>-hed  enough  to  shwo  any  error  in  the  conclu- 
sion to  which  the  court  arrived,  as  to  balances  due. 

Decree  affirmed. 

Tkeat,  C.  J.,  concurred  in  atfirming  the  decree. 


Henry  Clinefelter  and  Mary  Clinefelter  v.  Bur- 
ton Ayers. 

Error  to  La  Salle. 

STA-nrrE  of  -wills— Real  estate  of  deceased— Debts — Will.— Under 
the  statute  of  wills,  the  real  estate  ot  a  decedent  is  liable  for  his  debts  and 
funeral  expenses,  as  a  secondnry  fund;  and  a  will,  charging-  these  upon  the 
realty  would  not  niake  it  otherwise,  unless  the  intention  to  change  the  legal 
order  of  liability  was  very  clear. 

CONSTUUCTION    OF    WILL— POWER — WhEN   COLTLED  WITH    INTEREST. — 

Where,  by  will,  it  is  dir-'cted  that  all  debts  and  funeral  expenses  shall  bo 
paid  as  soon  as  possible  after  the  denth  of  the  testator,  out  of  the  iirst  mone}  s 
that  should  come  into  the  hands  of  the  executors,  from  any  portion  of  the 


Cited  :  Statute  21  Hen.  8,  Ch.  4;  23  HI.  452  [399].  When  one  of  several 
executors  may  act  alone,  5-2  111.  346.  Powers,  17  111.  61,  62;  31  111.  875; 
h9  III.  465.     Personal  estate,  exoneration  of  from  payment  of  debts,  86  111. 
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estate,  real  or  personal,  and  legacies  are  made  in  the  same  will,  and  the 
lands  are  not  devised  to  the  executors,  but  a  power  is  given  them  to  sell  gen- 
erally, at  their  discretion,  Avithout  expressing  any  object  for  the  sale,  or 
directing  any  application  of  the  proceeds,  and  the  personalty  is  sufficient 
for  the  payment  of  debts,  etc.,  the  lands  will  descend  to  the  heirs,  subject  to 
sale  or  incumbrance,  at  the  discretion  of  the  executors.  Such  a  power,  if 
there  had  bee^n  an  appropriation,  etc..  of  the  lands,  differing  from  that  made 
bylaw,  would  be  coupled  with  an  interest  or  trust;  but  where  no  person  or 
interest  is  made  to  arise  or  depend  upon  its  exercise,  it  is  a  naked  power. 

Courts — Province  of  as  to  power. — Courts  will  uphold  rights  de- 
rived from  the  proper  exercise  of  this  power,  but  will  not  compel  an  exercise 
of  it. 

When  one  op  several  executors  can  exercise  power. — One  of  sev- 
eral executors  to  a  will  cannot  exercise  a  power  of  sale  under  it,  unless  it  is 
shown  that  the  others  refused  to  act,  and  such  refusal  must  be  shown  posi- 
tively and  affirmatively. 

Act  of  probate  judge— Recital  in  entry  of.— *A  bare  re-    [*330] 
cital  in  the  entry  of  a  nnnisterial  act  of  the  Judge  of  Probate,  that 
a  part  of  the  executors  decline  to  act,  is  not  sufficient. 

Executor. — An  executor  may  decline  to  act  for  a  time,  and  stiU  remain 
executor,  with  power  to  qualify. 

Statute  op  wills — English  statutes. — ^The  statute  of  wills  has  not 
repealed  all  the  English  statutes  relating  to  that  subject;  the  principles  of 
chapter  4,  of  the  statutes  of  21  Henry  VIII,  are  still  in  force. 

This  was  an  action  of  ejectment,  heard  before  Leland, 
Judge,  at  ]S^o^'enlber  term,  1853,  of  the  La  Salle  Circuit 
Court. 

It  was  ai-gued  upon  the  record,  that  Samuel  Lapsley  died 
seized  in  fee  of  the  premises  sued  for ;  that  Mary  Clinefelter 
is  one  of  his  heirs  at  law,  and,  had  Lapsley  died  intestate, 
would  have  been  entitled  to  one  equal,  undivided  eighth  part 
of  said  premises  by  descent,  and  that  defendant  below  was  in 
possession  of  the  premises  claiming  title  ;  that  Lapsley  made 
his  will,  which  was  duly  jiroven  and  recorded;  that  Burton 
Ayres  (the  defendant)  and  William  Waddingham,  two  of  the 
persons  named  as  executors  in  said  will,  declined  to  act,  and 
that  letters  testamentary,  on  the  ()th  of  September,  1839, 
were  duly  ii-sued  to  John  Faughander,  the  other  executor 
named  in  said  will,  and  he  was  duly  qualified  as  such  sole  ex- 
ecutor, and  that  Ayres  and  Waddingham  were  both  alive  at 
the  time  the  letters  to  Faughander  were  issued,  and  at  the 
time  of  the  con\eyance  by  the  latter,  and  that  they  never 
qualilied  as  executors;  that  in  October,  1841,  Faughander,* as 
executor  of  Laj^sley,  conveyed  to  John  and  Mary  Swanson, 
jmd  that  Burton  Ayres  held  by  regular  chain  of  conveyance 
from  them.  The  substance  of  the  will  is  stated  in  the  opin- 
ion of  the  court.  Proof  was  taken  to  show  that  there  were 
not  any  papers  or  jiroofs  on  file,  that  Ayres  and  Waddingham 
had  declined  to  accept  the  executorship,  except  the  order  of 
said  court,  as  stated  in  the  opiu'on.     The  cause  was  heard  by 

332 


JUNE   TEEM,  1855.  330 


Henry  and  Mary  Clinefelter  v.  Ayers. 


the  court,  without  the  intervention  of  a  jury,  and  the  issues 
were  found  for  the  defendant.  The  plaintiffs  below  bring* 
the  cause  to  this  court.  This  cause  was  heard  at  June  term, 
1854,  and  decided  at  June  term,  1855. 

E.  S.  HoLBRooK,  for  Plaintiffs  in  Error. 

Dickey  and  Wallace,  for  Defendant  in  Error. 

SoATES,  J.  In  ejectment,  the  plaintiffs  deduced  title  to  M. 
Clinefelter,  as  one  of  the  heirs  at  law  of  Samuel  Lapsley,  de- 
ceased, and  entitled  to  one  eighth  part  of  the  premises. 

The  defendant  claims  title  by  purchase  through  John 
Faughander,  one  of  three  executors  of  Lapsley,  and  under 
liis  will. 

By  the  will,  Lapsley  decreed :  First.     That  all  his 
djbts  and  *funerai  expenses  be  paid,  as  soon  after  his     [*331] 
death  as  |)ossible,  out  of  the  first  moneys  that  should 
come  into  the  hands  of  his  executors,  from  any  portion  of  his 
estate,  real  or  personal. 

Second.  He  gave  a  legacy  of  one  thousand  dollars  to  each 
of  the  three  children  of  John  Faughander,  to  be  paid  on  the 
day  of  arriving  at  full  age,  or  marriage,  which  should  first  hap- 
])en ;  and  in  case  of  tlie  death  of  either  before  age  or  marriage, 
then  to  the  survivors  ;  this  sum  to  be  put  at  interest,  at  the  dis- 
cretion of  executors,  and  interest  a])plied  to  their  education 
and  maintenance. 

Third.     A  legacy  of  one  thousand  dollars  to  Julius  Cleve. 

Fourth.  A  legacy  of  one  thousand  dollars  each,  to  five 
children  of  his  sister,  Mary  Clinefelter,  one  of  the  plaintiff's  ; 
and  in  all  other  respects  upon  the  same  terms  as  the  legacies 
to  the  Faughanders. 

Fifth.  He  directed  his  executors,  as  soon  as  possible,  after 
his  decease,  to  sell  all  his  personal  property  for  good  current 
money,  "and  that  all  the  real  estate  of  which  I  shall  die  seized 
or  possessed,  shall  be  sold  by  my  executors,  at  any  time  when 
they  may  tliink  proper,  for  its  reasonable  value,  for  like  cur- 
rent money,  or  on  such  credit  as  they  may  think  proj^er,  and 
the  amount  thereof  secured  in  such  manner  as  is  usual  in  like 
cases,  to  insure  the  full  and  punctual  ])ayment  thereof  ;  and  to 
effectuate  this,  my  intention,  I  do  hereby  vest  in  my  executors, 
full  power  and  authority  to  dispose  of  my  real  estate  in  fee 
simple,  or  for  a  term  of  years,  or  otherwise,  in  as  full  and 
large  a  manner  in  every  respect  as  I  could  myself,  if  living." 

And  lastly,  he  appointed  his  friends,  John  Faughander, 
13urton  Ayres  and  William  Waddingham,  his  executors. 
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It  is  admitted  that  the  will  was  duly  proven;  that  Ayres  and 
"Waddingliam  declined  to  act,  and  have  never  qualitied  or 
acted,  and  that  Faughander  qnalilicd,  and  letters  testamentary 
issued  to  him  alone,  in  1839.  It  is  also  admitted  that  Ayres 
and  Waddino^ham  are  still  living. 

In  the  entry  in  the  probate  court,  in  reciting  the  issumg  of 
letters  testamentary  to  Faughander,  it  states  that  it  appeared 
"  that  the  persons  named  in  said  will  as  co-executors  decline 
acting." 

In  1841,  John  Faughander,  as  executor,  sold  the  premises 
in  controversy,  for  fifteen  hundred  dollars. 

One  of  the  legatees  was  sworn,  and  testified  that  his  legacy 
was  not  paid,  that  he  was  of  full  age,  and  that  he  knew  of  no 
personal  property  of  the  estate.  But  there  is  no  other  proof 
than  this  want  of  knowledge,  as  to  what  personal  estate  was 
left. 

There  is  in  the  first  clause  of  the  will  a  strong  implication 
of  a  charge  of  the  debts  and  fxmeral  expenses  upon 
[*332]  the  real  *estate.  But  this  can  make  no  difference 
under  our  statute  of  wills,  because  the  real  estate  is  at 
all  events  liable  for  both  as  a  secondary  fund,  and  would  not 
be  otherwise,  under  a  will  charging  all  debts,  expenses  and 
legacies  upon  the  realty,  unless  the  intention  was  very  clearly 
to  change  the  legal  order  of  liability.  See  on  this  bj'anch  of 
learning,  Hill  on  Trust,  344,  348,  350,  352,  354,  358  to  364, 
Ed.  of  1846. 

All  his  debts  and  funeral  expenses,  were  to  be  paid  out  of 
\X\e  first  moneys  that  should  come  into  the  hands  of  the  ex- 
ecutors from  any  ])ortion  of  his  estate,  real  or  personal.  Leg- 
acies are  not  included  in  this  direction,  and  there  are  no  words 
such  as  "  devise  "  instead  of  "  becpieath,"  which  latter  is  used 
in  this  w^ill,  or  other  provision,  such  as  a  general  residuary  be- 
quest of  real  estate,  or  the  funds  ]jrodiiced  from  its  sale,  from 
which  an  implication  could  be  raised  for  charging  these  lega- 
cies on  the  real  estate. 

It  may  therefore  be  contended  that  the  legacies  given  by 
this  will  are  not  charged  u])on  the  land,  nor  ]iayable  out  of  its 
proceeds  when  sold.  The  lands  are  not  devised  to  the  execu- 
tors, but  a  ]iower  is  given  them  to  sell  generally,  when  the 
executors  think  proper,  without  expressing  any  object  for  the 
sale,  or  directing  any  ap])lication  of  the  jiroceeds,  either  in 
paying  debts,  expenses,  legacies,  or  for  investment,  or  other- 
wise. 

Here  the  power  is  expressly,  and  very  fully  given.  In  the 
event  it  became  necessary  to  exercise  it,  on  a  deficiency  of  the 
personalty,  for  the  ])ayment  of  the  debts  and  fuuGral  expenses, 
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it  would  be  in  connection  with  a  trust  for  creditors.  Had 
such  a  state  of  facts  been  presented  as  required  a  sale  for  these 
]  urposes,  I  should  look  at  its  exercise  through  the  medium  of 
creditors'  interests,  and  feel  more  disposed  to  a  liberal  con- 
struction in  sustaining  its  exercise.  But  I  persume  the  person- 
alty was  not  only  sufficient  to  pay  debts  and  funeral  expenses, 
hut  also  to  pay  the  legacies  ;  for  the  proof  in  the  record  does 
not  ncgativ^e  this  presumjition. 

The  lands,  therefore,  descended  to  the  heirs  at  large  in  the 
meantime,  subject  to  be  incumbered  by  lease,  or  mortgage  ;  or 
divested  by  sale  of  the  executors,  in  the  exercise  of  this  dis- 
cretionary power.  But  it  is  a  naked  power,  in  the  event  of 
the  debts,  etc.,  being  paid  out  of  the  personalty;  for  the  same 
].erson3  take,  and  take  in  tlie  same  right  as  heirs,  the  lands,  if 
the  power  is  not  exercised;  the  ]iroceeds,  if  it  is. 

Had  there  been  an  application,  appropriation  or  designation 
of  the  lands,  or  their  proceeds,  ditfering  from  that  made  by 
law,  I  should  hold,  according  to  the  true  and  sound  distinctions 
I  gather  from  the  current  of  authorities  that  the  power  was 
con  [lied  with  an  interest,  or  a  trust.  But  where  a 
])Ower  is  *given,  and  no  person  or  interest  is  made  to  [*333J 
arise  or  depend  ujion  its  exercise,  other  than  it  creates 
by  its  exercise,  it  is  a  naked  jjower.  Although  courts  will  up- 
hold rights  derived  from  its  proper  exercise,  equity  will  not 
compel  its  exercise,  but  leave  it  to  the  option  of  those  who 
possess  it.  Such  powers,  at  the  common  law,  required  all  the 
■)iarties  to  join  in  its  exercise,  and  such  would  not  survive.  1 
S.ig.  on  Fow.  143  to  148  (1  Law  Lib.  156  to  159);  4  Bacon's 
Abr.  Executors  and  Administrators,  D.  37,  38,  39;  2  Williams 
on  Executors,  814,  815;  Cole  v.  Wade,  16  Yes.  R.  27;  Toivn- 
s>>nd.  €t  al.  V.  Wilmn.,  1  Barn,  and  Aid.  R.  608,  (4  Eng.  0.  L. 
R.  289) ;  Forles  v.  Peaeoch,  11  Mees.  and  Welsby,  630;  Frank- 
linv.  Osgood,  14  John  R.  553;  2  Denio  R.  69,  430;  Taylor  v. 
Morris,  1  Comst.  R.  346  ;  4  Kent's  Com.  320  to  334;  Feterv. 
Beverhi,  10  Pet.  U.  S.  R.  563;  1  McLean  R.  197;  Taylor  et  al. 
V.  Benham,  5  IIow.  U.  S.  R.  267 ;  Zelach  v.  Smith,  3  Binn.  R. 
72 ;  Heron  v.  Hoffner  et  al.,  3  Rawle,  393  ;  Taylor  et  al.  v. 
Galloway  et  al.,  1  Ohio  R.  104;  Geddy  et  al.  v.  Butler  et  al., 
3  Munf.  R.  345;  4  Ibid.  332;  Miller  v.  White,  Taylor's  Conf. 
R.  3o9,  X.  C;  Wooldrige's  Heirs  v.  WatMns^  Executors,  3 
Bibb  R.  349  ;  7  Dunn.  R.  1  ;  2  Litt.  R.  109 ;  3  J.  J.  Marsh. 
R.  246  :  Coykendall  et  al.  v.  Rutherford's  Executors,  1  Green 
Ts"".  J.  R.  360 ;  Seymour  v.  Bull,  3  Day  R.  388 ;  Shelton  v. 
n>mj>.r  et  al.,  5  Metcalf  R.  462. 

The  doctrine  of  survivorship  was  settled  so  as  to  preserve 
all  interests  depending  upon  powers,  as  far  as  it  could  be  done 
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upon  principle.  The  statnte,  21  Hen.  YIII,  Cap.  4,  aided 
cases  whei-e  part  refused.  This  act  we  liave  adopted,  and 
added  a  general  principle  of  survivorship.  New  York  added 
thereto  nef/lect,  and  Virginia  has  extended  the  survivorsliip  to 
administrators.  This  last  provision  is  held  not  applicable  nnder 
our  statnte;  Ball  v.  Iruyi?i  et  al.,  2  Gilm.  K.  179;  and  upon 
the  same  reasoning,  neglect  is  equally  without  the  intent  of 
our  statute ;  and  a  party  claiming  under  a  power  by  convey- 
ance from  one,  while  others  are  in  foil  life,  must  show  that 
they  have  ?y/'^<.'?<?cZ  by  renouncing,  instead  of  "declining." 

The  question  presented  upon  the  record,  is  a  question  as  to 
the  power  of  one  of  several  executors  to  execute  a  power  of 
sale  in  the  will,  while  the  others  are  living,  and  we  may  con- 
sider it  in  the  two-fold  aspect,  that  they  liave,  and  that  they 
have  not,  declined  to  act  under  the  will. 

After  the  Conquest,  fee  simple  lands  were  alone,  and  by 
custom,  devisable  by  will,  until  the  32  and  34  Hen.  VIII.  So 
the  custom  authorized  a  devise  of  the  land  to  executors  to  sell, 
or  a  power  of  sale  without  a  devise  of  the  estate.  But  at  the 
common  law,  all  the  executors  were  required  to  join  in  the 
execution  of  the  power  of  sale,  which  would  not  sur- 
[*334]  vive  in  case  of  *the  death  of  one,  if  it  were  a  ]iower 
without  an  estate.  1  Coke's  Lift.  Sees.  167, 168,  169, 
p.  112,  and  a,  b,  top  2  Am.  Ed.  1S36,  310,  311 ;  1  Sugd.  on 
Pow.  129,  130,  143,  144,  145. 

A  like  difficulty  in  the  execution  of  the  will,  occurred  when 
one  refused  to  take  upon  himself  the  executorship. 

By  the  21  Hen.  VIII,  Cap.  4,  this  difficulty  was  in  part  re- 
moved, by  a  provision  which  authorized  the  qualified  and  act- 
ing executors  to  sell,  where  the  others  had  refused  the  trust, 
and  this,  by  construction,  was  extended,  as  well  to  devises  of 
the  estate  to  the  executors,  as  to  mere  powers  of  sale  within 
the  letter  of  tlie  statute.  1  Coke's  Lift.  113,  a,  top  p.  2,  Am. 
Edition,  1836,  312,  313. 

The  ]iower  to  devise  by  will  generally,  has  been  given  in 
most,  if  not  all  the  States,  and  is,  by  our  statute,  in  tlie  broad- 
est and  most  conqu-ehensive  terms.  Kev.  Laws,  1845,  p.  536, 
eec.  1. 

So,  too,  many  of  the  States,  like  our  own,  have  adopted  pro- 
visions to  obviate  the  common  law  disabi'ity,  rf  a  part  only  of 
the  executors  executing  a  jiower  of  sale.  But  these  provisions 
differ  more  or  less,  both  in  the  terms  and  extent  of  the  statu- 
tory power  conferred.  Want  of  strict  attention  to  these  differ- 
ences may  have  introduced  more  or  less  confusion  in  under- 
standing the  decisions  of  the  different  States. 

By  21  Hen.  VIII,  Cap.  4,  wliere  lauds  are  willed  to  bp  sold 
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by  executors,  and  ]  art  of  them  refuse,  tliose  who  qualify  niav 
sell.     1  Coke's  Litt.  113  a,  top  p.  313,  2nd  Am.  Ed.  1836.     It 
does  not  rrovide  for  cases  of  deatli  or  survivorship.    4  Bacon's 
Abrid.   Title,  Executors  and  Administrators,  D.  p.    39,  Ed 
1846.  '  F        5        • 

This  has  been  adopted  in  New  York  as  to  executors,  but  in 
other  cases  of  powers  the  .mruiwrs  or  surmmr  may  execute 
the  ]iower.  The  English  rule  in  relation  to  these  was  settled 
without  statute,  upon  general  principles  applicable  to  the 
nature  of  the  propei-ty,  title  or  interest  to  be  affected  by  the 
power.  2  Williams'  Executors,  817,  818  ;  4  Kent's  Com.'  311, 
325,  326.  New  Jersey  has  provided  for  both  a  refusal  and 
death  of  executors.  1  Green  Ch.  R.  362.  Kentucky  has 
adopted  the  English  statute  substantially,  and  without  regula- 
tion of  powers  generally.  3  Bibb  R'  351 ;  T  Dana  R.  8,  9. 
Same  in  Virginia.  3  Mnnf.  R.  349.  So  it  would  seem  in 
Pennsylvania.  3  Binney  R.  73;  Massachusetts,  5  Metcalf  R. 
465;  Oliio,  1  Ohio  R.  l(/5,  and  N.  Carolina,  Taylor's  Conf.  L. 
and  Erj.  R.  135,  136,  137. 

Our  general  statute,  ado]  ting  the  common  law,  embraced 
this  statute  of  21  Hen.  VIII,  Cap.  4,  and  the  statute  of  wills, 
32  and  34  Hen.  VIII.     Rev.  Laws,  1845,  p.  337,  sec.  1. 

Tlie  legislature  subsequently  passed  a  general  act,  very  com-' 
prehensive  m  its  i^rovisions,  and  minute'in  its  details,  embrac- 
ing the  subject  of  testaments,  intestacies  and  adminis- 
trations, by  *the  93rd  section  of  which,  it  is  provided,  [*335] 
that  "  in  all  cases  wliere  power  is  or  may  be  given  in 
any  will,  to  sell  and  dispose  of  any  real  estate,  or  interest 
therein,  and  the  same  be  sold  or  disposed  of  in  the  manner 
and  by  the  persons  apjjointed  in  such  will,  the  sales  shall  bo 
good  and  valid;  and  where  one  or  more  executors  shall  depart 
this  life,  before  such  sales  bcmade,  the  survivor  or  survivors 
shall  have  the  same  ]  ower,  and  their  sales  shall  be  good  and 
valid,  as  though  they  all  joined  in  such  sa^e."  Rev.  L.  p.  556, 
se£_93.  No  provision  is  found  in  this  act,  for  the  execution 
of  the  power  by  those  who  qualify,  when  \\\q  others  refuse, 
as  by  21  Hen.  VIII,  or  neglect,  as  'in  the  New  York  statute. 
1  Comst.  R.  349;  2  Denio  R.  69;  15  Wend.  R.  612.  If  the 
act  of  21  Hen.  VIII,  be  in  force  still,  both  contingencies-,  re- 
fusal ;ind  death,  are  almost  as  broadly  provided  for  as  in  New 
York. 

It  is  contended  that  this  act  is  a  general  one,  intended  and 
embracing  the  whole  subject  matters  of  the  common  law  and 
English  statues,  and  must,  therefore,  by  necessary  implication, 
re,  eal  not  only  all  acts  contrary  and  reougnant  to,  and  incon- 
sistent with  it,  but  all  others  on  the  same  subject,  because    of 
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the  manifest  intent  shown  to  make  full  regulations  of  all  things 
relative  to  these  subjects.  While  I  admit  the  doctrine  of  re- 
peal by  implication,  for  repugnancy  and  inconsistency,  I  can- 
not admit  the  other  braach  of  it  by  implication,  as  applicable 
to  these  subjects,  full,  complete  and  perfect  as  these  new  regu- 
lations may  be,  and  for  the  satisfactory  reason  that  thej  do  not 
contain  sufficient  to  constitute  a  perfect  system  of  law  on  these 
subjects.  But  we  are  compelled  constantly  to  resort  to  the 
principles  of  the  common  and  ecclesiastical  law,  to  administer 
the  principles  of  the  statute. 

There  is  no  repugnancy,  birt  simply  an  omission  in  the  act 
of  Wills,  of  the  principles  of  the  statute  21  Hen.  YIII, 
Cap.  4. 

It  is  a  salutary,  remedial  provision,  which  we  can  see  no 
reason  for,  nor  should  we  favor  a  repeal  of  it  by  implication, 
drawn  from  subjects  in  which  there  is  no  analogy. 

I  must  regard  the  statute,  21  Hen.  VIII,  as  in  force,  and 
this  record  must  show  satisfactorily  that  Ayres  and  Wadding- 
ham  refused  the  executor.-hip,  to  authorize  Faughander  to  sell 
and  convey  alone.  It  is  not  a  case  of  survivorship,  under  tlie 
93rd  section  of  the  statute  of  wills,  but  a  case  of  refusal  under 
the  21  Hen.  VIII.  Evidence  of  neglect  to  qualify,  or  assume 
Ihe  duties  of  executor,  will  not  satisfy  this  statute,  and  this 
was  very  clearly  so  understood,  when  it  was  added  by  statute 
in  New  York,  to  the  refusal  of  the  English  act.     2  Rev.  Stat. 

N.  Y.  109,  sec.  55  ;  1  Comst.  II.  349. 
[*336]  *Tho  on\y  evidence  offered  to  show  the  refusal,  is  a 
recital  in  an  entry,  inade  when  Faughander  a]')plied 
for  letters  testamentary.  "It  ai));earing  that  the  said  La[isley 
is  dead,  that  the  persons  named  in  said  will  as  co-executors,  de- 
cline acting,  and  that  the  said  aj)|ilicant  is  entitled  to  letters,  as 
sole  executor  of  said  will."  Is  tlys  sufficient?  The  will  had 
been  jiroven  and  established  long  before,  and  the  ])rt)bate  by 
one  was  good  for,  and  enured  to  all.  1  Williams'  Executors, 
302;  3  Barn,  and  Aid.  3(53. 

The  issuing  letters  was  a  mere  ministerial  act.  Faughander 
was  entitled  to  letters  when  he  ajjplied,  whether  the  others 
chose  to  come  forward  or  not.  We  are  not  informed  that  any 
citation  issued,  that  any  inquiry  was  instituted,  or  any  renun- 
ciation, refusal,  or  comnmnication  from  the  other  executors 
inade  to  the  court.  They  may  ''decline  acting,"  and  still  re- 
main execut(;rs,  with  right  and  power  to  qualify  at  another 
time,  and  a  future  day.     1  Williams'  Executors,  234-.  313. 

Do  they  "  refuse  "  the  trust  and  executorship,  and  how  sliall 
it  be  made  appear?  Other  sections  of  the  same  act  throw 
some  light  on  this  refusal.      Upon  "  a   failure  or  refusal  "  of  a 
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party  having  custody  of  a  will,  to  deliver  it  to  the  court  of 
l^robate.  the  party  shall  be  lined.  Sec.  18.  Where  there  shall 
be  no  executor  appointed,  or  the  one  named  shall  "  die,  refuse 
to  act,"  or  be  otherwise  disqualitied,  the  court  may  appoint 
administrator  with  the  will  annexed.  Sec.  19.  There  should 
be  ra)re  than  n3gative  acts  or  mare  oni's?ion3.  He  should  re- 
nounce, shouM  come  before  or  write  to  the  court,  or  declare 
in  some  way,  by  refusing  to  obey  citation,  etc.,  before  an  ad- 
ministrator could  be  appointed. 

Again,  by  sec.  20,  every  executor,  knowing  of  his  appoint- 
ment as  such,  shall,  within  thirty  days  after  the  testator's 
death,  cause  the  will  to  be  proven  and  recorded,  "or  present 
such  will  and  declare  his  refusal  to  accept  of  the  executorship," 
and  every  executor  "so  neglecting  his  trust  and  duty  as  afore- 
said, without  just  excuse  for  such  delay,"  shall  forfeit  $20  per 
month  from  and  after  the  thirty  days,  "until  he  shall  cause 
probate  of  said  will  to  be  made,  or  present  the  same  as  afore- 
said." The  observation  I  would  make  upon  this,  is  that  the 
rights  and  powers  of  executors,  derived  from  the  choice  and 
contidence  of  the  testator,  are  not  within  the  power  of  the  pro- 
bate court.  They  may  forfeit  for  neglecting  them,  but  can 
only  lose  them  by  voluntary  refusal  or  renunciation.  He  is 
not  removable  for  neglect.  He  may  decline  acting  without 
refusing  the  trust  and  duty,  but  will  have  the  right,  at  any 
time,  to  come  in  and  qualify. 

Again,  in  sec.  21  it  is  upon  refusal  of  the  executor,  that  ad- 
ministration shall  be  granted  to  the  widow  or  next  of 
kin,  *and,  upon  "  their  refusal,"  toothers.  Uponneg-  [*337] 
lect  to  come  or  send,  they  should  be  cited  to  come  and 
r^/'?/.?^,and  this  means  renounce,  for  in  sec.  25  it  is  so  explained. 
Where  two  or  more  are  appointed  in  tlie  same  will,  and  one  or 
more,  "  die,  refuse  to  take,  etc.,"  upon  him  or  herself  such  ex- 
ecutorship, letters  shall  be  granted  to  the  one  "not  renounc- 
ing." Such  are  the  jirovisions,  and  in  accordance  with  the 
whole  current  of  authovities  in  relation  to  rights,  duties  and 
]")owers  of  executors.  It  requires  positive  and  affirmative  acts 
to  divest  themselves  of,  and  part  with  those  rights,  duties  and 
powers  conferred,  not  bv  the  law,  but  the  act  and  will  of  the 
testator.  1  Williams'  Executors,  234,  235.  See  Harrison  v. 
Harrison,  2  Roberts'  R.  ICB. 

I  am  by  no  means  satisfied  with  the  quantum  and  sufficiency 
of  tliG  evidence  of  so  recent  a  transaction,  afforded  by  a  bare 
recital  in  the  entry  of  a  ministerial  act  of  the  judge  of  probate. 
The  courts  in  Pennsylvania  require  this  evidence  to  be  shown 
by  the  records  and  files  of  the  coui-t,  {Heron  v.  Hoffner  et  al., 
3  Rawle  R.  3UG,)  conformably  to   the  practice  in  the  eccle- 
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siastical  courts.  It  is  put  u]:;on  the  ground  that  tliey  derived 
with  the  provision  itself,  a  legal  import  in  tlie  terms,  and  that 
it  best  comjiorts  with  the  certainty  and  security  of  titles  to 
realty,  bv  i)resorving  written  evidence  of  those  acts  and  facts 
upon  which  the  title  depends.  This  had  been  clearly  intimated 
as  the  rule  in  commonwealth  use.  Huston  et  at.  v.  Mateor  et 
al.,  1(3  Serg.  and  Eaw.  E..  418.  This  last  is  referred  to  and  ap- 
proved, and  a  refusal  or  renunciation  by  act  in  pais,  disclaimed 
in  Stehhins  v.  ZatAroj),  4  Pick.  E.  43,  44. 

Chief  J.  Bronson,  in  Rosehoom  v.  MosJier,  2  Denio  R.  70, 
sanctioned  this  as  the  sound  rule  in  requiring  an  express  renun- 
ciation, and  would  have  so  decided,  had  it  been  an  open  ques- 
tion in  New  York.  But  under  their  statute,  which  included 
eases  of  mere  neglectio  qualify  or  pirove  the  will,  it  had  been 
ruled  otherwise.  See  also  for  J^ew  York  rule  under  their  State 
an  approval  of  this  case.     1  Comst.  K.  349,  350. 

The  rule  I  consider  to  be  well  established  in  England,  not 
only  by  the  [u-actice  of  the  ecclesiastical  courts,  but  by  decision, 
notwithstanding  the  dictum  of  Holroyd,  J.,  in  I'oivnson  v. 
Tickell,  3  Barn,  and  Aid.  E.  31,  (5  Eitg.  C.  L.  E.  221,)  that  it 
would  not  be  necessary  to  be,  either  by  matter  of  record  or  by 
deed.  In  that  case  the  renunciation  was  by  deed.  In  Lo7ig  et 
al.  V.  Symes  et  al,  3  Hagg  Eccl.  E.  771,  (5  Eng.  Eccl.  E.  2H6), 
the  rule  is  very  strongly  laid  down,  "  that  the  refusal  nuist  be 
recorded  in  court;  till  that  was  done,  no  one  could  take  ad- 
ministration ;  "  "  the  refusal  caimot  be  by  word  only,  it  must  be 
entered  and  recorded  in  court."  That  it  cannot  be  by  mere 
words,  or  other  matter  ■/;i  !)«?>,  is  well  sup]iorted  by 
[*338]  authorities.  *1  Williams'^  Executors,  234,  245;  4 
Bacon's  Abridg.  Executors  and  Administrators,  E,  9; 
Ilenloe^s  Case,  9  Cok.  E.  36.     Rawlinsonv.  S/iaio\s  Executors, 

3  Term  E.  558,  is,  if  an  exception,  one  from  necessity,  that  a 
creditor  must  be  sliown  to  liave  acce]ited  an  apjiointment  of 
executor,  before  he  sliall  be  denied  aright  of  action  against  the 
other  executors.  .     . 

In  Virginia  and  North  Carolina  a  different  rule  prevails,  but 
the  renunciation  may  be  by  acts  in  jxii-'^-,  and  will,  under  cir- 
cumstances, be  pi-esumed.     Geddy  v.  Butler,  3  JVIunf.  E.  345; 

4  Ibid.  341;  Miller  v.  White,  Taylor's  Conf.  L.  and  Eq.  E.  top 
135,  marg.  309. 

Whatev^er  the  character  of  proof,  it  should,  at  least,  be  satis- 
factory and  conclusive,  and  more  especially  in  cases  of  naked  low- 
ers, where  greater  strictness  is  required,  than  where  tiie  power 
is  cou])led  witli  an  interest  or  trust.     5  Howard's  U.  S.  E.  233. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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KiCHAED  ChAELESWORTH  V.    THOMPSON  E.  WiLLIAMS. 

Error  to  La  Salle. 

Rkplevtn — ^Witness — Substitution  op  bondsmen. — A  person  who  has 
signed  a  replevin  bond,  may  become  a  competent  witness  in  the  cause,  if 
another  security  is  substituted  for  him. 

Statutes  op  another  state — Evidence. — The  printed  statutes  of  an- 
other State  may  be  read  in  evidence.*  And  if  a  party  objects  to  the  portions 
of  such  statutes  so  read,  as  beina:  irrelevant,  he  should  raise  the  question  by 
copying  them  into  the  bill  of  exceptions. 

Exceptions  to  instructions  must  appear  to  have  been  taken  at  the  time. 

This  was  an  action  of  replevin  commenced  by  Williams 
against  Charlesworth,  in  the  La  Salle  Circuit  Court.  The  de- 
fendant pleaded  non  detinet,  and  pro[)erty  in  himself.  Upon 
these  jjleas,  issue  was  joined.  The  cause  was  tried  before  Le- 
LAKD,  Judge,  and  a  jury,  at  November  term,  1853.  Verdict 
and  judgment  for  plaintiff.  In  the  ]  rogress  of  the  trial,  by 
leave  of  the  court,  the  plaintiff  struck  out  the  name  of  one 
Mott'et,  who  was  security  .on  the  reple\-in  bond  thereupon,  and 
substituted  one  Baldwin  in  his  place;  and  Moffet  was  allowed 
to  become  a  witness  for  the  plaintiff".  The  plaintiff'  also  read 
to  the  jury  extracts  from  a  bound  book,  purporting  to  be  the 
statutes  of  Ohio,  to  which  exception  was  taken;  a  witness  was 
called  who  had  been  a  practicing  attorney  in  the  State 
of  Ohio,  who  stated  *that  he  had  no  doubt  that  they  [*339] 
were  the  statutes  of  Ohio.  The  extracts  read  were 
from  "An  act  to  provide  for  the  settlement  of  estates  of  de- 
ceased ],ersons,"  and  from  "An  act  regulating  descents  and 
the  distribution  of  personal  estates."  Charlesworth  brought 
the  case  to  this  court,  and  assigned,  among  other  errors,  the 
admission  of  Moffet  as  a  witness,  the  reading  to  the  jury  the 
sections  of  the  printed  statutes  of  the  State  of  Ohio,  and  the 
refusing  and  giving  of  certain  instructions.  There  was  a  mo- 
tion for  a  new  trial,  and  a  motion  in  arrest  of  judgment,  which 
weie  overrn''ed:  upon  which  the  defendant  below  "excepts" 
in  the  present  ten^e. 

D.  P.  Jenkins,  for  Plaintiff  in  Error. 

J,  Strain,  for  Defendant  in  Error. 

Caton,  J.     The  objection  taken  to  the  witness   Moffet,  is 


-  See  Starr  &  C.  111.  Stat.,  p.  1080,  (Ch.  51,  ][  10)  a^d  notes. 
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not  a  valid  one.  Although  he  was  incompetent  while  he  re- 
mained securitj  on  the  bond,  by  the  substitution  of  another 
security,  under  the  dii-ection  of  the  court,  his  com|)etency  was 
restored,  and  he  was  pro]ierly  admitted  as  a  witness.  l^Tor 
can  we  say  that  it  appears  from  this  record  that  the  court 
erred  in  admitting  in  evidence  the  statutes  of  Ohio.  It  is 
stated  in  the  record  that  the  book  offered  in  evidence  purj)ort- 
ed  to  be  the  "i^rinted  statutes  of  that  State.  Prima  facie 
that  was  sufficient  under  our  statute  to  admit  thein  in  evidence 
as  the  statutes  of  tliat  State,  without  adverting  to  the  witness 
who  was  sworn  for  the  purpose  of  identifying  tliem  as  the 
statute  laws  of  that  State.  Nor  can  we  say  that  the  portions 
of  those  statutes  read  to  the  jury  on  the  trial,  were  irrelevant, 
as  was  insisted  on  the  argument,  for  the  obvious  reason  that 
the  bill  of  exce];tions  does  not  show  what  was  read  to  the 
jury.  It  merely  shows  that  portions  of  certain  acts  were  read, 
but  no  extracts  were  given,  so  as  to  enable  this  court  to  judge 
of  their  applicability  or  relevancy  to  the  case.  The  main 
errors  relied  upon,  are  the  decisions  of  the  court  in  giving  and 
refusing  instructions  asked  by  either  party,  but,  unfortunate- 
ly, the  instructions  were  not  excepted  to  upon  the  trial,  nor 
until  after  the  motions  for  a  new  trial,  and  iu  arrest  of 
judgment,  had  been  made  and  overruled.  At  least,  so  it  ap- 
pears from  the  bill  of  exceptions.  But  one  bill  of  excep- 
tions was  taken,  and  that  states  the  decision  of  the  court 
on  the  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment, so  that  it  could  not  have  been  executed  till  after 
these  motions  were  decided,  and  the  exceptions  taken  to 
the  giving  and  refusing  instructions  are  all  in  the  present 
tense,  so  that  the  exceptions  which  are  thus  stated  could 
not  have  been  taken  on  the  trial,  but  appear  to 
[*340]  *have  been  taken  afterwards.  The  decisions  of  this 
court  are  so  numerous  and  uniform,  that  we  cannot 
inquire  into  exceptions  thus  stated  ujion  the  record.  Hence 
we. have  not  felt  at  liberty  to  examine  the  instructions  thus  ex- 
cepted to,  in  order  to  determine  whether  they  were  proper 
or  not. 

The  judgment  of  the  circuit  must  be  affirmed. 

Judcjinent  affirmed. 
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August  Puschel  v.  Joseph  Hoovee  et  al. 

Error  to  Peoria. 

In  an  action  agrain^t  one  of  two  pai-tners,  where  the  general  issue  only  is 
pleaded,  the  non-joinder  cannot  be  taken  advantage  of  on  the  trial. 

This  action  was  commenced  before  a  justice  of  the  peace, 
and  was  taken  by  a])peal  to  the  Circuit  Court  of  Peoria  coun- 
ty. On  the  trial  of  the  cause  before  Peters,  Judge,  at  March 
term,  1855,  the  deposition  of  a  witness  was  read,  which 
])roved  a  delivery  of  the  articles  claimed  in  the  account,  for 
which  the  action  was  brofiglit.  The  deposition  stated  that 
the  articles  were  delivered  to  Oliarles  Puschel  and  August 
Puschel  at  their  sho]x  It  appeared  on  the  cross-examina- 
tion of  the  witness  who  made  the  dejiosition,  that  the  shop 
was  kept  by  tlie  above-named  Puschels,  that  they  were  in 
partnership,  and  that  the  articles  were  always  delivered  to 
Charles  Puschel,  although  August  Pu.-chel  was  present  many 
times,  at  the  delivery.  On  this  evidence  the  defendant  be- 
low moved  for  judgment  against  the  ]»laintiif.  The  couit 
denied  the  motion,  and  gave  judgment  for  the  plaintiff. 
The  defendant  below  then  sued    out  this  writ  of  error. 

H.  M.  Mead  and  C.  C.  Bonney,  for  Plaintiff  in  Error. 

Grove  and  McCoy,  for  Defendants  in  Error. 

Caton,  J.  This  action  was  brought  against  one  of  two  per- 
sons, who  were  jointly  liable  for  the  beer  sold.  No  ]:)lea  in 
abatement  was  tiled,  but  the  case  was  tried  upon  the  general 
issue,  which  the  court  very  ]jroperlj  found  for  the  plaintiff, 
and  rendered  a  judgment  thereon.  The  defendant 
should  have*p'eaded  the  non-joinder  of  liis  j-artner  [*341] 
in  the  grocery,  and  could  not  take  advantage  of  it 
upon  tlie  trial  of  the  general  issue.  1  Chitty's  PI.  46  ;  Chap. 
1,  Sec.  3,  Rev.  Stat. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Cited:  16  111.370. 
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Martin  O.  Walker  v.  Grant  Goodrich. 

Apiieal from  CooJc  County  Court  of  Common  Pleas. 

Partne'rship — Attornevs.— If  attorneys,  who  are  co-partners,  accept  a 
retainer,  the  contract  is  joiiit,  and  continues  to  the  termination  of  the  suit, 
and  neither  can  be  released  from  the  o  jiigation  or  responsibilities  assumed, 
either  by  a  dissolution  of  their  firm,  or  by  any  other  act  or  agreement  be- 
tween themselves.* 

E^^FKCT  OF  DISSOLUTION. — A  dissolution  of  a  partnership  between  attor- 
neys, does  not  atfect  engagements  made  during  partnership,  so  far  as  their 
clients  are  concerned." 

Staix'TK  of  limitations. — The  statute  of  limitations  does  not  commence 
running  against  aitorneys  till  tl^e  service  contracted  for  has  been  performed 
by  a  termination  of  the  suit,  or  the  contract#has  in  some  way  been  released. 

GooDKicH,  as  surviving  partner  of  Giles  Spring,  deceased, 
sued  Frink  and  Walker,  in  assumpsit,  for  services  performed 
for  the  latter  parties,  as  tlieir  attorneys.  Walker  pleaded  the 
general  issne,  the  statute  of  limitations,  and  a  pilea  of  set-oif. 
Upon  these  ]ileas,  issnes  were  made  up,  and  a  trial  was  had 
before  J.  M.  Wilson,  Jndge,  and  a  jury,  at  February  term, 
1855,  of  the  Conmion  Pleas  Court.  Verdict  and  judgment  for 
the  plaintiti"  below,  for  $3,000,  and  a  motion  for  a  new  trial 
was  made  and  overruled.  Walker  then  appealed.  It  aj^pears 
from  the  bill  of  exceptions,  tliat  Sii'ing  and  Goodrich  defended 
a  suit  in  chancery,  by  William  Fow'er  against  Frink  and 
Walker,  which  was  commenced  in  December.  1840,  and  was 
still  pending  at  tlie  trial  of  this  cause.  The  value  of  the  serv- 
ices rendered  was  proved.  Sluing  died  in  July,  1851.  Good- 
rich managed  the  suit  from  the  dissolution  of  the  firm  of 
Spring  and  'Goodrich,  which  was  in  the  spring  of  1849. 

C.  BECKwrrH,  Judd,  Fkink  and  Winston,  for  Appellant. 

G.  Goodrich,  j^ro  se. 

Caton,  J.     The  evidence  in  this  case  was  abundantly   suffi-  • 

cient  to  justify  the  jury  in  finding  that    Sj-ring  and    Goodrich 

were  retained  by  the  defendants  below,  to  defend  the  chancery 

suit,  and  also  that  the  services  which  tliey  performed, 

[*342]     were  not""o\er  estimated  by  the  jury  in  their  vei-dict. 

It  would  not  be  instructive,  nor  would  it  be  profitable 

Citkd:    38111.  84. 

» Harris  r.  Pearce,  5  Bradw.  622;  Smith  r.  Harvie,  31  111.  62;  Modiieri?. 
Kitchell,  87  III.  18. 
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to  review  the  evidence  on  these  ]ioints.  It  is  sufficient  to  state 
that  it  lias  been  examined  bj  the  court,  and  that  we  are  satis- 
fied with  it. 

The  principal  question  in  the  case  arises  under  the  plea  of 
the  statute  of  limitations,  and  on  thTs  question  it  required  much 
ingenuity  to  make  even  a  plausible  argument. 

it  appears  that  Spring  nnd  Goodrich  were,  many  years  since, 
employed  by  the  defendants  below  to  defend  a  suit  in  chancery, 
which  was  jirosecuted  against  them  by  one  Fowler.  At  this 
time,  Spring  and  Goodrich  were  partners  in  the  practice  of  the 
law  in  Chicago.  Within  the  five  years  previous  to  the  com- 
mencement of  this  action.  Spring  died,  but  more  than  five 
years  before  the  commencement  of  the  action,  Spring  and 
Goodrich  dissolved  their  partnership.  At  the  time  of  the  dis- 
solution of  the  partnership,  and  even  at  the  time  of  Spring's 
death,  the  chancery  suit  was  still  pending,  the  retainer  of  the 
])laiutifts  below  not  having  been  pn'eviously  terminated,  al- 
though, after  the  dissolution  of  the  j^artnershi]"*,  the  defense 
Avas  princij^ally,  if  not  entirely  conducted  by  Mr.  Goodrich. 
On  the  part  of  the  plaintiff  in  error,  it  is  insisted  that  the  dis- 
solution of  the  firm  of  S|ring  and  Goodrich  of  itself,  termi- 
nated the  joint  retainer,  and  that  whatever  was  done  subse- 
quently, by  either  of  the  members  of  the  former  firm,  was 
done  in  his  hidividual  capacity,  and  under  a  new  retainer, 
either  exj)ress  or  implied, and  not  in  pursuance  of  the  old  con- 
tract of  retainer,  by  which  they  were  employed  jointly. 
Such  is  not  the  law.  The  ctmtract  of  retainer  was  a  joint  and 
continuing  contract,  and  neither  of  the  )  artners  cou'd  be  re- 
leased from  its  obligation,  or  the  resi}onsibilities which  they 
liad  thereby  assumed,  either  by  a  dissolution  of  their  firm,  or 
by  any  other  act  or  agi  cement  between  themselves.  The  re- 
lati(m  of  clients  and  solicitors  existed  between  each  of  the 
]  artners  and  their  clients,  as  much  as  if  the  partnership  had 
not  been  dissolved.  Whatever  was  done  by  either  in  the  de- 
fense of  that  suit,  after  the  dissolution,  was  done  under  the 
contract  of  retainer,  which  they  had  previously  made  with 
their  clients,  as  much  as  if  they  had  never  dissolved.  A  dis- 
sohrtion  of  a  jiartnership  subsisting  between  attorneys,  has 
refei-ence  to  new  business  to  be  undertaken,  and  does  not 
atfcct  engagements  ali-eady  made,  at  least  so  far  as.  their 
c'ients  are  concerned,  and  the  same  remark  may  be  made  as 
t«»  the  formation  of  partnershij  s  among  attornej's.  This  is 
ini  eriously  demanded  by  the  rights  of  suitors.  This  is  a 
ju-inciple  so  wellsett'cd  and",  (iniversally  understood,  that  it  is 
quite  unnecessary  to  en\iigeui  on  it. 

*The  rights  of  these  parties  are  to  be  considered     ["^o-iS] 

345 


343  OTTAWA. 


Higgs  r.  French. 


precisely  as  if  there  liad  been  no  dissolution  of  the  partnership 
between  Spring  and  Goodrich,  until  the  time  of  the  death  of  the 
former,  and  the  question  on'y  remains  to  be  considered,  whether 
the  statute  of  limitations  bars  the  plaintiff  below%  as  surviving 
partner,  for  service  j-enderedby  the  tirm  in  the  defense  of  the 
chancery  suit,  more  than  live  years  before  the  commencement 
of  this  action.  On  this  point  also,  the  law  is  equally  clear  and 
well  settled.  The  statute  of  limitations  could  not  commence 
running  till  the  services  contracted  for  had  been  jjerformed,  by 
the  termination  of  the  suit,  or  the  contract  of  retainer  had,  in 
some  other  mode,  been  determined.  WAitehead  v.  Lard^  11 
Law  and  Equity  K.  587 ;  Foster  y.  JacJc,  4  Watts  K.  334 ; 
Harris  v.  Osborn,  2  Cromp.  and  Meason,  629. 

No  other  case  than  this  could  be  ie(|uired  to  illustrate  the 
jn'opriety  of  this  ru^e.  Here  was  a  suit  pending  in  court  for 
more  than  twelve  years,  during  all  of  which  time  the  defense 
wa^s  conducted  by  tiiese  solicitors,  with  great  ability,  and  tlie 
most  constant  assiduity,  requiring,  at  one  time,  an  ahnost  con- 
stant attendance  before  the  master,  for  about  nine  months,  in 
stating  the  accounts  of  a  partnership  involved  in  that  suit.  Did 
the  statute  of  limitations  commence  running  at  the  termination 
of  each  day,  as  to  the  services  rendeied  on  that  day?  Were 
tlie  solicitors  obliged  to  ]  ause  in  their  defens'e,  within  each 
period  of  live  years,  to  commence  a  suitagainst  their  clients  for 
the  services  ah'eady  performed,  or  forfeit  them?  The  very 
statement  of  the  proposition  shows  ho\v  embarrassing,  inapjro- 
priale,  and  indeed,  impracticable,  such  a  rule  would  be. 

We  find  no  error  in  the  law  as  laid  down  by  the  court  to  the 
jury,  and  the  judgment  must  be  afhrmed. 

Judgment  affirmed. 


Thomas  Higgs  v.  Edward  French. 

Error  to  Peoria. 

Equttv' — Discovery  and  ACCOrNT. — ^V^^pre  A  receives  money  from  B, 
vrpoii  an  agreement  to  cunvey  hind  to  B,  and  A  has  no  title  to  the  land,  bnt 
offers  a  quit  claim  to  other  land  in  lieu  thereof,  and  B  has  alpo  furnished 
money  to  A,  to  pay  taxes,  etc.,  A  all  the  while  retaining  possession  of  the 
papers,  equity  will  conippl  a  discovery  and  an  account,  and  a  repayment  of 
the  money  received,  with  interest. 

[*344]         *Thp:  decree  in  this  case  in   the  Circuit  Court  of 
Peoria  county,  was   rendered  by  Pktkks,   Judge,   at 
January  term,  1854.     The  facts  of  the  case  are  stated  in  the      ^| 
opinion  of  the  court. 
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N.  H.  PuKPLE,  for  Plaintiff  in  Error. 

Manning  and  JVIerkiman,  for  Defendant  in  Error. 

Skinner,  J.  French  filed  his  bill  in  equity  in  the  Peoria 
circuit  court  against  Higgs,  alleging  that  in  the  year  1838, 
Higgs  made  a  contract  with  French  to  sell  and  convey  to 
French  a  tract  of  land  in  McDonough  county,  Illinois,  for  two 
hundred  and  fifty  dollars,  for  wliich  amount  French  executed 
to  Higgs  his  promissory  note ;  that  French  hafe  paid  the  note ; 
that  some  two  years  bef(»re  the  filing  of  the  bill,  French  and 
Higgs  had  a  settlement  of  the  matter  of  the  note  ;  and  that  the 
same  was  then  canceled,  and  a  new  note  given  for  the  balance 
due  on  the  same;  that  in  said  settlement  twelve  ]-er  cent,  per 
annum  interest  was  all(»wed  on  said  note;  that  the  last 'note 
had  been  fully  paid,  with  twelve  per  cent,  interest  thereon ; 
that  French  could  not  read  or  write,  and  confided  the  ^hole 
matter  to  Higgs,  who  kei)t  all  impers  between  them,  made  all 
settlements,  and  drew  uj)  all  writings  relating  to  the  transaction; 
that  French  had  no  knowledge  of  the  contents  of  any  such  pa- 
pers except  as  informed  thereof  by  Higgs;  that  Higgs  pre- 
tended that  he  was  the  ownei-  of  the  tract  of  land  bargained  to 
French  ;  that  French  had  never  seen  the  land,  and  bargained 
for  it  wholly  confiding  in  Higgs;  that  he  did  not  know  the  de- 
6crii)tion  of  the  land,  for  the  ^paj  ers  relating  to  the  trade  were 
retained  by  Higgs,  and  in  his  possession ;  that  some  two  years 
after  the  trade  was  made,  Higgs,  together  with  one  Crane, 
made  out  a  deed  of  general  warranty  of  good  title  to  French, 
for  the  tract  of  land,  and  acknowledged  the  same  before  a  jus- 
tice of  the  ])cace,  but  that  said  deed  was  never  delivered;  that 
afterwards  Higgs  rejiresented  to  French'that  he  had  made  the 
contract  and  deed  to  French  for  land  he  did  not  own,  and  that 
he  owned  another  tract  of  land  in  the  same  county,  which 
he  would  subtitute  in  lieu  thereof,  which  Fiench  assented 
to,  provided  it  should  be  of  equal  value,  and  Higgs  would 
execute  a  deed  of  general  warranty  to  French  of  the  sane 
to  which  Higgs  agreed;  that  since  the  year  1838,  French 
has  paid  Higgs  divers  sums  of  money  to  pay  the  taxes  on 
the  land,  and  expenses  attending  the  same ;  that  he  has  no 
receipts  therefor,  having  left  the  whole  business  to  Higgs,  and 
cannot  state  the  full  amount  of  the  same ;  that  Higgs  has  no 
title  to  the  land  so  substituted ;  that  French  had  often  called^. 
upon  Higgs  for  a  deed  for  the  same,  of  a  general  war- 
ranty *\vhich  said  Higgs  refused  to  execute ;  that  p3-±5] 
Higgs  refuses  to  pay  back  the  purchase  money,  paid  by 
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Frencli  for  the  land;  that  French  cannot  give  the  description 
of  the  land,  and  has  no  means  of  knowing  the  same. 

The  bill  prays  for  an  account  and  decree  for  the  money  paid, 
with  interest,  and  for  general  relief. 

Higgs  answered  under  oath. 

Tlie'answer  admits  the  mailing  of  the  first  agreement  and 
execution  of  the  note  as  alleged,  but  denies  that  the  note  has 
been  paid;  alleges  tliat  the  deed  made  out  by  him  under  the 
lirst  agreement  misdescribed  the  land;  admits  that  it  was  a  deed 
of  general  warranty,  and  tiles  the  same  with  his  answer;  alleges 
that  upon  discovering  the  mistake  in  the  description,  and  that 
the  laud  in  consequence  thereof,  had  been  sold  for  taxes,  he 
proposed  to  French  to  take  in  lieu  thereof,  another  tract;  that 
it  was  then  agreed  that  French  should  take  a  deed  of  quit  claim 
from  Higgs  I'or  the  S.  W.  32,  6  N.  1  W.,  in  the  same  county, 
and  that  Higgs  should  throw  off  from  the  amount  due  him, 
Hfty  dollars-^that  the  amount  due  was  then  computed  on  the 
first  note,  and  a  note  given  for  the  balance,  by  French  to  Higgs, 
after  deducting  the  iifty  dollars;  admits  that  the  notes  drew 
twelve  per  cent,  interest,  and  that  the  last  note  has  been  paid; 
alleges  that  Higgs  has  good  tit^e  to  tlie  land,  and  that  he  in 
the  year  1843,  nmde  out  and  acknowledged  a  quit  claim  deed 
for  the  land  last  contracted  for,  to  French,  and  left  the  same 
with  one  Emery,  for  French;  that  French  was  present  and 
agj-eed  to  accept  the  deed,  in  full  comj^liance  of  the  last  agree- 
ment; that  the  deed  contained  another  tract  of  land,  which  one 
Crane  was  to  convey  to  French,  and  was  therefore  'eft  with  Emery 
for  Crane  to  execute;  that  since  then  he  has  not  seen  the  deed, 
is  informed  that  it  is  lost,  and  that  French  nevei-  took  it;  ad- 
mits that  French  furnished  money  to  pay  taxes,  but  does  not 
state  to  what  amount;  alleges  French  could  at  any  time  have  ta- 
ken the  deed,and  that  Higgs  is  still  ready  to  exccate  a  quit  c^aim 
deed, for  the  land  under  the  last  agreement;  denies  fraud,  etc. 

This  answer  was  excepted  to,  but  the  record  fails  to  show 
any  dis[)osition  of  the  excejition.s.  The  cause  w\as  heard  upon 
bill,  ansM'or,  replication  and  evidence.  The  evidence  shows 
that  in  October,  1844,  Higgs  sued  French  on  a  promissory  note, 
dated  Novelnber,  1843,  executed  by  French  to  Higgs,  calling 
for  §fU,  and  drawing  12  I  er  cent,  interest  yer  annum;  that 
judgment  was  rendered  upon  the  same  against  French,  and 
that  the  judgment  is  satislicd;  that  the  note  was  given  for  a 
balance  due  from  Frencli  to  Higgs,  for  lands  sold  by  Higgs  to 
Frencli;  that  Higgs,  on  the  Tith  of  November,  1844,  executed 
to  French  a  receij^t  in  full,  on  ]  aymcnt  of  the  judg- 
[-346]  ment;  that  French  *fre(iuently  paid  Higgs  money 
to  pay  taxes  on  the  land;  that  Higgs,  in  con\erfcatiou 
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with  a  third  person,  said  he  had  made  French  a  deed  for  the 
Avrong  land,  and  he  was  to  throw  oti'  fifty  dollars  and  give 
French  a  quit  c^aini  deed  to  another  tract;  that  a  dispute  arose 
concerning  the  quit  claim  deed,  and  Higgs  said  it  was  as  good 
as  a  warranty,  and  claimed  to  have  good  title  to  the  ]and;"that 
Higgs  said  it  did  not  make  much  difference  what  sort  of 
a  deed  he  gave  French,  for  he  was  an  ignorant  fellow;  tliat  the 
papers  between  Higgs  and  French  were  kej^t  in  H'ggs'  posses- 
sion; tliat  the  S.  W".  32,  6  K  1  W.  was  patented  by  the  United 
States  unto  one  Benjamin  Pettitt.  JSTo  proof  was  made  of  title 
to  the  land  in  Higgs. 

A  decree  was  rendered  in  favor  of  French-and  against  Higgs, 
for  $399.50,  the  amount  which,  with  interest,  the  court  found 
French  had  paid  Higgs  on  the  land  contract. 

Higgs  appealed  to  this  court,  and  assigns  for  error  the  ren- 
dition of  the  decree  against  liim. 

It  is  difficult  from  the  record  to  avoid  the  conclusion  that 
French  is  an  ignorant,  confiding  j^erson,  and  that  his  confidence 
was  misplaced.  The  |  arties  apjiear  to  liave  resided  in  Peoria 
county.  French,  in  1838,  contracts  wilh  Higgs  for  land  in 
McDonough  county,  and  executes  to  Higgs  his  note  for  $250, 
drawing  12  ]ier  cent,  interest  per  annum;  a  deed  of  general 
M-arranty  is  drawn  up,  signed  and  acknowledge'd  by  Higgs,  for 
the  land  to  French,  Iviit  never  delivered.  In  184:3,  Higgs  dis- 
covers a  mistake  in  the  description,  the  old  note  is  given  up 
and  a  note  of  Sol  executed  for  the  balance  due,  drawing  12  per 
cent,  interest.  This  note  is  collected;  Higgs  draws  up,  signs 
and  acknowledges  a  deed  of  quit  claim  to  French  for  another 
tract  of  land,  and  deposits  it  with  one  Emery;  this  deed  is  lost 
and  never  delivered;  French  ]  ays  Higgs  for  taxes;  Higgs  keeps 
the  papers  relating  to  the  transaction.  This  is  certainly  extra- 
ordinary. 

The  answer  sets  up  an  agreement  for  a  quit  claim  deed. 
This  being  new  matter,  not  responsive  to  the  bill,  is  for  Higgs 
to  prove.  He  fails  to  make  any  such  proof.  Tlie  court  was 
justified  in  finding  that  Higgs  had  received  money  from 
French  upon  an  agreement  to  convey  land  to  French,  (not 
merely  to  execute  to  him  a  quit  claim  deed),  and  that  Higgs 
had  no  title  thereto. 

The  evidence  showed  the  title  to  be  in  another,  and  if  Higgs 
liad  title  it  devolved  on  him  to  prove  it. 

Tlie  ])a])ers  relating  to  the  transaction  were  in  the  possession 
of  Higgs.  The  amount  of  money  paid  Higgs,  with  which  to 
jiay  the  taxes  on  the  land,  was  known  to  Higgs  and  Frencli 
only.  A  discovery  and  account  is  prayed,  and  in  such  a  case, 
equity  will  take  jurisdiction. 
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[*3-i7]  *Tlie  wliole  transaction  raiees  a  strong  presump- 
tion of  frand.  Cunnnings  v.  Cummings,  15  111.  33  ; 
i\'eJso7i\.  Bochivsll,  14111.  375;  McArtee  v.  Efigart,  13  111. 
24-2 ;  Loclridge  v.  Foster  et  al.,  4  Scam.  573  ;  Kennedy  v. 
Northrujp  et  al.^  15  111.  148. 

The  record  shows  a  case  entitling  French  to  an  acconnt  of 
moneys  paid,  and  to  a  decree  for  repayment  with  interest. 

Decree  affirmed. 


In  the  matter  of  Jesse  N.  Smith,  on  application  for  an 

Habeas  Corpus. 

Capias  ad  respondendum — Affidavit.— fin  order  to  an  arrest  under  a 
capias  ad  respotideiidion,  the  affidavit  should  show,  by  facts  stated  and  cir- 
cumstances detailed,  that  a  strong  presumption  exists  that  the  party  against 
whom  the  writ  is  to  issue,  lias  been  guilty  of  a  fraud,  or  that  he  has  refused 
to  surrender  his  estate  for  the  benefit  of  his  creditors,  as  required  by  law. 

Same — Danger  of  loss  of  benefit  of  judgment  insufficient. — To 
state  in  the  affidavit  made  to  authorize  the  issuing  of  the  ca2)ias  ad  res., 
that  the  benefit  of  whatever  judgment  may  be  obtained  will  be  in  danger  of 
being  lost,  is  not  sufficient  to  hold  a  party  to  bail. 

Jesse  IST.  Smith  presented  his  petition  to  this  court,  stating 
that  he  was  confined  in  the  jail  of  Cook  county;  that  he  was 
arrested  by  the  sheriff  of  said  county,  by  virtue  of  a  capias 
ad  responden.dmn  issued  out  of  the  Circuit  Court  of  said 
county,  and  committed  for  want  of  bail  ;  that  the  next  day 
after  his  arrest,  he  demanded  to  be  taken  before  the  county 
judge  to  be  discharged  therefrom,  under  the  provisions  of  the 
lifty-second  chajiter  of  the  Revised  Statutes,  entitled  "  In- 
solvent Debtors  ;  "  that  the  county  judge  was  just  tlion  about 
to  leave  the  county  for, some  weeks,  and  would  not  hear  said 
ap])lication ;  that  his  detention  was  illegal,  because  the  atH- 
davit  on  which  the  i^rocess  issued,  did  not  charge  facts  show- 
ing fraud,  or  a  sti-ong  presumption  thereof,  within  the  incep- 
tion of  the  demand  sued  for,  or  the  subsequent  acts  of  peti- 
tioner, nor  did  it  charge  a  refusal  by  ])etitioner,  to  deliver  up 
his  estate  for  the  benotit  of  liis  creditors,  in  the  manner  pre- 
scribed by  law  ;  that  the  facts  stated  in  the  affidavit  to  ground 
the  writ  for  his  arrest,  did  not  bring  ])etitionor  within  the  excep- 
tions contained  in  the  fifteenth  section  of  the  thirteenth  arti- 
cle of  tlie  State  Constitution;  that  no  issue  could  be  made 
before  the  county  judge,  for  jury  to  try,  thereupon  ]:etitioner 
]irayed  for  the  writ  of  habeas  corpus,  and  his  discharge. 

^ted:  16X11.  352;  20  111.  295;  24  111.  560;  27  111.  471;  68  111.  105. 
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It  appeared  tliat  an  application  of  a  siiuilar  charac- 
ter had  *been  made  to  the  jndo;e  of  the  Circuit  Conrt     [*348] 
of  Cook  county,  who,  after  a  hearincr,  remanded  the 
petitioner  to  the  custody  of  the  sheriff,  refusing  his  release. 

The  capias  issued  against  Smith,  the  petitioner,  and  four 
others.     Smith  alone  was  arrested. 

It  was  stipulated  by  the  counsel  of  Smith,  and  the  counsel 
who  re]iresented  the  plaintiff  in  the  capias,  that  all  the  facts 
should  bo  considered  by  the  court,  UDon  the  order  for  the  writ 
of  habeas  corpus,  and  that  Smith  need  not  be  brought  into 
court. 

Farnswortf  and  Burgess,  for  Smith. 

Dickey.  Mather  and  Taft,  contra. 

Caton,  J.  The  petitioner  was  arrested  on  a  capias  ad  res- 
pojidendaitn,  issued  at  the  suit  of  Anderson,  against  him  and 
others,  and  in  default  of  bail  was  committed  to  jail.  The  re- 
turn sets  forth  the  affidavit  upon  which  the  wrjt  was  issued, 
which  shows  the  existence  of  the  debt,  and  avers  that  the 
benefit  of  whatever  judgment  the  ]ilaintiff  might  recover  in 
the  action,  would  be  in  danger  of  being  lost,  unless  the  de- 
fendant should  be  held  to  bail.     It  shows  nothing  more. 

The  second  section  of  the  fourteenth  chaj.ter  of  the  Kevised 
Statutes  provides :  "  In  all  actions  to  be  commenced  in  any 
court  of  record  in  this  State,  and  founded  upon  any  specialty, 
bill  or  note  in  writing,  or  on  the  judgment  of  any  court,  for- 
eign or  domestic,  and  in  all  actions  of  covenant  and  account, 
and  actions  on  verbal  contracts  or  assumpsits  in  law,  in  which 
tliQ  plaintiff  or  other  credible  person,  can  ascertain  the  sum 
due,  or  damages  sustained,  and  that  the  same  will  be  in  dan- 
ger of  being  lost  unless  the  defendant  or  defendants  he  held 
to  bail,  and  sliall  make  affidavit  thereof  before  the  clerk  of 
the  court  from  which  process  issues,"  etc.,  "and  such  aih- 
davit  shall  be  delivered  to  such  clerk,  who  shall  issue  a  capias, 
and  indorse  thereon  an  order  or  direction  to  the  sheriff  or 
oiHcor  to  whom  such  process  shall  be  directed,  to  hold  the  de- 
fendant or  defendants  to  bail,  in  the  sum  so  specified  in  such 
affidavit." 

The  substance  of  this  statute  ap]^ears  to  be,  that  if  the  de- 
mand sued  upon,  is  of  such  a  nature  that  the  plaintiff,  or  other 
credible  person,  can  ascertain  the  amount  due,  and  that  the 
benefit  of  whatever  judgment  niay  be  obtained,  will  be  in  dan- 
ger of  being  lost  unless  the  defendant  is  he^d  to  bail,  and  shall 
m.d^o  aflidavit  thereof,  etc.,  a  capias  shall  issue.     This  statute 

351 


348  OTTAWA. 


In  the  matter  of  Jesse  N.  Smith. 


lias  been  in  force,  in  its  present  pliraseo"'ogy,  for  nearly  thirty 
years,  mider  the  late  and  present  constitutions,  and  is 
[*349]  now,  for  *the  first  time,  brought  before  this  court 
for  its  consideration.  That  its  constitutionality  lias^ 
often  been  (juestioned  at  the  bar,  and  tliat  it  lias  been  ditier- 
ently  construed  by  various  judges  at  chambers,  and  by  the 
circuit  courts,  is  undoubtedly  true  and  yet  there  is  no  doubt 
that  the  common  practice  has  been  to  follow  the  language  of 
the  statute,  and  to  hold  to  bail  whenever  an  affidavit  has  been 
filed,  as  in  this  caee,  showing  the  cause  of  action  and  the 
amount  of  the  debt  due,  and  stating  generally,  that  the  bcne- 
lit  of  the  judgment  will  be  in  danger  of  being  lost,  if  the  de- 
fendant is  not  he'd  to.  bai',  without  showing  why  it  will  be 
in  danger,  or  what  will  endanger  it,  or  any  circumstance  re- 
quired by  the  constitution,  to  subject  the  defendant  to  impris- 
onment for  debt.  The  fifteenth  section  of  the  thirteenth  ar- 
ticle of  the  new  constitution,  is  a  literal  copy  of  the  iifteenth 
section  of  the  eighth  artic^'e  of  the  old  constitution,  and  is  as 
follows:  "JSTo  ]  erson  shall  be  imprisoned  for  debt,  unless 
upon  a  refusal  to  deliver  up  his  estate  for  the  bcnelit  of  his 
creditors,  in  such  manner  as  shall  be  prescribed  by  law,  or  in 
cases  where  thei-e  is  strong  presumption  of  fraud."  Now  it 
is  immaterial  what  the  legislature  may  have  said,  they  could 
prescribe  no  rule  for  im|_risonment  for  debt,  except  in  con- 
formity to  this  provision  of  the  constitution.  They  might 
prescribe  a  mode  by  which  the  debto-r  should  surrender  his 
estate  for  the  benetit  of  his  creditors,  and  for  his  failure  to 
surrender  his  estate  accordingly,  they  might  provide  for  his 
imprisonment.  Or  they  might  provide  for  his  imj  risonment 
in  case  of  strong  presum[,tion  of  fraud.  This  statute,  in 
terms,  does  not  provide  for  either  ;  and  if  we  are  to  construe 
the  statute  by  itself  alone,  and  understaiid  it  as  saying  that  the 
general  averment,  that  the  judgment  to  be  recovered  will  be 
in  danger  of  being  lost,  unless  the  defendant  be  held  to  bail, 
shall  be  only  required  to  be  stated  in  the  affidavit  to  justify 
the  imprisonment,  there  seems  to  be  no  escaping  the  conclusion, 
that  tlie  legislature  have  authorized  imprisonment  for  debt  in 
a  case  where  it  is  forbidden  by  the  constitution.  That  is  plain, 
palpable  and  unden'able.  Rather  than  impute  such  an  inten- 
tion to  the  legislature,  we  pu-efcr  to  construe  their  act  in  con- 
nection with,  and  *  nder  the  influence  of,  the  constitution,  and 
understand  them  as  meaning,  that  the  affidavit  shall  sliow  by 
facts  stated,  and  circumstances  entailed,  what  the  constitution 
requires,  that  is,  either  that  the  defcndajit  has  refused  to  sur- 
render his  estate  for  the  benefit  of  his  creditors,  as  required 
by  Jaw,  or  he  must,  by  the  facts  stated,  raise  a  strong  presump- 
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tion  that  tlie  defendant  has  been  guilty  of  a  fraud.  We  must 
either  construe  the  law  this  way,  in  order  to  make  it  harmon- 
ize with  the  constitution,  and  thus  sustain  it,  or  we  must  hold 
it  to  be  in  violation  of  the  constitution,  and  over- 
throw it.  By  tin;  *construction,  we  presume  that  [*350] 
the  legislature  intended  to  submit  to  the  ]~aramount 
law ;  bj  any  other,  we  must  declare  that  they  violated  it. 
We  cannot  hesitate  as  to  wliich  is  the  most  proper  course  for 
us  to  take. 

By  testing  the  affidavit  shown  in  this  return  by  the  law  as 
thus  understood  and  interpreted,  it  was  insufficient  to  author- 
ize the  emanation  of  the  writ,  and  the  impribjnment  of  the 
defendant.  It  states  no  fact  or  circumstance  whatever,  but 
merely  the  conclusion,  that  the  benefit  of  the  judgment  to  be 
obtained  will  be  in  danger  of  being  lost,  if  the  prisoner  is  not 
held  to  bail.  This  was  insufficient.  The  prisoner  must  be 
discharged. 

Amplication  allowed. 


Ill  the  matter  of  Jonathan  R.  Salisbury,  on  applica- 
tion for  an  Habeas  Corpus. 

Capias — Jukisdictton. — Wliere  a  capms  which  issued  from  the  United 
States  Circuit  Court  is  reg'ular  on  its  face,  and  in  a  case  within  the  juris- 
diction of  that  court,  the  Circuit  will  not  inquire  whether  the  United  States 
Court  properly  exercised  its  jurisdiction. 

Same — Affidavit. — Where  an  affidavit  upon  which  to  ground  the  issuing 
of  a  ca2)ias,  shows  that  the  party  against  whom  the  writ  is  to  issue,  has  con- 
veyed large  amounts  of  real  and  personal  property  to  several  persons,  for 
the  purpose  of  defrauding  his  creditors,  and  shows  facts  and  circumstances 
sufficient  to  raise  a  strong  presumption  of  fraud,  the  party  arrested  can  only 
be  discharged  by  making  an  assignment  as  an  insolvent  debtor. 

This  was  an  application  by  Salisbury  to  be  discharged  from 
an  arrest  and  bail. 

Suit  was  commenced  against  Salisbury  and  nine  others,  by 
the  Bank  of  Auburn. 

The  affidavit  tiled  in  the  Cook  Circuit  Court,  after  stating 
the  indebtedness  of  the  parties,  recite,  with  respect  to  Salis- 
bury, that  in  the  month  of  December,  1853,  he  was  the  owner 
of  a  large  amount  of  real  and  personal  property  in  the  State  of 
New  York,  consisting  of  farms  and  farm  stock  and  imple- 
ments, houses,  lands,  stores,  ashery,  and  other  real  estate,  and 
also  wa^  a  partner  in  two  stores  in  said  State  of  New  York, 
one  at  Franklinville,  Cattaraugus  county,  uhere  and  in  which 

Vol.  XVI-23  353 


350  OTTAWA. 


In  the  matter  of  Jonathan  R.  Salisbury. 


lie  was  a  partner  with  one  Lyon ;  another  at  Machias,  where 
,  and  in  which  he  was  a  partner  with  one  Wier,  and  at  which 
stores  severally  said  Salisbury  had  and  owned  a  large  amount 
of  goods,  wares  and  merchandise,  and  other  personal  proper- 
t  ■,  including  a  large  amount  of  notes,  accounts,  and  other 
debts  due  to  said  Salisbury  and  his  other  partners,  at  said  sev- 
eral stores  respectively ;  that  during  said  month  of 
.[*351]  December,  1853,  or  about  that  *time,  said  Salisbury 
made  two  fraudulent  assignments  of  large  amounts 
of  real  and  personal  property  to  his  two  several  partners, 
assigning  to  them  am  )unts  of  property  and  value,  exceeding, 
by  the  sum  of  from  fifteen  to  twenty  thousand  dollars,  the 
consideration  received  therefor,  '.hereby  fraudulen  ly  intend- 
ing to  place  the  same  out  of  reach  of  his  creditors,  to  delay 
and  hinder  them,  and  with  a  view  to  his  future  benefit;  that 
about  said  time,  or  soon  after,  he  sold  and  conveyed  property 
to  Messrs.  Conover  &  Co.,  of  the  city  of  ]^ew  York,  or  to  one 
of  the  firm,  for  about  |1,000,  which  was  worth  $2,400  ;  that 
the  sale  was  for  an  inadequate  price,  and  designed  to  ])]ace 
the  property  out  of  the  ]-each  of  his  creditors.  That  Salis- 
bury, about  the  same  time,  sold  and  transferred  to  one  Ben- 
jamin Howard,  about  $4,000.00  worth  of  notes  and  accounts, 
for  about  $1,000.00.  which  was  a  grossly  inadequate  consider- 
ation, and  that  this  sale  was  in  bad  faith,  and  designed  to 
cheat  and  defraud  his  creditors,  and  for  Salisbury's  future 
benefit. 

The  foregoing  is  the  substance  of  the  affidavit,  in  so  far  as 
relates  to  the  allegations  of  fraud. 

The  affidavit  was  made  in  July,  1855. 

The  petition  in  this  proceeding  was  filed  on  the  ITth  July, 
1855. 

Blackwell,  Ballingall  and  Underwood,  for  Petitioner. 

Dickey,  Mather  and  Taft,  contra. 

Caton,  J.  The  retui-n  in  this  case  shows,  that  the  peti- 
tioner is  held  in  custody  by  virtue  of  three  writs  of  capias  ad 
satisfaciendum.',  one  of  which  was  issued  out  of  the  circuit 
court  of  Cook  county,  another  out  of  the  Cook  county  court 
of  common  pleas,  and  the  third  was  issued  out  of  the  circuit 
court  of  the  United  States,  for  the  northern  district  of  Illinois. 
"We  will  dispose  of  the  latter  writ  first.  That  writ  is  regular 
on  its  face,  in  a  case  where  that  court  had  undoubted  jurisdic- 
tion, and  this  court  will  not  inquire  whether  a  ])roper  case 
•was  made,  requiring  that  court  to  exercise   its  jurisdiction  in 
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issuing  the  writ.  This  court,  in  order  to  do  so,  must  exercise 
appellate  jurisdiction  over  the  circuit  c6urt  of  the  United 
States,  and  by  doing  so,  revise  its  decisions:  ex  parte  Tahias 
Watkins^  7  Peters,  568  ;  ibid.  3  Peters,  193;  ex  parte  Kear- 
ney, 7  Wheaton,  38.  If  the  writ  was  improvidently  issued, 
the  prisoner  is  provided  with  an  ample  remedy,  by  the  laws 
of  the  United  States.  The  judges  of  that  court  will  discharge 
him,  and  it  would  not  be  fitting  or  proper  for  this  court  to 
interfere  with  their  proceedings  when  in  the  exercise  of  their 
legitimate  jurisdiction. 

*It  is  a  universal  rule  in  the  federal  courts,  to  adopt  [*352] 
the  construction  given  by  the  State  courts  to  State 
laws  and  constitutions,  when  called  upon  to  administer 
them,  so  that  there  can  be  no  danger  that  one  rule  can  be  ap- 
plied to  one  citizen  and  another  rule  to  another  citizen,  in  the 
operation  of  the  State  legislation  upon  them. 

The  athdavit  upon  which  the  writ  was  issued  from  the 
Cook  cii'cuit  court,  is  set  forth  in  the  return,  and  shows  that 
the  demand  u})on  which  that  action  was  about  to  be  com- 
menced, was  a  judgment  recovered  in  the  supreme  court  of 
the  State  of  JSTew  York,  against  Salisbury  and  others.  It 
further  sets  forth  facts  which,  to  say  the  least,  raise  a  strong 
presumption  that  Salisbury  had  conveyed  large  amounts  of 
real  and  personal  property  to  several  persons  in  the  State  of 
New  York,  for  the  purpose  of  cheating  and  defrauding  his 
creditors.  This  affidavit  is  deemed  sufficient,  under  the  rule 
laid  down  in  the  matter  of  ex  parte  Jesse  JSf.  Synith,  decided  at 
this  term,  to  justify  the  emanation  of  the  writ.  From  impris- 
onment under  this  writ,  therefore,  Salisbury  cannot  be  dis- 
charged upon  this  proceeding.  The  only  remedy  which  he 
can  have  is  to  make  an  assignment  before  the  probate  court, 
in  pursuance  of  the  statute. 

No  affidavit  is  shown  to  have  been  made  in  the  cause  com- 
menced in  the  common  pleas.  For  the  want  of  the  requisite 
affidavit  in  that  case,  the  writ  was  improvidently  issued,  and 
the  imi:>risonment  upon  it  is  illegal,  and  from  that  the  ])risoner 
must  be  discharged.  He  must,  however,  be  remanded  upon 
the  other  two  writs  until  discharged  by  due  course  of  law. 
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Uriah  H.  Crosby  /;.  John  M.  Gipps. 

Error  to  Tazeicell. 

In  an  action  for  a  penalty,  where  any  person  may  prosecute,  a  Judgment  in 
a  suit  by  A,  may  be  pleaded  in  bar  to  a  prosecution  by  B,  for  the  same 
caiise  or  offense. 

This  was  an  action  of  debt,  brought  before  a  justice  of  the 
peace,  nnder  an  act  to  amend  chapter  ninety-three  of  the  Re- 
vised Statutes,  entitled  "  Eoads,"  approved  June  22,  1852, 
(Laws  of  1852,  p.  176,)  for  the  supposed  obstruction  of  a  road 
leading  from  Washington  to  Tremont,  which  road  was  claimed 
to  have  been  located  under  the  2Sth  section,  and  other 
[*353]  apphcable  *provisions  of  the  act  of  March  2, 1839, 
entitled  "An  act  to  locate  and  establish,  and  alter, 
change  and  relocate  State  roads."  Judgment  was  rendered 
for  the  plaintiff  before  the  justice,  from  which  the  defendant 
appealed  to  the  Circuit  Court,  Avhere  judgment  was  also  ren- 
dered for  plaintiff  below. 

It  is  agreed  by  the  parties  that  the  verdict  is  right,  if  the 
rulings  of  the  court  were  correct. 

It  also  appeared  upon  the  trial  in  the  Circuit  Court,  that  one 
Goodchild  had  sued  the  defendant  below,  before  the  same  jus- 
tice of  the  peace,  which  suit  had  been  tried  on  the  merits,  and 
decided  for  the  defendant  below,  all  before  this  suit  was 
brought,  and  never  a-pjjealed  by  either  party,  and  also  gave 
evidence  tending  to  prove  that  said  suit  by  Goodchild  was  for 
the  same  cause  for  which  this  is  prosecuted.  The  plaintiff 
below  also  gave  evidence,  tending  to  prove  that  this  suit  is  not 
for  the  same  cause  as  the  Goodchild  suit.  Before  this,  the  de- 
fendant below  moved  the  court  to  instruct  the  jury,  that  if 
they  believe  the  Goodchild  suit  was  ]}rosecuted  for  the  same 
cause  as  this,  they  will  find  for  the  defendant ;  which  instruc- 
tion the  court  refused  to  give,  to  which  the  defendant  ex- 
cepted. 

This  cause  was  tried  before  Davis,  Judge,  and  a  jury,  at 
April  term,  1855,  of  the  Tazewell  Circuit  Court.  Verdict  and 
judgment  for  the  plaintiff"  in  the  Circuit  Court.  The  defend- 
ant below  sued  out  this  writ  of  error. 


J.  Roberts,  for  Plaintiff'  in  Error. 

Manning  and  Mekkiman,  for  Defendant  in  Error. 
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Caton,  J.  This  was  a  penal  action,  bi-ong'ht  by  Gipps 
against  Crosby,  before  a  justice  of  the  peace,  under  the  statute 
of  1852,  for  obstructing  a  road.  On  the  trial,  evidence  was 
offered  by  the  defendant  below,  tending  to  prove  that  he  had 
been  prosecuted  by  one  Goodchild,  under  the  same  statute  for 
the  same  offense,  which  case  was  tried  on  its  merits,  and  a 
judgment  rendered  for  the  defendant,  which  judgment  remains 
in  full  force.  Evidence  was  also  produced  by  Gipps-,  tending 
to  prove  that  the  prosecution  was  for  a  different  offense.  In 
this  state  of  the  evidence,  Crosby  asked  the  court  to  instruct 
the  jury,  "that  if  they  believe  that  the  Goodchild  suit  was 
prosecuted  for  the  same  cause  as  this,  they  should  find  for  the 
defendant ;"  which  instruction  the  court  refused,  and  to  which 
refusal  the  defendant  then  and  there  excepted.  In  this  we  think 
the  court  erred.  For  this  offense,  Goodchild  has  as  much 
riglit  to  prosecute  as  Gipps,  and  in  such  a  case  it  would  be 
superfluous  to  cite  authorities,  to  show  that  a  judg- 
ment in  a  suit  prosecuted  by  Goodchild  ^is  as  much  a  [^351] 
bar  in  this  action  as  if  it  had  been  ]n-osecuted  by  Gipps, 
or  that  a  judgment  for  the  defendant  was  as  much  a  bar  as  if 
it  had  been  for  the  plaintiff,  and  yet  these  propositions  decide 
the  whole  case,  for  it  will  hardly  be  contended  that  Gipps 
could  prosecute  Crosby  re])eatedly,  and  recover  several  judg- 
ments ao-ainst  him  for  the  one  offense  or  cause  of  action.  And 
yet  such  is  the  law,  if    tliis    instruction  was  properly  refused. 

The  instruction  leaves  no  ground  for  saying  that  the  offense 
might  have  been,  in  some  way  or  degree,  different.  It  only 
asks  to  have  the  defendant  acquitted,  in  case  the  jury  should 
find  that  this  and  the  other  action  were  for  the  same  identical 
offense.  This,  in  our  opinion,  was  the  law,  and  the  jury  should 
have  been  instructed  to  consider  the  evidence  in  reference 
to  it. 

Judgment  must  be  reversed  and  cause  remanded. 

Judgment  reversed. 


John  G.  Tuttle  et  al.  v.  Augustus  O.  Gaerett. 

Error  to  Peoria. 

In  an  application  for  a  decree  asrainst  infants  for  a  conveyance  of  land 
nothing  will  be  taken  as  admitted,  but  complete  proof  must  be  made  as 
against  them. 

Cited:  18  111.  81;  23  111.  38,  [35];  27  111.  149;  43  111.  249;  47.  III.  ,416. 
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The  decree  in  this  case  was  rendered  by  Peters,  Judge,  at  a 
special  term  of  the  Peoria  Circuit  Court,  m  March,  1855. 

]^.  H.  PuEPLE  and  E.  N.  Powell,  for  Plaintiffs  in  Error. 
Manning  and  Mekrisla^n,  for  Defendant  in  Error. 

Catoi?,  J.  The  bill  in  this  case  shows  that  Gai-rett  execut- 
ed a  deed  of  the  ])remises  in  question  to  Tuttle,  the  father  of 
the  defendant,  for  the  purpose  of  securing  him  against  any  lofs 
which  he  might  sustain  by  reason  of  his  having  become  se- 
curity for  Garrett  in  certain  transactions,  pai'ticularly  sjiecify- 
ing  an  appeal  bond  which  Tuttle  had  signed,  as  security  for 
Garrett,  for  the  purpose  of  appealing  a  certain  case  from  the 
circuit  to  the  sui)reme  court,  in  which  case,  the  bill  shows  that 
the  supreme  court  rendered  a  decree  against  Garrett  for  ovei 
$1200.  And  also  to  indemnify  Tuttle  for  any  loss  which  he 
might  sustain  by  reason  of  his  having  become  security  for  Gar- 
rett to  Kidder,  for  several  hundred  dollars.  The  bill 
[*355]  further  avers,  that  Garrett  *has  since  paid  off  and  satis- 
fied both  these  demands,  by  reason  of  which,  he  is  en- 
titled to  have  the  premises  conveyed  to  hiniby  the  defendants 
below,  to  whom  the  legal  title  has  descended,  as  the  heirs  at 
law  of  the  original  grantee,  who  is  deceased. 

A  reference  was  made  to  the  master  who  reported  the  proofs 
in  full,  taken  by  him,  from  which  it  appears  that  Tuitle,  the 
original  grantee  from  Garrett,  stated  to  two  witnesses  that  he 
held  the  premises  to  indemnify  him  against  any  loss  which  he 
might  sustain  by  reason  of  his  having  become  security  for  Gar- 
rett upon  certain  bonds,  and  the  testimony  also  shows,  that 
Kidder's  debt  has  been  paid,  but  there  is  no  pu-oof  whatever  in 
the  record,  showing  that  the  decree  against  Garrett  in  the  ap- 
peal case,  rendered  by  this  court,  has  been  paid.  The  want  of 
such  proof  is  a  fatal  objection  against  any  decree  in  this  suit 
against  these  infant  defendants.  Asagainst  them,  nothing  could 
be  taken  as  admitted.  But  it  was  the  duty  of  the  comi)]ainant 
to  make  complete  proof  of  his  entire  case,  before  they  could 
be  deprived  of  the  estate  which  had  regularly  descended  to 
them  from  their  father.  For  the  want  of  such  proof,  the  de- 
cree of  the  circuit  court  must  be  reversed  and  the  suit 
remanded. 

Decree  reversed. 
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Geoege  W.  Gilson  v.  Sidney  Poweks. 

A2)peal  from  Kane. 

Summons  awd  service — Waiver  of  irregitijARity. — If  several  are 
sued,  and  there  is  no  return  to  part,  and  service  as  to  others,  if  those  served 
appear,  plead  to  the  merits  and  go  to  trial,  they  waive  irregularities  in  the 
sunjmons  and  service. 

Change  of  venve. — An  application  for  a  change  of  venue  should  be  made 
at  the  first  term  after  appearance,  whether  the  cause  is  at  issue  or  not. 

If  the  petition  for  a  change  of  venue  is  deemed  sufficient,  and  the  issue  is 
not  made  up,  the  cause  should  stand  without  an  order  for  the  change,  until 
issue  to  the  country  is  formed. 

This  cause  was  heard  before  Moreis,  Judge,  witliont  a  jury, 
at  May  terra,  185-i.  The  case  is  stated  in  the  opinion  of  the 
court. 

T.  L.  Dickey  and  A.  Herkington,  for  Appellant. 

J.  H.  Ferguson,  for  Appellee. 

*Skinner,  J.     Powers  sued  Gilson  and  Hemming-     [*356] 
way,  in  assumpsit,  in  the  Kane  circuit  court.    The  sum- 
mons was  returnable  to  the  November  term,  1853,  and  was  re- 
turned served  on  Gilson,  but  no  return  was  made  as  to  Hem- 
mingway. 

At  the  February  term,  1854,  Gilson  appeared,  plead  to  the 
first  count  of  plaintiff's  declaration,  and  demurred  to  each 
of  the  other  counts.  The  ]^laintitf  denmrred  to  the  pleas,  and 
the  court  sustained  the  dennirrer.  The  court  also  sustained 
tlie  defendant's  demurrer  to  the  coimts  of  the  plaintift''s 
declaration  demurred  to. 

The  plamtitt'  obtained  leave  to  amend  his  declaration.  At 
the  succeeding  May  term,  Gilson  filed  several  pleas  to  plaintiff's 
amended  declaration,  and  issue  to  the  country  was  formed  by 
the  pleadings.  Gilson  then  entered  his  motion  for  a  change  of 
venue,  on  petition  verified  by  affidavit,  setting  forth  that  he 
feared  he  would  not  receive  a  fair  trial  in  the  Kane  circuit 
court  on  account  that  the  inhabitants  of  said  Kane  county  were 
prejudiced  against  him,  so  that  he  could  not  have  a  fair  trial  in 
said  court.  The  court  overruled  the  mution  for  change  of 
venue,  and  Gilson  excepted. 

The  parties  then  put  themselves  upon  the  court  for  trial,  and 

Cited:  69  111.  C58.     See  Starr  &  C.  111.  Stat.,  p.  2449  et  seq.,  notes  (ch. 
146J. 
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judgment  was  rendered  for  the  plaintiff.  Gilson  appeals  to  this 
court,  and  assigns  for  error,  that  the  court  erred  in  rendering 
judgment  against  him  without  a  return  of  "  not  found  "  as  to 
Hemmingway,  and  that  the  court  erred  in  overruling  his  motion 
for  a  change  of  venue. 

The  statute  provides  that,  "  if  such  summons  or  capias  be 
served  on  any  one  or  more,  but  not  on  all  the  defendants,  the 
plaintiff  or  plaintiff's  shall  be  at  liberty  to  proceed  to  trial  and 
judgment  in  the  same  manner  as  if  all  the  defendants  were  in 
court,  and  such  judgment  shall  be  good  and  valid  against  the 
defendant  or  defendants  on  whom  the  process  has  been  served," 
etc.  Rev.  Stat.  413,  Sec.  6.  •  It  does  not  provide  that  the 
summons  shall  iirst  be  returned  "not  found"  as  to  those  not 
served,  before  the  plaintiff  can  proceed  to  trial  against  those 
as  to  whom  the  summons  is  returned  served. 

But  it  is  not  necessary  to  decide,  under  this  statute,  whether 
judgment  by  default  can  be  rendered  against  a  defendant  on 
whom  the  summons  is  returned  served,  without  a  return  of 
"not  found  "  as  to  other  parties  sued  with  him. 

In  this  case,  Gilson  appeared,  interposed  his  defense,  and 
went  to  trial  without  adjuration.  He  thereby  waived  any  irreg- 
ularities in  the  summons,  or  in  the  return.  JEastoti  et  al.Y.  Al- 
tum,l  Scam.  250;  ibid.  266;  ibid.  387;   Vance  et  al.  sf.Funk 

et  al.,  2  Scam.  263;  ibid.  462;  3  Scam.  48;  ibid.  292. 
[*357]         *If  Gilson  had  made  the  ajiplication,  the  court  be- 
low would  have  eoniDelled  the  sheriff'  to  have  made 
return  as  to  Hemming  way.     Failing  to  do  so,  he  cannot  now 
complain. 

We  think  the  court  did  not  err  in  refusing  a  change  of 
venue.  The  statute  provides  that  "  changes  of  venue  shall 
not  be  granted  after  the  first  term  of  the  court  at  which  the 
party  applying  might  have  been  heard,  unless  the  party  so  ap- 
plying shall  show  that  the  causes  for  which  tlie  change  of 
venue  is  asked,  have  arisen,  or  come  to  his,  her  or  their 
knowledge,  subsequent  to  the  term  at  which  the  application 
might  have  been  made,"  and  then  provides  for  ten  days' notice 
of  the  intended  application,  where  the  causes  for  such  change 
have  not  come  to  the  knowledge  of  the  party  applying  within 
ten  days  before  the  term  at  which  the  application  is  made. 
Rev.  Stat.  528,  Sec.  6. 

The  petition  does  not  show  when  the  causes  alleged  came  to 
petitioner's  knowledge,  nor  was  notice  of  the  intended  applica- 
tion given.  It  is  contended  that  until  an  issue  to  the  coimtry 
was  made  by  the  pleadings,  Gilson  could  not  know  tliat  the 
cas J  would  require  a  jury ;  that  only  when  such  an  issue  was 
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formed,  could  he  properly  apply,  for  the  causes  alleged  in  his 
petition,  and  that,  therefore,  the  fir.~t  term  at  which  he  could  be 
heard,  within  the  meaning  of  the  statute,  was  the  term  at 
which  such  an  issue  was  formed. 

Such,  we  think,  is  not  the  true  constrnction  of  the  statute, 
and  it  would  be  productive  of  much  annoyance  and  unnecessary 
expense,  in  practice,  to  parties  litigant. 

Under  the  practice  in  this  State,  the  parties  are  compelled,  if 
in  their  power,  to  be  ready  for  trial  at  the  first  term,  if  sum- 
mons is  served  and  declaration  filed  ten  days  before  tlie  term 
to  which  the  summons  is  returnable,  and  to  stand  ready  until 
the  pleadings  are  made  up,  and  the  cause  comes  on  for  trial. 

Often  for  one  or  more  terms  the  pleadings  remain  unsettled, 
and  it  would  be  a  needless  and  oppressive  expense  to  compel  a 
party  to  have  witnesses  in  attendance  from  term  to  term,  when 
the  cause  is  never  to  be  tried  in  that  court. 

Such  a  constrnction,  we  believe,  has  not  heretofore,  and  ought 
not  now,  t  >  be  given  to  the  statute,  if  the  one  that  has  pre- 
vailed is  consistent  with  its  la  guage  and  objects. 

We  think  the  application  came  too  late,  and  should  have 
been  made  at  the  first  term  at  which  Gilson  was  compelled  to 
appear. 

The  proper  practice  in  case  the  objection  i^  to  the  people  of 
the  CO  nty,  is,  to  ente  •  the  motion  for  change  of  venue  upon 
petition  tiled,  and  for  the  court  to  determine  upon  its  sufli- 
ciency.  If  deemed  sufticient,andthe  pleadings  be  not 
made  up  the  *cause  should  stand  without  an  order  [*358] 
changing  the  venue  until  i  sue  to  the  country  is 
formed. 

Or,  an  order  may  be  entered  "that  the  venue  be  changed 
upon  issue  to  the  country  being  joined."  The  court  can  then 
compel  the  parties  in  a  reasonable  time,  to  make  up  the  issues, 
and  thereupon  enter  a  final  order.  The  parties  can  then  know 
what  they  are  to  do,  and  dispense  with  further  attendance  of 
witnesses.     Gardner  v.  The  People^  3  Scam.  83. 

Judgment  affirmed. 
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Lyman  Plummee,  et  al.  v.  The  People. 

Error  to  Bureau. 

Sureties  orr  recognizance— Duress  op  principal. — Sureties  upon  a 
recognizance  cannot  plead  the  duress  of  their  principal,  in  discharge  of 
their  liability. 

Committal  for  larceny  committed  outside  State — Second  com- 
mittal for  larceny  committed  in  State — Duress. — If  a  party  is  com- 
mitted in  this  State  for  a  larceny  committed  in  another,  and  the  justice  who 
committed  him,  afterwards,  in  the  absence  of  the  accused,  and  without 
proof,  makes  a  second  mittimus  for  an  oft'ense  committed  in  this  State,  he 
may  successfully  plead  duress,  and  will  be  discharged. 

This  case  was  on  a  scire  facias,  on  a  recognizance  executed 
bj  Seymour  Plunimer,  as  principal,  and  the  other  two  as  sure- 
ties, taken  by  two  justices,  to  release  the  body  of  Seymour 
Plummer  from  imprisonment  in  the  county  jail.  It  was  condi- 
tioned for  his  appearance  before  the  Circuit  Court  of  said 
county,  to  answer  to  an  indictment  to  be  preferred  against  him 
for  tlie  crime  of  larceny.  The  defendants  not  appearing,  there 
was  a  forfeiture  of  the  recognizance.  The  scire  facias  wsis 
demurred  to  and  amended,  and  then  Horace  Plummer  and 
Edgar  Plummer  plead,  1st.  ^'JVul  tiel  record."  2nd.  That  at 
the  time  the  recognizance  was  given,  So  mour  Plummer  was 
milawfully  imprisoned  in  the  county  jail  of  Bureau  county,  on 
a  pretended  charge  of  larceny,  alleged  to  have  leen  committed 
by  him  in  Muscatine  county.  Iowa,  and  was  so  detained  in  im- 
prisonment until  the  defendants  were  compelled  to  give  the 
recognizance,  to  procure  his  release  from  such  unlawful  im- 
prisonment, and  for  no  other  consideration.  3rd.  Tuat  Sey- 
mour Plummer  was  brought  before  H.  B.  Smith,  a  justice  of 
the  peace  of  said  county,  charged  with  having  committed  lar- 
ceny in  Muscatine  countij,  Iowa,  and  found  guilty,  and  for 
want  of  sureties  was  committed  to  the  said  jail,  and  in  the 
commitment  the  justice  stated  the  of ense  as  aforesaid,  and 
Seymour  Plummer  was  detained  in  ])rison  twenty -four 
[*359]  hours  under  such  comhiitment,  *when  the  sheriff  and 
jailor,  having  become  apprehensive  that  the  mittimus 
was  bad,  made  out  a  new  one,  stating  the  offense  to  have  been 
committed  in  Bureau  county  aforesaid,  and  obtained  the  said 
justice's  signature  to  the  same,  in  the  absence  of,  and  without 
notice  to,  Seymour  Plummer,  and  while  he  was  so  confined  in 
jail,  there  being  no  complaint  of  the  kind  before  said  justice, 
and  had  not  been,  and  no  witness  examined,  and  then  the.  old 
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warrant  of  commitment  was  destroyed,  and  the  sheriff  and 
jailor  professed  to  hold  him  nnder  the  new  mittimus,  and  to 
release  him  from  snch  unlawful  imprisonment,  and  for  no  other 
consideration  was  the  recognizance  given. 

The  people  took  issue  upon  the  first  plea,  by  replying  that 
there  was  such  a  record,  and  demurred  generally  to  the  second 
and  third  ]Dleas,  which  demurrer  was  sustained  by  the  court, 
and  the  defendants  stood  upon  their  pleas.  Seymour  Plummer 
then  plead,  1st.  JV^iil  tiel  record,  on  which  was  found  an  issue 
of  fact.  2nd.  That  said  recognizance  was  obtained  by  dm-ess 
and  force  of  such  unlawful  imprisonment,  and  for  no  other 
consideration.  3rd.  That  Seymour  Plummer  was  unlawfully 
imprisoned  on  a  chai-ge  of  larceny,  charged  to  have  been  com- 
mitted in  Muscatine  county,  Iowa,  and  they  gave  the  recogni- 
zance to  procure  his  release,  and  for  no  other  cause.  People 
demurred  generally  to  the  second  and  third  pleas,  which  de- 
murrer was  sustained.  The  case  was  then  submitted  to  the 
court,  Leland,  Judge,  presiding,  at  March  term,  1855,  upon 
the  issue  of  nul  tiel  record,  and  found  for  the  people,  and  exe- 
cution was  awarded  against  all  the  defendants. 

It  is  assigued  for  error  that  the  court  erred  in  sustaining  the 
aforesaid  demurrers,  and  erred  in  finding  the  issue  for  the 
people,  and  that  the  record  shows  no  cause  of  action. 

M.  T.  Peteks,  for  Plaintiffs  in  Error. 

W.  H.  L.  "Wallace,  for  The  People. 

Caton,  J.  This  is  a  scire  facias,  upon  a  forfeited  recogni- 
zance against  the  principal  and  sureties.  The  sureties  first 
pleaded  that  the  recognizance  was  extorted  from  tliem  by  the 
illegal  imprisonment  of  the  princijial,  setting  forth  the  facts 
constituting  the  illegality  of  the  imi)risonment  of  the  principal. 
"We  think  the  demurrer  to  these  pleas  of  duress  by  the  sureties, 
was  properly  sustained.  It  seems  to  be  a  well  settled  prin- 
ciple of  law,  that  sureties  cannot  plead  the  duress  of  the  prin- 
cipal. Although  the  principal  may  have  been  constrained  to 
execute  the  recognizance  by  means  of  the  duress,  yet  the  sure- 
ties were  under  no  such  restraint.  They  signed  it 
freely  anil  voluntarily.  '^They  were  at  perfect  liberty  [*360] 
to  execute  it  or  not,  as  they  pleased.  Had  they 
neglected  to  do  it,  there  is  no  pretense  that  they  were  in  dan- 
ger of  suffering.  As  to  them,  the  party  imj^risoned  was  a 
stranger.  In  3rd  Bacon's  Abridgment,  Title  Duress,  Let.  B. 
it  is  said:  "  The  duress  that  will  avoid  a  deed,  must  be  done  to 
the,  party  himself;  therefore,  if  A  and  B  enter  into  an  obliga- 
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tion  by  reason  of  duress  done  to  A,  B  shall  not  avoid  this  obli- 
gation, though  A  may,  because  he  shall  not  avoid  it  by  duress 
to  a  stranger."  The  text  is  tu1ly  sustained  by  the .  authorities 
referred  to.  The  exceptions  to  the  general  rule  are  where 
the  relation  of  father  and  son  exists  between  the  princi]  al  and 
surety,  and  where  the  husband  executes  a  deed  by  duress  to 
the  wife.  In  such  cases  the  relation  between  the  parties  is  so 
intimate,  that  the  constraint  upon  one  is  supposed  to  operate 
with  equal  force  u]3on  the  other.  They  are  not,  in,  contem]3la- 
tion  of  law,  strangers  to  each  other.  As  a  modern  recognition 
of  the  general  rule,  I  may  refer  to  the  case  of  McCluitio  v. 
Cwmiims,  1  McLean,  158.  Upon  that  demurrer  the  decision 
of  the  circuit  court  is  supported  by  authority,  and  must  be  af- 
firmed. 

The  principal  then  appeared  by  his  attorney,  and  for  the 
purpose  of  avoiding  the  recognizance  as  to  himself,  also  hied 
a  plea  of  duress.  Thiy  plea  shows  that  the  party  was  ari-ested 
and  taken  before  a  magistrate  of  Bureau  county,  on  a  charge 
of  having  committed  a  larceny  in  the  State  of  Iowa;  that  upon 
the  hearing  the  justice  found  him  guilty  of  the  crime  there, 
and  required  him  to  give  bail  to  appear  and  answer  the  charge 
to  the  Bureau  circuit  court,  and  in  default  of  bail,  committed 
him  to  the  common  jail  of  Bureau  county,  and  stated  in  the 
mittimus,  that  the  crime  was  committed  in  the  State  of  Iowa; 
that  after  he  had  been  in  jail  some  days,  the  sheriff  discovered 
that  the  mittimus  was  illegal,  by  reason  that  the  offense  was 
alleged  to  have  been  committed  in  another  State,  and  took  it 
back  to  the  justice,  who,  ex  jparte,  and  without  any  further 
hearing,  made  out  anew  mittimus,  in  which  he  recited  that  the 
offense  was  committed  in  Bureau  County.  After  which  the 
sheriff  claimed  to  hold  him  in  custody  under  the  second  mitti- 
mus; and  that  while  so  held,  and  by  reason  of  such  duress,  and 
for  the  purpose  of  discharging  himself  from  such  imjirison- 
ment,  he  executed  the  recognizance,  and  for  no  other  cause. 

This  plea  shows  an  irregulai-ity,  to  say  the  least,  in  the  pro- 
ceedings of  the  magistrate  and  sheriff,  which  would  have 
entitled  him  to  his  discharge  on  habeas  cor^us^  and  we  think 
shouM  enable  him  to  insist  upon  the  duress  to  discharge  him 
from  the  obligation  which  he  entered  into,  in  order  to  procure 
liis  release.     No  doubt  a  case  was  proved  before  the  magistrate, 

which  would  have  justified  the  commitment  of  the 
[*361]      prisoner  as  a  fugitive  from  *justice,  under  the  fourth 

section  of  the  foi'ty -fifth  chapter  of  the  Be  vised  Stat- 
utes, but  the  proceeding  does  not  appear  to  have  been  in  con- 
formity to  that  statute.  If  the  first  mittimus  had  been  retained 
and  the  prisoner  held  under  it  at   the  time  the  recognizance 
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was  taken,  it  is  not  dear  that  tlie  proceedings  could  not  lia\e 
been  sustained.  But  sncii  was  not  the  case.  A  new  mittimu-i 
was  made  out,  not  conformable  to  the  cliarge  made  or  the  facts 
proved,  and  when  the  j^irisoner  was  not  before  the  magistrate, 
and  when  no  proceedings  were  pending  before  him  to  justify 
him  in  issuing  it,  and  it  was  under  this  writ  the  prisoner  was 
held,  when  the  recognizance  was  taken.  We  must  hold  the 
imprisonment  illegal,  and  as  such,  available  to  the  principal  on 
a  plea  of  duress. 

I  do  not  hold  that  the  same  facts  might  not  also  have  been 
made  available  by  the  sureties,  at  the  ])roper  time,  and  in  ;. 
proper  form  of  plea,  but  they  cannot  avail  themselves  of  them 
by  a  plea  of  duress  of  their  principal. 

The  judgment  must  be  reversed  as  to  the  principal,  and 
affirmed  as  to  the  sureties. 

Skinner,  J.,  did  not  hear  the  argument  or  take  part  in  the 
decision  of  this  cause. 


Edwin  L.  Wheeler  v.  Harrison  B.  Chubbuck. 

Ajjpeal  from  Livingston. 

When  law  to  take  effect — Constitutional  provision — Intent  op 
TiEGiSLATURE  — When  the  General  Assembly  intends  that  a  Jaw  shall  take 
effect  sooner  than  the  period  tixed  by  the  Constitution,  such  intention  must 
be  expressed  in  a  clear  and  unequivocal  manner;  such  intention  cannot  be 
aided  by  any  sort  of  intendment  or  implication. 

In  order  to  take  an  act  out  of  the  constitutional  provision,  which  directs 
when  laws  shall  come  in  force,  the  legislature  should  direct  that  the  act,  as 
a  whole,  shall  come  in  force,  and  it  is  not  sufficient,  to  that  end,  that  certain 
parts  of  it  might  be  construed  separately,  as  coming  earlier  into  effect. 

This  was  a  suit  brought  by  Chubbuck  against  Wheeler,  to 
recover  a  penalty  for  suffering  hogs  to  run  at  large  in  Liv- 
ingston county,  contrary  to  the'  provisions  of  an  act  entitled 
"  An  act  to  prevent  sheep  and  swine  from  running  at  large  in 
Henry,  Will  and  Livingston  counties,"  approved  January  27, 
1853. 

There  was  evidence  tending  to  show,  that  in  the  month  of 
March,  A.  D.  1853,  and  at  other  times,  defendant  permitted 
his  hogs  to  run  at  large  in  Livingston  county. 

*The  court  instructed  the  jury,  at  the  request  of  [*362] 
plaintiff,  if  the  jury  belieVe,  from  the  e\idence,  that 

Cited:  34  111.  296.  See  Const.  1870,  Art.  4,  Sec.  13.  Starr  &  C.  111. 
Stat.,  p.  115  and  notes. 
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the  defendant  was  the  owner  of  the  hogs  and  pigs  in  question, 
and  that  the  defendant  was  a  resident  of  the  county  of  Liv- 
ingston, between  the  1st  day  of  March,  1853,  and  the  1st  day 
of  November,  1853,  and  any  time  between  said  days,  being 
such  resident,  permitted  his  hogs  to  run  at  large  in  said  coun- 
ty, then  tliey  will  find  for  the  plaintiff,  five  dollars  for  each 
hog  and  pig  they  believe,  from  the  evidence,  was  so  permitted 
to  run  at  large. 

This  cause  was  heard  before  Leland,  ^udge,  and  a  jury  at 
April  term,  1855,  of  the  Livingston  Circuit  Court.  Yerdict 
and  judgment  for  fifty  dollars. 

The  defendant  below  prayed  this  appeal. 

Glover  and  Cook,  for  Appellant. 
BusHNELL  and  Geat,  for  Appellee. 

Caton,  J.  An  act  entitled  "  An  act  to  prevent  sheep  and 
swine  from  running  at  large  in  Henry,  Will  and  Livingston 
counties,"  approved  January  27,  1853,  provides  "That  from 
and  after  the  first  day  of  March  next,  it  shall  not  be  lawful  for 
any  person  or  persons,  possessor  or  possessors  of  any  sheep 
and  swine,  to  allow  them  to  run  at  large  within  the  counties  of 
Henry,  Will,  Livingston  and  Lake,"  etc.,  and  imposes  a  pen- 
alty for  its  violation. 

The  court  instructed  the  jury,  that  if  the  defendant  had  vio- 
lated the  provisions  of  the  act,  at  any  time  between  the  first 
day  of  March,  and  the  first  day  of  November,  1853,  he  was 
liable  to  the  penalty. 

The  question  is,  wdiether  the  law  took  effect  and  became  in 
force  before  the  expiration  of  sixty  days  from  and  after  the 
close  of  the  session  at  which  it  was  passed.  We  think  it  did 
not.  The  23rd  section  of  the  3rd  article  of  our  constitution, 
declares :  "  And  no  public  act  of  the  General  Assembly  shall 
take  effect  or  be  in  force,  untiJ  the  exj^iration  of  sixty  days 
from  the  end  of  the  session  at  which  the  same  may  be  ]jassed, 
unless,  in  case  of  emergency,  the  General  Assembly  shall  otli- 
erwise  direct."  The  object  of  this  provision  of  the  constitu- 
tion no  doubt  was,  to  enable  those  who  are  to  be  governed  or 
affected  by  a  law,  to  become  informed  of  its  jirovisions,  while 
at  the  same  time,  in  cases  of  emergencies,  a  discretion  is  vest- 
ed in  the  legislature  to  dispense  with  this  provision  of  the  con- 
stitution, and  direct  that  the  law  shall  sooner  go  into  operation. 
It  may  not  be  denied  that  this  discretion  cannot  be  revised  by- 
see 
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the  court,  and  that  the  General  Assemljlj  is  the  sole 
judge  of  the  *emergeney,  which  sliall  induce  them  to  [*363] 
anticipate  the  constitutional  period  when  a  law  shall 
go  into  operation.  But  snch  direction  must  be  made  in  a  clear, 
distinct  and  unequivocal  provision,  and  cannot  be  helped  out 
by  any  sort  of  intendment  or  implication.  And  such  is  the 
unequivocal  understanding  of  the  legislature,  as  evinced  by  the 
entire  legislative  history  under  this  constitution.  Wherever 
it  is  designed  that  a  law  shall  go  into  force  before  the  expira- 
tion of  the  sixty  days,  we  universally  find  a  se])arate  clause  at 
the  end  of  the  act,  of  the  following  purport :  "This  act  to  take 
effect  and  be  in  force  from  and  after  its  passage."  I  find  one 
lumdred  and  twenty-seven  acts,  ])assed  at  the  same  session  of 
the  legislature,  terminating  with  substantially  the  same  dis- 
tinct and  unequivocal  clause.  There  is  one,  declaring  by  a  sep- 
arate and  distinct  clause  also,  at  the  end  of  the  act,  that  it 
should  take  effect  on  the  first  day  of  August.  There  are  two 
in  which  it  is  declared,  in  a  similar  way,  that  they  should  take 
effect  on  the  first  day  of  April,  and  two  others  in  which 
it  is  also  declared  in  a  similar  way  that  they  should  take 
effect  on  the  first  day  of  March,  the  very  day  on  which  it  is 
insisted  that  this  act  Took  effect.  This,  at  least,  serves  to  show 
what  is  the  universal  ]u'actice  of  the  legislature,  when  they 
deem  an  act  of  sufficient  emergency  to  take  it  out  of  the  con- 
stitutional provision.  In  the  law  in  question  there  is  no  dis- 
tinct clause,  declaring  when  the  act,  as  a  whole,  should  take 
effect,  and  become  an  operative  law.  It  is  true  that  the  act 
says,  that  after  the  first  day  of  March,  next,  certain  acts  should 
not  be  done,  but  whether  the  word  next  refers  to  a  time  suc- 
ceeding the  final  passage  of  the  bill,  or  the  approval  by  the 
governor,  or  the  time  fixed  by  the  constitution  for  the  law  to 
take  effect,  the  legislature  did  not  say.  In  order  to  take  an 
act  out  of  the  constitutional  provision,  the  legislature  must 
direct  that  the  act,  as  a  whole  and  entirety,  shall  take  effect  at 
a  different  time ;  and,  it  is  not  sufficient,  that  certain  parts  of 
it  might  bear  a  construction  which  would,  taken  sej  arately, 
give  those  parts  effect  at  an  earlier  period.  The  legislature 
did  not  direct  that  this  act  should  become  an  operative  law, 
before  the  time  fixed  by  the  constitutional  provision  quoted. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded.  i 

Judgment  reversed. 
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[*364]     *Geoege  Van  Blaricum  v.  The  People. 

Error  to  Recorder's  Court  of  the  City  of  Chicago.  • 

Juror — Opinion — Rejection  by  judge  after  acceptance  by  pris- 
oner.— If  the  parties  choose  to  have  their  cause  tried  by  a  prejudiced  juror, 
it  is  not  for  the  court  to  refuse  them  that  right. 

Wliere  a  juror  states,  upon  examination,  that  he  has  an  opinion  in  the 
case  which  he  is  called  to  try,  and  is  accepted  by  the  prisoner,  if  before  he 
is  accepted  or  challenged  on  the  part  of  the  people,  the  judge  refuses  to  al- 
low him  to  be  sworn,  it  is  erroneous. 

At  the  Febniary  term,  18.55,  of  the  Recorder's  Court  of  the 
city  of  Chica2;o,  the  plaintiff  in  error  was  indicted,  tried,  and 
convicted  of  the  crime  of  larceny,  and  sentenced  to  four  years' 
imprisonment  in  the  penitentiary. 

Upon  the  trial,  the  following  bill  of  exception  was  taken: 
Be  it  remembered,  that  upon  the  trial  of  this  cause,  four  ju- 
rors were  called,  among  whom  were  Alonzo  A.  Smith,  Jacob  H. 
Kingsley,  and  Lewis  Doyle,  who  stated  on  examination  by  de- 
fendant's counsel,  that  they  were  of  the  jury  who  tried  Edward 
F.  Powers,  indicted  jointly  with  this  defendant,  and  had  formed 
an  opinion,  and  had  expressed  it,  as  to  the  guilt  of  the  defend- 
ant, but  were  accepted  by  the  defendant,  and  thereupon  the 
court,  of  his  own  mere  motion,  (and  without  having  been  chal- 
lenged or  accepted  by  the  people),  told  said  jurors  to  stand 
aside,  which  they  did,  to  which  decision  of  the  court  the  de- 
fendant by  his  counsel  then  and  there  excepted. 

Blackwell,  Ballinga-ll  and  Underwood,  for  Plaintiff  in 
Error. 

W.  H.  L.  "Wallace,  for  The  People. 

Caton,  J.  The  only  question  which  we  shall  decide  in  this 
case  is,  whether  the  court  could  set  aside  a  juror  because  he  had 
formed  and  expressed  an  opinion  in  the  case,  although  he  was 
not  challenged  by  either  party.  The  juror  was  examined,  and 
stated  that  he  had  an  opinion  in  the  case,  but  notwithstanding 
this,  he  was  accepted  by  the  prisoner,  and  before  he  had  been 
accej^ted  or  challenged  by  the  peo]:ile,  the  court  ordered  him  to 
stand  aside,  and  refused  to  allow  him  to  be  sworn  on  the  jury, 
to  which  the  prisoner  excepted.  In  this  we  think  the  court 
erred.     It  does  not  appear  but  that  the  juror  possessed  the  legal 
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qualiiieations  required  bj  the  statute,  but  that  he  was  subject 
to  challenge  for  favor.  If  the  jmrties  chose  to  have  their  cause 
tried  by  a  prejudiced  juror,  it  was  not  for  the  court  to 
refuse  *t]iem  the  right.  I  once  heard  a  trial  for  mur-  ^365] 
der,  where  a  majority  of  the  jury  stated  that  they 
had  formed  and  eXj.ressed  the  opinion  that  the  prisoner  was 
guilty,  and  still  he  accepted  and  was  tried  by  them,  and  was 
acquitted  upon  a  technical  point,  which  his  counsel  evidently 
supposed  those  jurors  had  the  capacity  fully  to  comprehend, 
and  the  lirmness  and  integrity  to  give  him  the  benetit  of.  So 
in  this  case,  the  prisoner  had  a  right  to  be  tried  by  this  juror, 
unless  the  people  sliould  challenge  hiin.  Whether  he  woukl 
have  been  challenged  by  the  pe0]jle,  had  he  not  been  set  aside 
by  the  court,  we  cannot  know.  It  is  enough  that  he  might 
have  been  accepted  by  them,  to  give  the  prisoner  the  benetit 
of  the  exception.  That  chance,  at  least,  was  his  right,  and 
because  he  was  deprived  of  it  lie  must  have  a  new  trial. 
The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  Guptail  et  al.  v.  Jonathan  Teft. 

Error  to  Cook  County  Court  of  Common  Pleas. 

Trespass — Ovekseer  of  niGmvAvs — Opening  ofhoad. — An  overseer  of 
highways,  in  an  action  of  trespass  against  him  cannot  justify  his  trespass  by 
showing  an  order  from  the  commissioners  to  open  a  road,  where  a  road  or 
highway  has  not  been  legally  laid  out. 

Commissioners  of  highways,  and  those  acting  under  them,  must  show 
that  a  case  existed  which  justified  the  order  issued  by  them. 

Declaration  in  trespass,  quare  clausum  f regit.,  for  break- 
ing and  entering  a  certain  close,  in  the  town  of  Hanover,  in 
said  county  of  Cook,  situate  on  section  31,  and  breaking  down, 
l)rostratingand  destroying  3l)0  rods  of  fencing;  and  breaking 
the  boards,  rails  and  po.>ts;  and  destroying  the  lumber  whereof 
the  same  was  made ;  and  trampling  down  the  herbage,  etc. 
Damages,  §1,0U(). 

Fleas.  1.  General  issue.  2.  The  following  special  pleas : 
And  the  said  defendant,  John  Guptail,  for  further  plea  in 
this  behalf,  by  leave,  etc.,  says  plaintilf  actio  non,  because,  he 
says,  that  the  said  close  in  said  declaration  mentioned,  is  situate 
at'  and  within  road  district  number  ten  (10),  in  the  town  of  Han- 
over, hi  the  said  county  of  Cook  ;  that  the  said   town  was,  at_ 
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tlie  time  when,  etc.,  organized  under  the  act  of  the 
[*366]     General  *Assembly,  of  tke  State  of  Illinois  approved 

Feb.  17th,  A.  D.  "l851,  entitled  "An  act  to  provide 
for  township  organization;"  that  un  the  10th  day  of  June, 
A.  D.  1854,  Andrew  Spitser,  S.  JST.  Gam  [bell,  and  Christojthe 
Sohle,  were  commissioners  of  highways  in  said  town  of  Ilano- 
Ter,  duly  elected  and  qualified,  and  then  and  there,  by  virtue 
of  their  said  office,  and  according  to  the  force  of  the  statute 
aforesaid,  had  the  care  and  superintendence  of  the  higliways 
and  bridges  in  said  town,  with  power  to  lay  out  new  high- 
ways, and  to  regulate  and  alter  pre-existing  highways  in  said 
town,  and  cause  the  same  to  be  repaired,  kept  open  and  free 
from  obstructions ;  that  on  the  said  tenth  day  of  June,  the 
said  defendant  was  overseer  of  highways  in  said  road  district 
number  ten  ( 1 0),  in  the  said  town  of  Hanover,  duly  chosen  and 
qualified  as  such  ;  that  it  then  and  there  became,  and  was,  the 
duty  of  this  defendant,  as  overseer  of  highways,  to  open  new 
higliways,  and  remove  all  obstructions  to  pre-existing  highways 
within  his  said  district,  when  thereunto  required  by  the  said 
commissioners  of  highways ;  tliat  on  the  said  tenth  day  of  June, 
the  said  commissioners  of  highways  made  and  delivered  to  this 
defendant  an  order,  in  the  words  and  figures  following  to  wit; 

"To  John  Guptail,  Overseer  of  Road  District  No.  10,  Toivn  of  Ha?iorer : 

Hanovrk,  June  10,  1854. 

Sir: — Complaint  having  been  made  to  the  coramispi  oners  ofhighways  in 
and  for  the  town  of  Hanover,  Cook  county,  that  the  ^lighway  running  on 
the  line  between  the  sections  thirty  (30;  and  thirty-one,  (31),  is  obstructed  by 
a  fence  owned  by  Jonathan  Teft,  senior;  and  he  having  been  legally  notified 
to  remove  the  same,  and  not  having  complied,  you  are  liereby  ordered  by 
the  undersigned,  commissioners  of  highways  for  the  town  of  Hanover  afore- 
said, to  remove,  or  cause  the  same  to  be  removed,  said  fence  within  twenty 
days  after  the  receipt  of  this  order. 

ANDREW  SPITSER,  )    ^ 

CHRISTOPHE   SOHLE,         f    Commissioners 
S.  N.  CAMPBELL,  )  ''^  H.ghtvays. 

And  the  said  defendant  avers,  that  the  said  highway  de- 
scribed in  said  order  was  the  same  identical  close  in  the  said 
declaration  mentioned,  the  said  close  being  then  and  there  ])art 
and  parcel  of  an  inclosed  field  ;  and  the  said  defendant  further 
avers,  that  in  obedience  to  said  order,  he  did  at  the  time 
when,  etc.,  break  and  enter  upon  thedose,  in  the  said  order,  and 
in  the  said  ])laintilf's  declaration  mentioned,  and  pull  down 
the  said  fence  of  the  said  plaintiff,  and  remove  the  same  from 
off  the  said  close  or  highway,  as  he  lawfully  might  do,  for  the 
cause  aforesaid ;  and  in  so  doing,  he,  the  said  defendant,  with 
feet,  in  walking  did  a  little  injure  the  herbage  and  giass,  corn 
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and  gi'ain  then  standing  and  growing   npon  the  said 

close,  and  did  ah'ttle  break  tlie  boards,  *rails  and  posts     [*367] 

of   which    said    fence  was    erected,  doing   then  and 

there  no  unnecessary  damage  to  tlie  said  plaintiff,  which  are  the 

same  supposed  trespasse-an  the  said  declaration  mentioned,  and 

this  defendant   is  ready  lo  verify,    etc.     Wherefore,  he  prays 

judgment,  etc. 

And  the  said  defendants,  Guy  Adams  and  Shepherd  Spaul- 
ding,  for  further  plea  in  this  behalf,  by  leave,  etc.,  say  plaintifl 
actio  non,  because  they  say  that  the  said  close  in  the  said  decla- 
ration mentioned,  is  situate  at  and  within  road  district  nni'nber 
ten  (10)  in  the  town  of  Hanover,  in  said  county  of  Cook ;  that 
said  town  was,  at  the  time  when,  etc.,  oi-ganized  under  the 
act  of  the  General  Assembly  of  the  State  of  Illinois,  approved 
February  17th,  A.  D.  1851,  entitled  "  An  act  to  provide  for 
township  organization,"  that  on  the  tenth  day  of  June,  A.  D. 
1854,  Andrew  Spitser,  S.  X.  Campbell  and  Christophe  Sohle, 
were  commissioners  of  highways  in  the  said  town  of  Hanover, 
duly  elected  and  qualitied,  and  then  and  there  by  virtue  of  their 
said  office,  and  according  to  the  form  of  the  statute  aforesaid,  had 
the  care  and  superintendence  of  the  highways  and  bridges  in 
said  town,  with  power  to  lay  out  new  highways  and  to  regulate 
pre-existing  highways  in  said  town,  and  cause  the  same  to  be 
repaired,  kept  open  and  free  from  obstructions  ;  that  on  the 
said  tenth  day  of  June,  tlie  said  defendant,  John  Guptail,  was 
overseer  of  highways  in  said  road  district  number  ten  (10),  in 
the  said  town  of  Hanover,  duly  chosen  and  qualitied  as  such ;  that 
it  then  and  tliere  became,  and  was,  the  duty  of  the  said  de- 
fendant, John  Guptail,  as  overseer  of  highways,  to  open  new 
higliways  and  remove  all  obstructions  to  pre-existing  high- 
ways within  his  said  district,  when  thereunto  required  by  the 
said  commissioners  of  highways;  that  on  the  said  tenth  day 
of  June,  A.  D.  1854,  the  said  commissioners  of  highways  made 
and  delivered  to  the  said  defendant,  John  Guptail,  an  order  in 
the  words  and  figures  as  follows,  to  wit : 

'•  To  John  Guptail,  Overseer  of  Road  District  No.  10,  Toivn  of  Hanover: 

Hanover,  June  10,  1854. 
Sik:— Complaint  having  been  made  to  the  commissioners  of  highways  in 
and  for  the  town  of  Hanover,  Cook  county,  that  the  highway  running  on  the 
line  b<^tween  section  thirty  (30)  and  thTty-one  (31),  is  obstructed  by  a  fence 
owned  by  Jonathan  Teft,  senior,  and  he  having  been  legally  notified  to  re- 
move the  same,  and  not  having  complied,  you  are  hereby  ordered  by  the 
undersigned,  commissioners  of  highways  for  the  town  aforesaid,  to  remove, 
or  cause  the  same  to  be  removed,  said  fence  within  twenty  days  after  receipt 
of  this  order. 

ANDREW  SPITSER,  )  Commissioners 
CHRISTOPHE  SOHLE,  [  ^VlhZVI'' 
S.  N.  CAMPBELL.        )  ''J  ^'Hi^^i'OAjs. 
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[*368]  *And  the  said  defendants  aver  tliat  the  said  high- 
way described  in  said  order,  was  the  same  identical 
close  in  the  said  decHiration  mentioned,  the  said  close  being 
then  and  there  part  and  parcel  of  an  inclosed  field;  and  the 
said  defendants  further  aver,  that  they  were  male  inhabitants 
of  the  said  town  of  Hanover,  and  of  the  taid  road  district  nunibei 
ten  (10),  over  the  ages  of  twenty-one  years  and  under  the  ages 
of  fifty  years,  and  as  such,  bonnd  by  law  to  render  road  laboi 
in  said  district  when  thereunto  required  by  the  overseer  of 
highways,  at  least  two  days  in  each  and  every  year  ;  and  the  said 
defendants  aver,  that  after  the  recei])tof  said  order  by  the  said 
defendant,  John  Guptail,  he,  the  said  John  Guptail,  so  being 
overseer  of  highways  in  the  said  road  district  number  ten  (10) 
notified  and  requested  these  defendants  to  aid  and  assist  him 
in  the  execution  of  the  said  order  ;  and  these  defendants  aver 
that  the  said  John  Guptail,  under  and  by  virtue  of  the  order 
aforesaid,  and  these  defendants  under  the  command  and  au- 
thority of  the  said  John  Guptail,  as  aforesaid,  did,  at  the  said 
time  when,  etc.,  break  and  enter  upon  the  close  in  the  said 
order,  and  the  said  plaintiff's  declaration  mentioned,  and  pnill 
down  the  said  fence  of  the  said  plaintiff,  and  remove  the  same 
from  off  the  said  close  or  highway,  as  they  lawfully  might  do, 
for  the  cause  aforesaid,  and  in  so  doing,  they,  the  said  defend- 
ants, with  feet,  in  walking,  did  a  little  injure  the  lierbage  and 
grass,  and  corn  and  grain,  then  standing  and  growing  upon  the 
said  close,  and  did  a  little  break  the  boards,  rails  and  posts,  of 
which  said  fence  was  erected,  doing  then  and  there  no  unneces- 
sary damage  to  the  said  plaintiff,  which  are  the  same  identical 
supposed  trespasses  in  the  said  declaration  mentioned,  and  this 
the  said  defendants  are  ready  to  verify,  etc.  Wherefore  they 
pray  judgment,  etc. 

Plaintilf  demurred  to  each  of  the  said  special  pleas,  in  which 
defendants  respectively  joined. 

Interlocutory  judgment  upon  demurrer  for  plaintiff,  general 
issue  withdrawn,  jury  empaneled  assessed  the  plaintili's  dam- 
ages, $160.     Final  judgment. 

Error  assigned.  In  sustaining  plaintiff's  demurrer  to  '  the 
said  defendants'  pleas. 

Cause  tried  before  J.  M.  Wilson,  Judge,  and  a  jury,  at  Feb- 
ruary term,  1855. 

Blackwell,  Ballingall  and  Underwood,  for  Plaintiffs  in 
Error. 

Farnsworth  and  Burgess,  for  Defendant  in  Error. 
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*Caton,J.  We  are  of  the  opinion  that  the  deimirrer  [*3G9] 
to  the  two  s]  ec'al  ])Ieas  was  properly  sustained  by  the 
court  below.  They  justify  the  trespass  complained  of,  under 
an  order  issued  by  the  conunissioners  of  the  town  of  Hanover, 
directing  the  defendant,  Guptail,  who  was  overseer  of  high- 
wa3^s,  to  o]  en  a  ])uWic  liighway  on  the  line  between  sections 
30  and  31,  in  that  town,  but  they  nowhere  show  that  there 
was  a  legally  laid  out  liighway  there.  Unless  there  was  such 
highway  there,  the  commissioners  of  highways  had  no 
authority  to  order  a  road  to  be  opened.  They  had  no  juris- 
diction to  act  in  the  ]  remises,  and  their  order  to  the  defend- 
ant was  a  simple  nullity,  conferring  upon  him  no  authority 
whatever.  Only  in  such  a  case  does  the  statute  authorize  them 
to  issue  such  an  order.  Upon  the  argument,  an  attempt  was 
made  to  liken  this  order  to  a  writ  issued  by  a  court  of  justice, 
which  if  regular  upon  its  face,  and  emanating  from  a  court 
having  authority  to  issue  such  writs,  is  a  justification  to  a 
ministerial  officer  who  executes  it,  although  in  fact  it  is  issued 
in  a  case  not  warranting  it.  In  such  a  case,  the  ministerial 
officer  is  not  bound  to  go  behind  the  writ  and  inquire  into  the 
regularity  of  the  previous  proceedings.  Were  the  cases  anal- 
ogous, the  argument  would  be  conclusive;  but  they  are  not. 
The  conunissioners  of  highways  do  not  constitute  a  court  in 
any  sense,  although  some  portion  of  their  duties  may  be  of  a 
judicial  character.  Yet  this  is  so  in  a  very  limited  sense,  and 
the  duty  in  question  was  not  of  that  character.  Not  only  the 
commissionei's  themselves,  but  others  who  would  seek  a  justi- 
fication under  their  orders,  must  take  the  responsibility  of 
showing  that  a  case  existed  which  justified  them  in  issuing 
their  order. 

This  the  pleas  do  not  show,  and  the  judgment  must  be 
affirmed. 


Judgment  affirmed. 


John  S.  Thompson  v.  Isaac  Strain. 

''  Error  to  McLean. 

SriNG  ONE  OP  TWO  PTsOMfsoRsop  NOTE — Pt,ea. — Where  one  of  two  prom- 
isors of  a  note  is  sued,  and  it  does  not  appear  un  the  face  of  the  declaration, 
or  other  pleading:  of  the  plaintiff,  that  the  other  promisor  is  living,  the 
error  cannot  be  taken  advantage  of  at  the  trial,  but  must  be  pleaded  in 
abatement. 

The  declaration  avers  that  said  defendant,  with  one  R.  C. 
Baker,  who  is  not  sued  in  this  action,  made  his  certain  promis- 

873 


369  OTTAWA. 


Thompson   v.  Strain. 


sory  note,  etc.  A  copy  of  the  note  signed  by  Bakei 
[*370]     and  Strain  *was  filed  with  the  declaration.    A  dennirrei 

was  tiled  to  this  declaration,  and  was  sustained  by  the 
Circuit  Court  of  McLean  county,  Davis,  Judge,  presiding  a1 
September  term,  1854. 

The  plaintiff  below  sued  out  this  writ,  and  assigns  for  error, 
the  sustaining  of  the  demurrer  to  the  declaration. 

J.  C.  Walkee,  for  Plaintiff  in  Error. 

C.  H.  MooEE,  for  Defendant  in  Error. 

Caton,  J.  This  case  differs  from  that  of  Puschel  v.  Hoover^ 
decided  at  this  term,  only  inHhis  :  in  that  case,  it  appeared  on 
the  face  of  the  declaration  that  another,  who  is  not  sued,  made 
the  note  sued  on,  with  the  defendant,  and  this,  it  is  insisted, 
may  betaken  advantage  of  by  denmrrer,  because  it  ap]ears  on 
ihe  face  of  the  declaration  that  another  should  have  been  sued 
with  the  defendant.  I  have  examined  the  cases  with  some  at- 
tention, and  find  that  the  text  in  Chitty  is  sustained  by  the 
decisions  of  the  courts.  After  stating  that  the  non-joinder  oi 
a  defendant  cannot  be  taken  advantage  of  on  the  trial,  but  must 
be  pleaded  in  abatement,  the  author  says :  "  If,  howevei-,  it 
expressly  appear  on  the  face  of  the  declaration,  or  some  other 
pleading  of  the  plaintiff',  that  the  j-arty  omitted  is  still  liv- 
ing^ as  well  as  that  he  jointly  contracted,  in  that  case,  the  de- 
fendant can  demur,  move  an  arrest  of  judgment,  or  sustain 
a  writ  of  error."  I  am  not  satisfied,  indeed,  that  this  does  not 
state  the  exception  broader  than  it  can  be  sustained  on  ]u'inci- 
ple,  for  the  plaintiff'  could  reply  to  a  plea  in  abatement,  of  the 
non-joinder  of  defendants,  that  the  parties  not  sued  were  in- 
fants, or  non  compos  when  the  promise  was  made,  as  well  as 
that  he  had  deceased  before  the  commencement  of  the  suit. 
It  is  sufficient,  however,  for  our  present  purpose  to  remark, 
that  it  does  not  appear  on  the  face  of  the  declai-ation  or  other 
pleading  of  the  plaintiff',  that  the  other  party  who  made  the 
note  was  still  living. 

The  judgment  of  the  circuit  court  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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*George  Hulme  et  al.  v.  Egbert  L.  Ren-     f^371J 
WICK,  and  Isaac  Cook  v.  Same. 

Appeal  from  Cook  County  Court  of  Common  Pleas. 

Actions  on  bills  and  notes — Pi^kading. — In  declaring  upon  bills  of  ex- 
change and  promissory  notes,  the  statement  of  the  liability  which  constitutes 
the  consideration,  is  sufficient,  without  specially  alleging  a  consideration. 

In  declaring  upon  simple  contracts,  it  is  necessary  that  a  consideration, 
good  in  itself,  should  be  alleged. 

The  questions  ])resented  in  these  cases  are  precisely  similar. 
The  facts  and  points  raised  are  fully  stated  in  the  opinion  of 
the  court. 

The  cases  were  lieard  before  J.  M.  Wilson,  Judge,  at  Feb- 
ruary term,  1855,  of  the  Common  Pleas  Court. 

Blackwell,  Ballingall  and  Underwood,  for  Appellants. 

E.  B.  McCagg,  and  Shumway  and  Waite,  for  Appellee. 

Skinner,  J.  Tliis  was  an  action  of  assumpsit.  The  dec- 
laration is  as  follows : 


State  of  Iijjnois,  , 


I 

Cook  County,         ) 

Cook  County  Coukt  op  Common  Pleas,  of  Feb- 
ruary term,  A.  D.  1855. 

Robert  L.  Renwick,  plaintiff  in  this  suit,  by  Scammon  and  McCagg,  his 
attorneys,  complains  of  George  Hulme  and  J.  Stockton  White,  now  or  late 
co-partners,  doing  business  under  the  name,  style  and  description  of  Hulme 
&  White,  defendants  in  this  suit,  of  a  plea  of  trespass  on  the  case  on  prom- 
ises. 

For  that,  whereas,  one  George  Hulme,  under  the  style  and  description 
of  George  Hulme,  heretofore,  to  wit:  on  the  sixteenth  (16)  day  of  October, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-four,  (1854,)  in 
St.  Louis,  to  wit:  at  Chicago,  in  the  county  of  Cook,  aforesaid,  made  his  cer- 
tain bill  of  exchange,  in  writing,  and  directed  the  same  to  said  defendants, 
under  the  name,  style  and  description  of  Messrs.  Hulme  &  White,  Chicago, 
111.,  and  thereby  required  the  said  defendants  to  pay  to  the  order  of  I.  Cook, 
two  thousand  dollars,  value  received,  sixty  days  after  date,  which  period  has 
now  elapsed;  and  the  said  defendants  then  and  there,  under  the  name,  style 
and  description  of  Hulme  &  White,  accepted  the  said  bill  of  exchange,  and 
the  said  I.  Cook  then  and  there  indorsed  the  said  bill  of  exchange,  and  then 
and  there  delivered  the  said  bill,  so  indorsed,  to  the  said  plaintiff;  and  the 
said  defendants  then  and  there  promised  the  said  plaintiff  to  pay  the  said 
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bill,  according  to  the  tenor  and  effect  thereof,  and  of  the  said  acceptance  and 
indorsement : 

And  WHEREAS,  also,  the  said  defendant  afterwards,  to  wit:  on  the  first 
day- of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-five,  to  wit:  at  Chicago,  in  the  county  of  Cook  aforesaid,  became  and 
were  indebted  to  the  said  plaintiff,  in  the  sum  of  four  thousand  dol- 
[*372]  lars.  for  goods,  wares  and  merchandise,  *before  that  time,  and  then 
sold  and  delivered  by  the  said  plaintiff  to  the  said  defendants,  at 
their  special  instance  and  request;  and  in  the  sum  of  four  thousand  dollars, 
for  work  and  labor  done,  and  materials  for  the  same,  provided  by  the  said 
plaintiff,  for  the  said  defendants,  at  their  special  instance  and  request ;  and 
in  the  sum  of  four  thousand  dollars,  for  money  then  and  there  lent  by  the 
said  plaintiff  to  the  said  defendants,  at  their  special  instance  and  request, 
and  in  tlie  sum  of  four  thousand  dollars  for  money  then  and  there  paid  by  the 
said  plaintiff  for  the  use  of  the  said  defendants,  at  their  special  instance  and 
request;  and  in  the  sum  of  four  thousand  dollars  for  money  then  and  there 
received  by  the  said  defendants  to  the  use  of  the  said  plaintiff;  and  in  the 
sum  of  four  thousand  dollars,  for  interest  due  from  the  said  defendants  to  the 
said  plaintiff",  for  and  in  respect  of  the  said  plaintiff  having  forborne  and 
given  day  of  payment  of  money  due  from  the  defendants  to  the  said  plaintiff, 
at  the  defendants'  request,  for  a  long  time  then  elapsed;  and  in  the  sum  o\ 
four  thousand  dollars,  for  money  found  to  be  due  from  the  defendants  to 
the  plaintiff,  on  an  account  then  and  there  stated  between  them. 

And  whereas,  the  said  defendants  afterwards,  to  wit:  on  the  day  and 
year  last  aforesaid,  in  the  county  aforesaid,  respectively  promised  to  pay  the 
said  several  sums  of  money  respectively  to  the  plaintiff'  on  request,  yet  they 
have  disregarded  their  promises,  and  have  not  paid  any  of  the  said  moneys, 
or  any  part  thereof,  to  the  plaintiff,  although  often  requested  so  to  do.  to  the 
plaintift''s  damage  of  four  thousand  dollars,  and  therefore  he  brings  this  his 
suit. 

SCAMMON  &  McCAGG, 
Plaintiff's  Attorneys."  ' 

To  this  declaration,  and  each  count  thereof,  the  defendants 
below  demurred  specially,  and  assigned,  among  other  causes, 
the  following: 

"  Because  in  the  said  first  count  no  consideration  for  the 
promise- of  the  said  defendants  is  alleged." 

"  Because  no  breach  of  the  promise  in  said  first  count  men- 
tioned is  alleged  in  said  declaration." 

"  Because  no  consideration  is  alleged  in  said  second  count 
for  the  several  jiromises  therein  set  forth.'' 

Issue  being  joined  upon  this  demurrer,  the  same  was  over- 
ruled ;  and  the  defendants  below  electing  to  stand  by  their 
demurrer,  judgment,  7iil  dicit^  was  entered.  The  only  ques- 
tion for  this  court  to  decide,  is,  whether  the  court  below  erred 
in  overruling  the  denuirrer?     It  is  insisted  that  the  first  count 
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of  the  declaration  is  bad,  for  the  reason  that  no  consideration 
is  alleged  for  the  ijroniise  therein  stated.  No  siicii  allegation 
is  necessary.  In  declaring  upon  bills  of  exchange  and  |,roni- 
issory  notes,  the  statement  of  the  liability  which  constitutes 
the  consideration  is  suthcient,  without  specially  aHegina:  a  con- 
sideration. 1  Chitty's  n.  321 ;  Walters  v.  /S'/wH,  5  Gil.  259  ; 
Prior  V.  Liyisey,  3  Bibb  76. 

It  is  contended  that  the  first  count  is  bad,  because  no 
breach  of  the  i)romise  in  said  count  stated,  is  alleged.  This 
is  not  true.  The  general  allegations  at  the  conclusion 
of  the  declaration,  of  a  ^promise  "to  pay  tlie  said  [*373] 
several  sums  of  money,"  etc.,  and  that  the  defendants 
"have  disregarded  their  promises,  and  have  not  paid  any  of  said 
sums  of  money,  or  any  part  thereof,'"  refer  as  well  to  the 
special  as  to  the  common  count,  and  constitute  sufhcient  aver- 
ment of  both  promise  and  l)reach. 

The  second  count,  being  the  common  counts,  is  obnoxious 
to  special  demurrer,  for  want  of  an  allegation  of  a  considei'a- 
tion  for  the  jjromise  to  pay  the  sums  of  money  in  the  second 
count  mentioned.  As  before  stated,  in  dec'ariiig  upon  bills  of 
excliange,  negotiable  and  mercantile  planer  generally,  which 
upon  their  face  im])orta  consideration,  the  averment  of  their 
•execution  is  enough  ;  for,  if  duly  executed,  the  law  presumes 
a  v^alid  consideration.  But,  in  other  cases,  in  declaring  upon 
simple  contracts,  it  is  necessary  that  a  consideration,  good  in 
itself,  should  be  alleged. 

The  consideration  for  the  i^romise  at  the  conclusion  of  the 
declaration,  so  far  as  it  relates  to  the  second  count,  is  past  and 
executed.  It  was,  therefore,  only  necessary  to  allege  such 
consideration  in  general  terms :  "  in  consideration  of  the 
1  remises."  1  Chitty's  PI.  323.  Without  this  or  an  equiva- 
lent reference  to  the  consideration,  none  with  certainty  ap- 
{  ears  for  the  i"»romise  alleged.  Tlie  ]irecedents  are  uniform, 
consistent  with  the  ]  rinciiles  of  pleading,  and  we  do  not  feel 
justified  to  de]  art  from  them  to  avoid  reversing  the  judguient 
in  this  case.  Bouvier's  Law  Dictionary,  title  "  Indebitatus 
Assumpsit." 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 
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of  which  would  have  sold  for  sufficient  to  satisfy  the  executions, 
interest  and  costs. 

That  Duncan  and  Scheimer  induced  persons  to  stay  away 
from  the  sale  and  refrain  from  bidding,  which  caused  it  to  sell 
for  less  that  it  otherwise  would. 

These  facts  prevented  comi)lainant  from  paying  the  indebt- 
edness. There  has  been  no  material  alteration  in  the  proper- 
ty since  Duncan  took  )  ossession.  That  he  took  possession 
to  repay  himself  from  the  rents  and  profits,  which  has  been 
done. 

That  the  said  Duncan  and  his  re]3resentatives  have  received 
about  $6,000  more  than  the  purchase  moneys  paid  by  him  and 
Scheimer,  and  all  interest  tliereon;  from  the  rents  and  profits, 
no  part  thereof  having  been  received  by  complainant  since  Jan- 
uary 26,  18-i2,  which  have  now  amounted  to  §10,000.  That 
Duncan  having  no  interest  in  the  property,  except  under  the 
sheriff's  deed,  on  the  Sth  of  December,  1842,  made  his  will,  de- 
vising all  his  real  estate  to  his  wife,  now  married  to  Brownell, 
and  to  his  children,  Svlvester  F.  and  Edward  C,  Catharine  Wir- 
rell,  married  to  Edward  E.  Sanders,  Ann  Duncan,  married  to 
Adam  Tilford,  Susan,  now  married  to  John  Barton,  Sarah  J., 
now  married  to  Samuel  Gilbert,  and  Virginia,  and 
[*376]  made  *Scheimer  and  Daniel  A.  Barrows  executors. 
Duncan  died  in  August,  1843,  without  revoking  the 
will,  the  children  now  surviving.  After  Duncan's  death,  wid- 
ow had  daughter  Mary  Duncan,  and  the  children  have  no  in- 
terest in  the  property  except  such  as  derived  through  Duncan. 
That  Scheimer  and  Barrows  relinquished  executorship,  and 
"William  H.  Bradley  was  duly  appointed  and  acted  as  adminis- 
trator. Complainant,  being  remediless  at  law,  prays  that  de- 
fendants may  answer  without  oath,  and  an  account  to  be  taken, 
and  if  the  rents  and  profits  amount  to  the  said  purchase  money 
and  interest,  the  defendants,  except  Scheimer,  Barrows  and 
Bradley,  be  decreed  to  convey  the  jU'Oj.erty  in  fee  simple  to 
complainant.  And  if  the  r^nts  and  profits  should  fall  short, 
then  the  same  decree  shall  be  vuade  u])on  j^ayment  of  the  defi- 
ciency by  plaintiff.  Prays  that  subpoena  may  issue  to  the  above 
named  persons  as  defendants. 

Bradley,  administrator,  etc.,  BaiTOws,  Scheimer,  Brownell 
and  wife,  Sanders  and  wife,  Tilford  and  wife,  Barton  and  wife, 
and  Gilbert  and  wife,  filed  their  joint  and  several  answer,  set- 
ting forth,  after  reservation,  that  they  are  informed  «ind  believe, 
that  on  the  11th  of  January,  1837,  complainant  executed  to 
Gear  a  mortgage  on  tlie  lot,  as  set  forth  in  complainant's  bill, 
and  that  comi^lainant  was  seized  thereof  in  fee  simple.  That 
at  the  October  term,  1840,  of  the  Circuit  Court  of  Jo  Daviess 
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county,  a  judgment  of  foreclosure  was  rendered  against  com- 
plainant for  $830.40.  Tliej  are  also  informed  and  believe  that 
Crow  and  Tevis,  at  Jnlj  term  of  said  court,  1837,  recoverq^ 
judgment  against  comolainant  for  $1,216. 23,  That  they  are 
informed  and  believe  that  a  writ  of  vendttloni  exponas  issued 
on  last  judgment,  on  the  4th  of  JSTovember,  184u,  and  at  the 
same  time  a  special  writ  of  fi.  fa.  issued  upon  the  first  judg- 
ment. That,  by  virtue  of  the  said  writs,  the  sheriff,  on  the 
26th  of  January,  1841,  soM  the  property  mentioned  in  the 
complainant's  bill,  to  Scheinier  and  Duncan,  for  $2,010  and 
judgments,  interest  and  costs  fully  satisfied,  and  overplus  of 
$105.77  paid  to  complainant.  Tliat  sheriff  executed  certificate 
of  purchase  to  Duncan  and  Scheimer,  and  Scheinier  assigned 
his  interest  to  Duncan.  That  on  the  23d  of  May,  1842,  sheriff 
executed  deed  to  Duncan,  as  set  forth  in  bill.  That  on  writ  of 
error,  the  Supreme  Court,  at  December  term,  1842,  reversed 
the  first  judgment  and  remanded  the  cause,  but  no  further  pro- 
ceedings were  had  thereon.  That  Duncan  and  Scheimer  were 
not  connected  with  Gear  in  that  suit,  and  were  hona  fide  pur- 
chasers for  valuable  consideration.  Admit  execution  by  com- 
plainant of  the  second  mortgage  and  judgment  thereon,  as 
stated  in  complainant's  bill,  ui)on  which  judgment  a  special  writ 
oifi.  fa.  issued  February  1st,  1842,  and  the  ])roperty 
was  sold  as  stated  in  bill.  That  certificate  of  *pur-  p377J 
chase  was  given  to  Duncan  and  Scheimer,  and 
Scheimer  resigned  his  interest  to  Duncan.  That  on  the  23rd 
of  May,  1843,  the  sheriff  executed  a  deed  of  the  property  to 
Duncan,  as  stated  in  bill.  That  defendants  deny  that  Scheimer, 
for  the  reasons  set  forth  in  bill,  or  for  any  other  reason,  agreed 
with  complainant  that  if  he  would  allow  judgment  to  be  ren- 
dered against  him  for  amount  due  on  the  last  mortgage  in  time 
for  Scheinur  to  redeem  from  the  first  sale,  that  he  would  so 
redeem  for  his  benefit,  after  satisfying  his  indebtedness,  and 
that  Scheimer  assured  him  all  he  wanted  was  security  for  this 
debt  due  him,  and  after  satisfaction  of  the  amount  due  him 
from  the  rents  and  ])rofits,  complainant  might  have  the  prop 
erty,  as  set  forth  in  the  bill  of  complaint.  Defendants  deny 
that  Scheimer  ever  made  any  agreement  with  him  concerning 
said  mortgage,  judgment,  redemption,  property,  or  rents  and 
profits,  except  as  hereinafter  stated.  Defendants  deny  that 
comiilaiuant  relied  upon  such  supposed  promises,  and  thereby 
permitted  judgment,  at  the  June  term,  1851,  to  be  rendered 
aofainst  him  in  favor  of  Scheimer,  as  set  forth  in  bill,  and  d'^] 
not  redeem  from  the  first  sale  by  reason  of  such  agreement. 
Deny  that  Scheimer  received  $105,  or  any  other  sum,  in  pur 
suance  of  such  promise.     Defendants  deny  that  Scheimer  re- 
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ceived  a  claim  of  $1,200  against  Kelly  and  Moran  in  1S41,  in 
pursuance  of  any  sueli  arrangement,  as  stated  in  bill  of  com- 
plaint. And  also  deny  that  complainant,  relying  npon  any 
such  promise,  did  nothing  in  regard  to  the  "judgments  and  prop- 
erty, as  set  forth,  and  that  comi)lainant  believed  Scheimer  and 
Duncan  purchased  for  his  benefit.  They  aver  tliat  the  pro- 
ceedings were  open  and  legal,  and  that  complainant's  ignorance 
thereof  did  not  arise  from  any  promise  of  Scheimer.  They 
deny  that  complainant  could  have  redeemed,  or  procured  to  be 
redeemed,  the  property,  and  that  it  was  -worth  double  the 
amount  of  botli  sales,  but  aver  that  the  property  sold  for  its  full 
value.  They  deny  that  Duncan  had  any  notice  or  privity  of 
agreement  by  Scheimer  to  com])lainant,  or  that  such  agreement 
existed.  Also  deny  that  Duncan,  at  first  sale,  purchased  for 
the  benefit  of  Scheimer,  as  stated  by  complainant,  but  aver 
that  Duncan  wished  to  become  owner  of  the  property,  and 
that  Scheimer  purchased  with  the  design  of  collecting  amount 
due  him  and  assigning  his  interest  therein  to  Duncan.  They 
deny  the  value  of  the  property,  as  alleged  by  bill,  but  aver 
that  it  sold  for  a  fair  and  reasonable  sum.  Also  deny  that  the 
property  could  have  been  divided  as  stated,  and  aver  that  it 
would  not  liave  sold  as  well  in  portions  as  in  a  body.  They 
deny  the  fraud  practised  by  Duncan  or  Scheimer,  to  induce 
persons  to  stay  away  from  sa^e.  or  refrain  from  bidding,  or  to 

diminish  corai;etition,  as  charged  by  bill.  Defendants 
[*378]     allege  that  Scheimer  applied  to  ^complainant  to  get 

him  to  sign  a  power  of  attorney,  to  confess  judgment 
in  suit  of  Scheimer  against  him  for  foreclosure,  in  order  to 
avoid  cost,  wdiich  complainant  refused  to  do,  but  he  made  no 
defense  to  the  suit,  and  judgment  was  recovered  without  this 
assent  or  assistance.  That  after  judgment  complainant  pro- 
posed to  pay  Scheimer  $100  ];)er  month  until  the  amount  due 
him  was  })aid,  to  which  Scheimer  assented,  and  promised  upon 
full  payment  thereof  to  release  complainant  the  property. 
That  complainant  paid  only  $100  in  pursuance  of  such  agi-ee- 
ment,  and  that  Scheimer  on  the.  ISth  of  June,  184-5,  repaid  him 
the  $100  and  took  receipt  in  full  of  all  demands.  This  was 
the  only  agreement  made  by  Duncan  or  Scheimer  to  complain- 
ant concerning  the  ])roperty,  judgments,  redemption  or  rents 
and  profits,  and  they  chai-ge  that  the  statements  by  complain- 
ant in  relation  thereto  are  false.  They  also  state  that  after 
execution  of  sheriff's  deeds  to  Duncan,  he  offered  complainant 
the  property  upon  payment  of  his  money,  interest  and  costs, 
which  offer  complainant  did  not  accept.  Defendants  further 
state  that  the  supposed  promise  or  agreement  of  Scheimer  or 
Duncan,  as  set  forth  in  bill,  was  not  in  wu-iting,  and  therefore 
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it  was  void  under  the  statute  of  Illinois,  npon  which  defendants 
insist.  Also  deny  complainant's  claim  to  a  reconveyance,  but 
aver  that  Duncan  took  possession,  as  before  stated,  in  his  own 
right  in  fee  simple. 

The  decree  in  this  case  was  rendered  by  Wilkinson,  Judge, 
at  May  term,  1852,  of  the  Rock  Is\ind  Circuit  Court,  the  case 
having  been  taken  to  that  county  by  change  of  venue. 

Manning  and  Meeriman,  and  M.  Y.  Johnson,  for  Plaintiff 
in  Error. 

X.  H.  PcEPLE  and  Higgins,  Beckwith  and  Strothee,  for 
Defendants  in  Error. 

Caton,  J.  There  is  an  anparent  conflict  in  the  testimony 
upon  some  points  in  this  case,  and  especially  as  to  the  question 
whether  any  agi-eement  was  ever  made  between  Scheimer  and 
the  comj)lainant,  that  the  former  should  redeem  the  property 
sold  upon  the  first  decree,  and  the  venditioni  exponas  for  the 
use  and  benefit  of  the  latter.  Several  wi^^nesses  testify  that 
both  Scheimer  and  Duncan  re]  eatedly  stated  that  such  an 
agreement  had  been  made.  This  is  positively  denied  by 
Scheimer,  in  his  deposition,  and  the  testimony  of  Smith  is  to 
the  same  point,  and  nearly  as  satisfactory,  for  he  states  cir- 
cumstances which  lead  strongly  to  the  conclusion  that  ho 
would  have  known  it,  had  there  been  such  an  agreement. 
There  is  no  d(jubt  that  negotiations  were  had  between  the 
])artie3  with  a  view  to  such  agreement,  but  it  is,  to 
*say  the  least,  exceedingly  doubtful  whether  they  [*3T9] 
ever  terminated  in  an  actual  agreement  or  under- 
standing on  the  subject.  It  is  highly  probable  also  that 
Scheimer  did  entertain  the  intention  of  allowing  the  com- 
plainant to  take  back  the  property,  should  he  be  paid  the 
amount  of  his  debt,  and  the  strong  probability  is,  that  the  ex- 
pression of  such  intention  was  understood  by  the  witnesses  as 
the  admission  of  the  existence  of  an  agreement  to  that  effect. 
It  is  the  liability  to  such  mistakes  and  misunderstandings, 
which  renders  it  necessary  and  proper  for  courts  to  receive 
with  great  caution  testimony  of  oral  declarations  for  the  pur- 
pose of  establishing  a  contract. 

Hence,  too,  the  enactment  of  the  statute  of  frauds.  The 
subsequent  conduct  of  the  complainant,  to  the  tenants  in  pos- 
session of  the  premises,  is  utterly  inconsistent  with  his  under- 
standing of  the  existence  of  such  an  -agreement  as  he  now 
al'eges. 

But  admitting  that  there  was  a  parol  agreement  of  the  char- 
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acter  alleged,  it  is  very  clear  that  it  was  never  evidenced  by 
any  writing  signed  by  the  party  to  be  cliarged.  For  the  pur- 
pose of  making  out  written  evidence  of  the  agreement,  reli- 
ance is  had  upon  a  supposed  letter  written  by  Scheimer  to  the^ 
complainant,  while  he  was  absent  in  Scotland,  and  which  letter 
is  said  to  have  been  lost.  Stevens  lestities  that  after  the  com- 
plainant's return,  he  showed  him  such  a  letter,  which  was  in 
English  and  in  Schoim3r's  hand-writing,  with  which  lie  was 
acquainted.  Stevens  testifies  that  in  that  letter,  Scheimer, 
after  urging  the  complainant  to  send  liim  money  to  enable 
him  to  redeem  the  property,  stated  in  substance  as  follows  : 
"for  you  know  that  under  our  agreement  I  am  to  save  the 
property  for  yon  for  your  benefit."  As  to  this  letter,  it  is  very 
clear  that  Stevens  was  mistaken  in  his  recollection.  The  evi- 
dence satisfactorily  establishes  that  Sclieimer  always  conducted 
his  correspondence  in  French,  and  that  he  never  wrote  a  letter 
in  English  in  his  life,  and  that  whenever  it  was  necessary  for 
him  to  correspond  in  English,  he  got  another  to  write  for  him. 
The  witness  Smith  states  that  he  was  on  the  most  intimate  and 
confidential  terms  with  Scheimer.  That  lie  was  liis  ]  arlner  in 
business,  and  acquainted  with  his  confidential  and  private  trans- 
actions, and  wrote  all  his  English  letters  for  him.  He  states 
that  Scheimer  received  a  letter  from  the  eouD^ainant,  written 
in  Kew  York,  when  on  his  way  to  Scotland,  stating  that  his 
sister  would  assist  him  to  mjn3y  "to  amount  that  will  save  the 
property,"  and  requesting  to  be  informed  "what  kind  of 
money  will  be  required  ta  satisfy  the  demand."  To  this  let- 
ter. Smith  tells  us,  that  he  "  replied  in  the  name  of  Scheimer 
stating  that  any  money  current  in  Scotland  would  be  cur- 
rent  here,  and  informing  of  his    family's  health.     JS^othing 


more." 


[*380]  *This  was  undoubtedly  the  letter  which  Stevens 
saw,  and  it  is  very  certain  that  it  was  not  in  Scheimer's 
liand-writing,  although  it  is  very  probable  that  he  signed  it 
himself,  as  we  may  understand  from  Smith's  testimony.  Under 
the  circumstances,  Smith's  recollection  is  much  more  to  be 
relied  upon  than  Stevens',  as  to  the  contents  of  this  letter. 
Smith  wrote  the  letter,  and  was  familiar  with  the  "subject  to 
whicli  the  correspondence  related,  and  lie  states  that  Scheimer 
never  at  any  time  told  him  that  he  had  any  agreement  with 
the  complainant  that  he  should  have  a  riijht  to  redeem  the 
land,  and  thei'e  can  be  no  doubt  that  had  tlie  letter  contained 
the  clause  which  Stevens  thinks  it  did,  that  Smith  must  have 
recollected  it.  The  letter,  as  written,  may  raise  the  ]  resum]:- 
tion  that  Scheimer  was  disposed  or  widing  to  let  the  complain- 
ant have  the  land,  by  his  refunding  the  money,  or   satisfying 
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the  claim,  but  it  does  not  show  that  an  agreement  subsisted 
between  them  that  he  should  have  the  right  to  do  so.  Laying 
out  of  question  the  want  of  any  consideration  to  support  such 
an  agreement,  we  cannot  liesitate  to  say,  that  there  is  no  such 
written  evidence  of  the  agreement  alleged  in  the  bill,  as  will 
take  it  out  of  the  statute  of  frauds. 

The  decree  of  the  circuit  court  dismissing  the  bill,  must  be 
affirmed. 

Decree  affirmed. 


John  Freeland  v.  The  People. 


Error  to  Kendall. 

CRimNAL  LAW — PROsECunoN  FOR  RTOT — ^Bar. — It  is  no  bar  to  a  pro^e- 
:;utidn  for  riot,  that  one  of  the  accused  has  been  tried,  convicted  and  fined 
^or  an  assault  and  battery,  arising'  out  of  the  same  transaction  or  offense. 

If  a  party  already  accused  and  indicted,  could  not  be  convicted  of  an 
offense  described  in  a  second  indictment,  then  an  acquittal  or  conviction 
upon  the  first  indictment,  is  no  bar  to  a  trial  on  the  second. 

To  be  a  bar,  the  offense  charged  in  one  indictment  must  agree  in  law 
md  in  fact  with  some  offense  of  which  the  accused  might  have  been  con- 
<ricted  upon  a  prosecution  upon  another  indictment,  and  in  such  proaecu- 
:ion  there  must  have  been  an  acquittal  or  conviction. 

This  cause  was  heard  before  Leland,  Judge,  at  March  term, 
1855,  of  the  Kendall  Circuit  Court.  The  statement  of  the 
3ase  will  be  found  in  the  opinion  of  the  court. 

B.  C.  Cook,  for  Plaintiff  in  Error. 

W.  H.  L.  Wallace,  for  The  People. 

*Skinner,  J.  Freeland,  with  others,  was  indicted  [*381] 
for  riot  in  the  Kendall  circuit  court. 

The  indictment  charges  that  Freeland,  with  other  persons 
named,  on  the  9th  day  of  September,  185-1,  at  the  county  of 
Kendall,  upon  the  person  of  one  M;mn,  with  force  and  arms 
made  an  assault,  and  said  Mann  then  and  there  beat  and 
wounded. 

To  this  indictment  Freeland  plead  in  bar,  that  Mann,  on 
the  9th  day  of  September,  1854,  on  oath  made  complaint  be- 
fore a  justice  of  the  peace  of  Kendall  county,  charging  Free- 
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land  with  an  unlawful  assault  and  battery  upon  his  person  ; 
that  said  justice  thereupon  issued  his  warrant  for  the  arrest  oi 
Freeland  ;  that  the  same  was  duly  executed  ;  that  a  jury  was 
empaneled  and  sworn  to  try  the  charge  before  the  justice ; 
that  the  jury  found  Freeland  guilty  of  the  charge,  and  assessed 
a  line  against  him  of  $25  ;  that  the  justice  rendered  judgment 
upon  the  same;  that  the  judgment  remained  unreversed  and 
in  full  force,  and  that  Freeland  had  paid  the  same,  as  by  dock- 
et of  said  justice  would  fully  appear. 

The  plea  avers,  that  the  act  and  offense  for  which  he  was 
so  convicted,  and  the  act  and  offense  charged  in  the  indict- 
ment are  the  same  identical  act  and  offense,  and  not  otlier  or 
different. 

A  demurrer  was  interposed  to  this  plea  ;  the  court  overruled 
the  ]:)lea  and  sentenced  Freeland.  The  question  presented  by 
this  record  is,  whether  the  plea  was  a  bar  to  the  ])rosecution 
for  riot.  An  assault  and  battery  is,  "  the  unlawful  beating  oi 
an(jther."  A  riot,  under  our  law,  may  consist  in  two  or  more 
persons,  with  force  and  violence,  doing  an  unlawful  act  against 
the  person  of  another. 

It  is  evident,  then,  that  a  riot  may  embrace  an  assault  and 
battery,  and  that  the  necessary  difference  between  them  con- 
sists in  this :  that  two  or  more  persons  must  be  engaged  in 
the  unlawful  act  to  constitute  riot,  while  but  one  need  be  to 
constitute  assault  and  battery. 

The  facts,  therefore,  in  each  are  not  necessarily  the  same, 
nor  are  the  two  offenses  the  same  in  law.  One  is  punished,  on 
prosecution  before  a  justice  of  the  peace,  by  fine  only;  the 
other  on  indictment  in  the  circuit  courts,  by  tine  or  imprison- 
ment; and  on  trial  of  such  indictment,  under  our  system,  no 
conviction  can  be  had  of  assault  and  battery;  nor  on  trial  of  such 
prosecution  for  assault  and  battery,  can  there  be  a  conviction 
of  riot. 

Our  constitution  provides  that  "no  person  shall  for  the 
same  offense  be  twice  put  in  jeopardy  of  his  life  or  limb. " 
This  provision  is  but  a  re-afhrmance  of  the  common  law,  and 
adopts  the  language  of  that  law. 

It  should,  therefore,  be  construed  in  the  sense  of  the  com- 
mon law  as  far  as  applicable  to  our  system  of  criminal 
[*382]  law  and  modes  *of  punishment.  In  England,  for- 
merly, some  crimes  were  punished  by  dismemberment 
of  limbs.  With  us  no  such  punishment  exists ;  but  the 
language  of  the  English  law  is  adopted  as  having  a  known 
and  fixed  signification.  The  provision  means,  simply  that  no 
)  erson  shall  twice  be  put  in  peril  of  conviction  for  the  same 
act  and  offerose. 
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Blackstone  lays  down  the  rule  in  pleas  of  former  acquittal 
and  of  former  conviction,  and  which  depend  upon  the  same 
principles,  to  be,  that  the  former  acquittal  or  conviction 
"must  be  upon  a  prosecution  for  the  same  identical  act  and 
cWm^,"  though  the  offenses  may  differ  in  coloring  and  degree. 
4  Blackstone's  Com.  336. 

Chitty  lays  down  these  rules:  that  to  entitle  a  defendant  to 
this  plea,  it  is  necessary  that  the  crimes  charged  in  the  first 
and  second  indictments  should  be  the  sanie ;  and  that  if  the 
crimes  charged  in  the  lirst  and  second  indictments  are  so  dis- 
tinct, that  evidence  of  the  one  will  not  support  the  other,  a 
conviction  or  acquittal  of  one  will  not  bar  a  prosecution  of 
the  other.  1  Chitty's  Crim.  Law,  452.  That  if  the  former 
charge  was  such  an  one  that  the  defendant  c6uld  not  have 
been  convicted  of  the  latter  charge  upon  it,  the  former  ac- 
quittal   or    conviction  cannot  be  plead  in   bar    of  the  latter. 

1  Chitty's  Crim.  Law,  456. 

Another  rule  is  stated  to  be :  that  unless  the  first  indict- 
ment is  such  that  the  defendant  might  have  been  convicted 
upon  proof  of  the  facts  alleged  in  the  lirst  indictment,  an  ac- 
quittal or  conviction  on  the  first  can  be  no  bar  to  the  second. 

2  Russ.  on  Crimes,  41. 

Archbold  states  this  rule  as  follows:  "  The  true  test,  by 
which  the  question,  whether  the  plea  is  a  bar  in  any  particu- 
lar case,  may  be  tried,  is,  whether  the  evidence  necessary  to 
support  the  second  indictment  would  have  been  sufiicient  to 
procure  a  legal  conviction  upon  the  first." 

But  the  authorities  cited,  and  the  illustrations  given  in  sup- 
port of  the  rule  as  stated,  all  show,  that  to  make  the  plea  a 
bar,  proof  of  the  facts  alleged  in  the  second  indictment  must 
be  sufiicient  m  law,  to  have  warranted  a  conviction  upon  the 
first  indictment  of  the  same  ojfense  charged  in  the  second,  and 
not  of  a  different  offense.  Archbold's  Crim.  PI.  82,  and  cases 
there  cited.  Or,  in  other  words,  the  party  must  have  been 
in  peril  of  being  convicted  upon  the  first  prosecution  of  the 
6ame  offense  described  in  the  last. 

Greenleaf  stales  the  rule  to  be,  that  if  the  defendant  upon 
the  first  indictment  could  not  have  been  convicted  of  the 
offense  described  in  the  second,  then  an  acquittal  or  convic- 
tion ui-ion  the  former  is  no  bar  to  the  latter.  3  Greenleaf  Ev., 
Sec.  36.  And  this  we  hold  to  be  the  true  rule.  If 
the  defendant  conld  not,  by  *any  legal  possibility  [*383] 
have  been  convicted,  upon  the  former  prosecution  of 
the  offense  charged  in*  the  second,  he  can  in  no  just  sense 
be  said  to  be  in  peril  of  a  second  conviction  on  the  same 
offense. 
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To  he  a  bar,  the  offense  charged  in  the  ]:)repent  prosecution 
must  agree  in  law  and  in  fact  with  fiome  offense  of  which  the 
defendant  might  have  been  convicted  npon  the  former  prose- 
cution, and  in  such  former  prosecution,  there  must  have  been 
an  acquittal  or  conviction.  Commonwealth  v.  Rohb,  12  Pick. 
496. 

It  is  not  enough  that  the  act  is  tlie  same,  for  by  the  same 
act  the  l^arty  may  commit  several  offenses,  in  law.  The  crime 
of  murder  may  embrace  an  assault  with  intent  to  commit  rape, 
or  other  felony;  an  assault  with  a  deadly  weapon  with  intent 
to  inflict  a  bodily  injury;  an  assault  and  battery;  and  if  two  oi 
more  persons  are  present  and  engaged  in  the  wrongful  act, 
may  embrace  riot. 

In  the  same  act  of  feloniously  fating  a  quantity  of  goods, 
the  party  may,  in  law,  be  guilty  of  as  many  crimes  as  there 
are  separate  owners  of  the  goods  stolen,  and  may  be  punished 
as  for  so  many  distinct  larcenies.  If  a  person  steals  a  horse, 
saddle  and  bridle,  at  the  same  time,  by  the  same  act,  he  may 
commit,  in  law,  three  several  larcenies. 

In  all  such  cases,  the  attorney  for  the  people  may  and  should 
refuse  to  prosecute  beyond  the  exigencies  of  public  policy; 
the  objects  of  punishment  being  example  and  reformation. 
But,  if  a  former  conviction  or  acquittal  upon  a  prosecution  for 
the  same  act  is  always  a  bar  to  a  subsequent  prosecution  for 
any  crime,  consisting  in  the  same  act,  it  would  follow,  that  a 
conviction  or  acquittal  upon  a  prosecution  for  assault  and  bat- 
tery might  bar  a  prosecution  for  an  assault  with  intent  to  com- 
mit murder,  or  even  for  murder. 

With  such  a  rule,  high  crimes  would  often  be  inadequately 
punished,  or  not  punished  at  all. 

In  this  case,  neither  the  act  nor  the  offense  charged  in  the 
indictment  is  the  same  as  described  in  the  plea;  nor  by  any 
legal  possibility  could  Freeland  have  been  convicted,  upon  the 
]u'osecution  in  the  plea  alleged,  of  the  offense  charged  in  the 
indictment. 

Therefore,  the  plea  is  no  bar  to  the  indictment.  It  is  ad- 
mitted that  exceptions  exist  to  the  rule  here  recognized,  and 
that  there  are  American  cases  wholly  irreconcilable  in  princi- 
])le  with  the  view  here  taken;  but  the  exceptions  do  not  af- 
fect the  rule,  and  the  cases  alluded  to  we  regard  as  depart- 
ures from  the  common  law,  and  inconsistent  with  sound  public 
policy. 

Judgment  affirmed. 
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*JoHN  V.  A.  Hoes  v.  Isaac  Van  Alstyne.     ["384] 

Appeal  from  La  Salle. 

Where  a  party  consents  to  enter  his  appearance  in  the  Circuit  Conrt,  such 
consent  does  not  authorize  a  judgment  agrainst  him,  unless  a  declaration 
was  filed  ten  days  prior  to  the  return  day  of  the  process. 

The  proceedings  in  this  case  were  had  before  Leland, 
Judge,  at  May  terjn,  185-i,  of  the  La  Salle  Circuit  Court. 

The  May  term  commenced  on  the  8th  day  of  the  month. 
The  declaration  was  filed  on  the  18th  of  the  same  month;  a 
rule  was  taken  to  i^lead,  and  no  plea  being  hied,  judgment  was 
rendered  arainst  Hoes. 


*&' 


J.  Y.  A.  HoEs,  per  se. 

DicKEr  and  Wallace,  for  Appellee. 

Skinner,  J.  On  the  18th  day  of  May,  1854,  at  the  May 
term  of  the  La  Salle  circyiit  court,  Isaac  Yan  Alstyne  tiled  in 
said  court  his  declaration,  in  assumpsit,  against  John  Y.  A. 
Hoes,  counting  upon  a  promissory  note,  and  on  the  same  day, 
tiled  in  said  court  the  following  paper: 

"  La  Salle  Cou^fTY  Circuit  Court. 
John  Y.  A.  Hoes  ads.  Isaac  Van  Alstyne.     I  do  hereby  enter  ray  appear- 
ance in  this  cause,  and  request  the  Clerk  of  said  court  to  enter  the  same  of 

record. 

JOHN  V.  A.  HOES. 
Ottawa,  April  11,  1854." 

At  the  same  time,  a  rule  was  taken  on  Hoes  to  plead,  judg- 
ment entered  against  him  by  ?iihil  dicif,  damages  assessed  by 
the  c^erk,  and  hnal  judgment  was  rendered  against  him.  Af- 
lerwards,  at  the  same  term,  Hoes  appealed,  and  appealed  to  this 
court. 

The  onH'  question  presented  by  the  record,  is,  did  the  stipu- 
lation tiled  authorize  rendition  of  judgment  at  the  same  term 
at  which  it  was  hied?     We  think  it  did  not. 

The  statute  provides  that,  if  a  declaration,  with  a  copy  of 
the  instrument  of  writing  or  account  sued  on,  is  not  ti^ed  ten 
days  before  the  term  at  which  the  summons  is  returnaVe,  the 
cause  shall  be  continued  at  the  plaintiff's  cost,  if  the  suit  is 
conmienced  ten  days  be  Fore  the  term,  unless  the  ]'arties  agree 
to  have  a  trial  at  such  term.     Rev.  Stat.  414,  Sec,  8, 
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Where  suit  is  commenced  by  summons,  the  defendant  is  not 
compelled  to  plead,  and,  therefore,  can  not  be  in    de- 
[*385]     fault  at  the  *tirpt  term,  unless  summons  is  duly  served 
and  declaration  tiled  ten  days  before  such  term. 

The  stipulation  cannot  be  construed  to  be  an  agreement  that 
a  trial  may  be  had,  or  that  default  may  be  entered  upon  tiling 
a  declaration  at  the  term  of  the  court  next  succeeding  its  exe- 
cution. It  only  gets  the  defendant  into  court,  eifects  his  ap- 
pearance; and  he  had  a  right  to  defend,  when  lawfully  called 
upon  to  do  so,  by  declaration  hied  ten  days  before  the  term. 

The  stipulation  can  have  no  greater  effect  than  to  waive  the 
issuing  and  service  of  summons  ;  and  it  may  be  doubted  wheth- 
er it  would  have  authorized  judgment  at  the  same  term  at 
which  his  appearance  was  entered,  if  a  declaration  had  been 
filed  ten  days  before  the  term. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Caleb  W.  Brown  et  al.  v.  Henry  L.  Niles. 

Appeal  from  Stephenson. 

Conveyance  tn  pkaud  of  ckeditors-  -Lien — LE^^. —  A  conveyed  land  to 
B,  to  defraud  creditors.  B  conveyed  the  same  land  to  C,  for  a  like  purpose, 
taking  an  agreement  that  C  would  convey  the  land  to  A.  B  continued  in 
possession  until  after  the  land  was  levied  on  at  the  instance  of  D.  A  exe- 
cuted a  release  to  C,  of  his  interest  in  the  land.  C  re-conveyed  the  land  to  B. 
B  also  conveyed  a  part  of  the  land  to  E.  Held,  that  the  conveyance  from 
C  to  B  did  not  strengthen  the  title  of  the  latter,  because  the  conveyance 
from  A  toB.  was  as  to  A  complete,  though  void  as  to  his  creditors,  and  that 
D's  lien  is  valid,  whetlv  'lis  debt  occurred  prior  or  subsequent  to  the  fraud- 
ulent conveyances  set  asiue;  and  that  E,  having  purchased  after  the  levy, 
and  the  filing  of  it  in  the  Recorder's  office,  could  not  be  protected. 

Effect  of  piling  certificate  of  i^evy  on  foreign  execution. — The 
filing  with  the  Recorder  a  certificate  of  a  levy,  upon  an  execution  from  a 
foreign  county,  is  a  notice  of  the  rights  of  the  judgment  debtor  in  the  land 
levied  upon. 

The  decree  in  this  case  was  rendered  by  Sheldon,  Judge,  at 
November  term,  1854,  of  the  Stephenson  Circuit  Court.  The 
facts  of  the  case  are  set  out  in  the  opinion  of  the  court. 

T.  Turner  and  E.  S.  Leland,  for  Appellants. 

F.  BuENAP,  for  Appellee. 
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Skinner,  J.  ISTiles  on  the  14th  day  of  September,  1853, 
filed  in  the  Stephenson  circuit  court,  his  bill  in  chancery 
against  Jenks,  Brown  and  Sills. 

*The  bill  alleges  that  JS'iles  on  the  28th  day  of  [*386] 
March,  1853,  in  the  Jo  Daviess  circuit  court,  recovered 
a  judgment  against  Jenks,  for  $990.50;  that  execution  issued 
upon  the  judgment  to  Stephenson  county,  and  was,  on  the  5th 
day  of  April,  1853,  levied  on  certain  lands  as  the  property  of 
Jenks,  and  that,  on  the  same  day,  a  certificate  of  the  levy  was 
duly  tiled  in  the  recorder's  otHce  of  Stephenson  county;  that 
Jenks  in  the  year  1847,  being  the  owner  of  the  lands,  and  then 
being  indebted  to  Niles,  in  the  debt  for  which  the  judgment 
was  rendered,  and  also  to  other  persons,  to  defraud,  delay  and 
hinder  his  creditors,  and  without  consideration,  executed  a 
deed  of  the  lands  to  Brown;  that  in  1849,  Brown  being  indebted 
to  divers  persons,  to  defraud,  delay  and  liinder  such  creditors, 
without  any  consideration,  executed  a  deed  of  the  same  lands 
to  one  Watson,  and  at  the  same  time  took  from  Watson  an 
agreement,  in  writing,  to  convey  the  lands  to  Jenks;  that 
Brown  continued  in  possession  of  the  lands  until  after  the  levy 
of  the  execution  thereon,  and  tiling  of  the  certificate  of  levy; 
that  while  Watson  he'd  the  title  to  the  lands,  Jenks  executed 
to  Watson  a  release  of  his  interest  in  the  lands,  and  that  such 
release  is  inoperative  to  convey  any  title,  and  was  not  recorded 
until  after  the  filing  of  the  certificate  of  levy;  that  Watson,  in 
the  year  1852,  without  consideration,  re-conveyed  the  same 
lands  to  Brown;  that  Brown,  in  1853,  and  after  the  levy  and 
the  filing  a  certificate  thereof  in  the  recorder's  oflice,  to  defeat 
the  execution  and  levy,  without  consideration,  conveyed  a 
portion  of  the  land,  upon  which  was  a  mill,  erected  by  Jenks, 
to  Sills. 

The  bill  ]3rays  that  the  several  deeds  be  set  aside,  and  the 
lands  subjected  to  the  satisfaction  of  the  execution,  and  waives 
that  the  answers  of  Brown  and  Sills  be  under  oath. 

Jenks  answered,  admitting  the  allegations  of  the  bill. 
Brown  and  Sills  answered.  They  admit  the  recovery  of  the 
judgment  of  Niles,  the  issuing  of  the  execution;  admit  the 
execution  of  the  deed  by  Jenks  to  Brown,  but  deny  that  it  was 
without  consideration,  or  for  any  fraudulent  purpose,  and 
charge  that  the  judgment  of  Niles  is  fictitious,  and  the  pro- 
ceeding for  the  benefit  of  Jenks;  admit  the  execution  of  the 
conveyance  of  Brown  to  Watson,  but  deny  that  it  was  with- 
out consideration,  or  for  any  fraudulent  purpose,  and  charge 
that  the  release  of  Jenks  to  Watson,  in  1849,  was  made  in  good 
faith,  for  valuab^e  consideration,  and  that  it  is  valid  and  Cifeet- 
ual  to  defeat  any  remedy  of  Niles  ;  admit  the  conveyance  of 
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Brown  to  Sills,  but  charge  that  the  same  was  made  in  good 
faith,  and  for  valuable  consideration,  and  deny  all  fraud. 

The  cause  was  tried  upon  bill,  answers,  replication  and  ]  roofs, 
and  a  decree  was  rendered  setting  aside  the  deeds,  and  sub- 
jecting the  lands  to  the  execution  of  Niles. 
[*387]  *Brown  and  Sills  api:ealed,  and  assign  for  error 
the  rendition  of  the  decree.  The  evidence  preserved 
in  the  record,  we  think,  establishes,  that  Jenks,  at  the  time 
of  the  execution  of  the  deed  to  Brown,  was  in  debt  and  un- 
able to  pay;  that  the  lands  conveyed  to  Brown  Avere  his 
principal  property ;  that  this  conve_yance  w^as  made  without 
consideration,  and  to  delay  and  hinder  Jenks'  creditors ;  that 
the  conveyance  from  Brown  to  Watson  was  made  without 
consideration,  and  to  delay  and  hinder  Brown's  creditors ; 
tliat  the  release  from  Jenks  to  Watson*  was  obtained  for 
the  benefit  of  Brown,  and  at  his  expense;  that  the  convey- 
ance of  Watson  back  to  Brown  was  without  consideration, 
and  in  pursuance  of  a  secret  understanding  betAveen  them ; 
that  Watson  never  had  any  real  interest  in  the  lands ;  that 
Sills  purchased  of  Brown  after  the  filing  of  the  certificate  of 
levy,  Avith  actual  knowledge  of  the  execution  and  leA^y,  and 
that  on  his  purchase,  BroAvn  indemnified  him  against  the  exe- 
cution of  Niles ;  that  the  execution  was  levied  on  the  fifth 
day  of  April,  1853,  and  that  a  certificate  of  the  le^y  was  on 
the  same  day  duly  filed  in  the  recorder's  office  of  Stephen- 
son county. 

Under  the  evidence,  BroAvn  must  be  regarded  as  occupying 
no  better  condition  than  he  Avould  if  the  transactions  betAveen 
him  and  Watson  had  never  been  taken. 

,  If  Watson  acted  for  Brown  in  obtaining  the  release  from 
Jenks,  it  is  the  same  as  if  BroAvn  himself  had  obtained  it 
directly  from  Jenks.  BroAvn  could  gain  nothing  by  an  addi- 
tional deed  from  Jenks. 

As  betAveen  Brown  and  Jenks,  the  title  was  A-ested  in  Brown 
by  the  first  deed,  and  the  law  would  not  aid  Jenks  to  get  it 
back.  As  to  him  it  Avas  forever  gnne,  and  there  Avas  nothing 
left  upon  which  his  release  could  operate.  1  Story's  Eq. 
Com.,  Sec.  371;  Lownj  v.  Orr,  1  Gil.  70.  Jenks'  deed 
to  Brown  was  void  as  to  his  creditors,  and  Niles,  whether  his 
debt  occurred  prior  or  subsequent,  is  entitled,  in  equity,  to 
have  this  deed,  and  all  fraudulent  devices  of  Brown  lelating 
to  the  property,  removed  out  of  tlie  way  of  his  execution.  1 
Story's  Eq.  Com.,  Sec.  361  ;  Miller  v.  Damdmn,  3  Gil.  518; 

Valentine  v.  Beal,  3  Scam.  206 ;  Fariismorth  v.  Sirader^  12 
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JUNE   TERM,  1855.  387 


Brown  et  al.  v.  Niles. 


But  if  Sills  is  to  be  treated  as  a  purcliaser  without  notice, 
Niles  is  not  entitled  to  a  decree  against  him. 

He  purchased  after  the  Uling  in  the  recorder's  office  of  the 
certilicate  of  levy,  with  actual  notice  of  the  execution  and 
levy,  and  took  indemnity  from  Brown  against  the  execution. 

Under  the  statute,  judgments  of  the  circuit  courts  are  liem 
on  the  lands  of  the  judgment  debtor  within  the  county  when 
the  judgment  is  rendered,  fi-om  the  last  day  of  the  term  a', 
which  the  judgment  is  obtained.     Rev.  Stat.  300. 

*And  executions  sent  to  other  counties  are  liens     [*3S8j 
upon  the  lands  of  the  judgment  debtor,  levied  upon 
after  filing  a  certificate  of  such  levy  in  the  recorder's  offio; 
of  the  county  where  the  lands  lie.     Rev.  Stat.  305,  Sec.  25. 

But  Sills  contends  that  he  purchased  upon  exhibit  of  a  y.ex 
feet  chain  of  title  of  record  showing  title  in  Brown,  and  tha; 
he  cannot  be  alfected  by  a  levy  upon  the  land  of  an  execution 
against  Jenks,  who  had  conveyed  to  Brown  before  the  lien  oJ» 
the  execution  could  have  attached. 

The  til  lug  of  the  certificate  of  levy,  we  think,  was  notice  to 
all  the  world  of  such  rights  as  Niles  had  against  the  lands 
levied  ujion,  and  Sills  was  bound  to  inquire  into  those  right?, 
and  purchased  at  his  peril. 

If  the  filing  of  the  certificate  of  levy  in  such  case,  is  not 
notice  to  subsequent  jnirchasers,  neither  would  the  sheriff's 
deed,  or  the  record  thereof,  be  ;  and  Brown  could  have  de- 
feated the  execution  and  levy  by  selling  the  land  at  any  time, 
until  ejectment  brought  by  the  purchaser  at  the  sheriff's  sale 
This  ejectment  could  not  be  brought  until  after  sale  and  the 
period  of  redemption  had  expired,  which  would  exceed  fiftee'n 
months.  This  construction  of  the  statute  would  render 
worthless  an  ordinary  and  well  known  remedy. 

The  judgment  creditor,  where  the  debtor's  lands  have  been 
conveyed  to  defraud  creditors,  may  disregard  the  fraudulent 
conveyance  while  the  lands  remain  in  the  hands  of  the  fraud- 
ulent grantee  ;  may  levy  u])on  the  same,  and  the  purcliaser  at 
sheriffs  sale  may  bring  ejectment,  and,  at  law,  avoid  the 
fraudulent  conveyance.  In  aicli  case,  the  purchaser  has  but 
to  prove  the  judgment,  execution  and  sheriff's  deed  and  that 
the  conveyance  of  the  judgment  debtor  was  made  to  defraud, 
delay,  or  hinder  his  creditors,  to  recover. 

He  recovers  upon  the  strength  of  the  lien.  When  then 
should  that  lien  attach?  Precisely  when  it  would  have  at- 
tached had  the  avoided  conveyance  never  been  executed  :  at 
the  time  of  filing  the  certificate  of  levy. 

As  to  such  creditor,  the  statute  makes  the  fraudulent  deed 
void,  and   his  execution   levied   and   certificate    filed  in  the 
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proper  office,  ought  to  be  constructive  notice  of  his  rights  to 
avoid  the  deed. 

Any  other  construction  would  tend  to  encourage  instead  oi 
preventing  fraud. 

There  is  some  loose  evidence  in  the  record,  tending  to  raise 
a  doubt  as  to  the  existence  of  the  debt  upon  which  the  judg- 
ment of  i^iles  is  founded,  but  it  is  not  sufficient  to  justify  the 
conclusion  that  the  judgment  is  hctitious. 

Fraud    cannot    be    presumed,  bat  must   be   satisfactorily 


proved. 


Decree  affirmed. 


[*389]     *MoEGAN   L.  Keith  v,  Henry  L.  Rucker 

et  al. 

Appeal  from  Cook. 

Agrked  case — ^Forming  issue. — The  Circuit  Court  has  a  rig'ht  to  com- 
mand that  an  issue  shall  be  formed  upon  an  agreed  case,  especially  so  where 
the  agreed  case  says  that  the  court  shall  try  the  issue  formed  upon  it. 

Same— Fraud. — The  court  has  a  right  to  inquire  whether  an  agreed  case 
has  been  obtained  through  fraud. 

The  decision  in  this  case  was  made  b}''  Moekis,  Judge,  at 
May  term,  1854,  of  the  Cook  Circuit  Court. 

The  principal  question  presented  by  the  record  in  this  case 
is,  whether  the  agreed  case  therein  set  out,  contained  sufficient 
facts  to  enable  the  court  below  to  determine  the  issue  between 
the  jmrties. 

The  agreed  case  admits  that  Keith  was  sued  by  the  city  of 
Chicago  for  a  penalty  in  violating  a  city  ordinance,  shows  due 
service  of  the  writs  in  all  the  suits,  states  the  justice  of  the 
peace  before  whom  the  suits  were  instituted,  the  return  day  of 
the  writs,  the  continuance  of  said  suits  on  the  apjilication  of 
said  Keith  to  a  certain  day  and  hour  therein  named,  and  the 
entering  judgment  in  all  of  said  suits  for  costs  of  continuance 
against  Keith  by  the  justice,  and  on  the  adjourned  day  of  iinal 
judgment  being  entered  by  the  justice  against  said  city.  It 
further  states  the  time  executions  were  issued  by  the  said  jus- 
tice against  said  Keith  in  said  judgments,  their  delivery  to  a 
constable,  the  levy  by  him  on  Keith's  property,  the  sale  there- 
of, and  that  the  suit  then  instituted  by  said  Keith  was  brought 
against  said  defendants  in  trespass  to  recover  the  value  of  said 
])ro]3erty  so  sold,  and  the  value  of  the  said  property  agreed  upon 
by  the  parties,  and  judgment  was  to  be  entered  therefor,  if  the 
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court  should  fiud  the  defendant  guilty  of  tres]:ass  upon  the 
facts  above  stated. 

C.  B.  HosMEE,  for  Plaintiff  in  Error. 

"Waite,  Shumwat  and  Beackett,  for  Defendants  in  Error. 

Caton,  J.  After  the  defendant  had  filed  his  pleas,  and  be- 
fore they  were  replied  to  by  the  plaintiff,  the  jmrties  filed  an 
agreed  statement  of  the  facts,  upon  which  it  was  agreed  that 
the  court  might  try  the  issue  between  the  parties.  The  court 
refused  to  try  the  cause  till  the  issue  should  be  made  up,  and 
entered  a  rule  against  the  j^laintiff  to  reply  to  the 
defendant's  pleas.  This  he  *did  by  filing  a  replica-  [*390] 
tion,  which  was  not  only  bad,  but  entirel}^  foreign  and 
frivolous,  which  the  coui-t  rejected,  and  the  plaintiff  refused 
to  tile  any  further  replication,  insisting  that  he  had  the  right 
to  have  the  case  decided  upon  the  agreed  state  of  facts  without 
an  issue.  But  the  court,  being  of  a  different  opinion,  dismissed 
the  cause  because  the  plaintiff  refused  to  make  u])  the  issue. 
There  can  be  no  doubt  that  the  court  was  right  in  its  view  of 
the  case,  and  in  dismissing  it  for  want  of  prosecution.  The 
agreement  in  express  terms  provided  that  the  court  was  to 
try  the  issue  upon  the  facts  as  agreed.  It  contemplated  the 
formation  of  an  issue  to  be  tried  before  the  court  should  pass 
upon  the  case.  Until  the  issue  was  formed,  the  court  could 
not  tell  what  was  admitted  or  denied  upon  the  record.  In  fact, 
there  was  nothing  to  try,  so  long  as  the  pleas  stood  un- 
answered, and  especially  so  long  as  the  parties  had  agreed  to 
form  an  issue,  the  court  was  quite  right  in  insisting  upon  one. 
This  point  is  entirely  conclusive  to  affirm  this  judgment,  al- 
though we  have  no  doubt  that  the  court  had  a  right  to  inquire 
if  the  agreement  had  been  obtained  by  fraud,  and,  if  it  so  found, 
to  disregard  it. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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John  J.  Miller  v.  John  G.  Metzgek. 

t 

Error  to  Jo  Daviess. 

Practick — DiLATOBY  MOTIONS. — All  motions  of  a  dilatorj'  nature,  should 
be  interposed  at  the  first  opportunity.  If  any  reason  exists  for  the  delay  in 
making  such  a  motion,  it  should  be  shown  to  the  court  in  support  of  it. 

Same — Bill  of  exception s^Appidavit  in  support  of  motion. — If  a 
bill  of  exceptions  fails  to  show  that  an  affidavit  in  support  of  such  a  motion 
Fet  out  in  the  bill  was  the  only  evidence  offered,  this  court  will  presume 
that  the  Circuit  Court  decided  correctly. 

Record — Evidence.— If  the  record  does  not  propose  to  set  out  all  the  evi- 
dence, it  will  be  presumed  there  was  sufficient  proof  to  sustain  the  verdict. 

Proof  op  instrument — Witness.— Where  an  instrument  is  attested  by 
a  witness,  he  should  be  called  to  prove  it,  if  within  the  jurisdiction  of  the 
court.* 

Evidence — Admissibility  a  qi^estion  for  court. — Questions  as  to  the 
admissibility  of  evidence,  are  for  the  court,  not  for  the  jury. 

Evidence — Affidavit  to  plea. — An  affidavit  in  aid  of  a  plea  of  non  est 
factum,  is  not  evidence  for  the  jury. 

Amendments — Continuance. — Courts  \niay  allow  amendments  of  plead- 
ings on  the  trial,  if  not  against  the  positive  rules,  to  secure  the  ends  of  jus- 
tice, if  the  opposite  party  is  not  thereby  taken  by  surprise;  if  so,  a  continu- 
ance may  be  allowed. 

Profert — -Loss  op  instrument — Amendment. — ^Vhere  prof ert  of  an  in- 
strument is  alleged  in  the  proceedings,  and  the  instrument  is  afterwards 
lost,  leave  should  be  granted  to  amend,  and  the  opposite  party  may  then  know 
the  character  of  evidence  to  be  offered. 

[*391]         *This  cause  was  decided  bj  Sheldon,  Judge,  and  a 
jury,  at  March  term,   1853,  of  the  Jo   Daviess  Cir- 
cuit Court.     See  opinion  for  the  statement  of  the  case. 

I     R.  S.  Blackwell,  for  Plaintiff  in  Error. 

i 

HiGGiNS,  Beckwith  and  Stkothek,  for  Defendant  in  Error. 

Skinner,  J.  John  G.  JVletzger,  on  the  2()th  day  of  Decem- 
ber, 1851,  sued  out  of  the  circuit  court  of  Jo  Daviess  county, 
an  attachment  against  the  effects  of  Jolm  J.  Miller.  At  the 
March  term,  1852,  Miller  filed  his  plea  in  abatement,  upon 
which,  issue  to  the  country  was  joined.  A  verdict  was  ren- 
dered upon  the  issue,  for  Metzger.  Miller  moved  to  set  aside 
the  verdict,  which  motion  was  overruled.  By  agreement. 
Miller  plead  to  the  merits,  issue  to  the  country  was  joined,  and 

Cited:  Withdrawing  a  juror,  31  111.518.  Amendments  are  discretion- 
ary, 32  111.  338.  Apt  time  of  dilatory  motions,  35  111.  540.  When  subscrib- 
ing witness  to  be  produced,  80  111.  29. 

"  Handwriting  of  subscribing  witnesses,  when  may  be  proved.  See  New- 
soni  t".  Luster,  13  111.  175,  note. 
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the  cause  was  continued.  At  the  August  term,  1852,  "Will- 
iam Miller,  as  agent  of  John  J.  Miller,  tiled  his  affidavit,  al- 
leging that  the  suit  was  commenced  by  one  Marr,  and  that 
said  Marr  had  no  authority  from  Metzger  to  commence  tlie 
suit.  The  cause  was  continued,  and  at  the  November  term, 
1852,  the  motion  to  dismiss  was  overruled.  A  jury  was 
Bworn  to  try  the  issue.  Upon  the  trial,  Metzger  otfered  to 
prove  the  loss  of  the  writing  obligatory  sued  on,  subsequent 
to  the  commencement  of  the  suit,  and  to  prove  the  same  by 
secondary  evidence.  Profert  of  the  writing  obligatory  was 
averred  in  the  declaration. 

To  this  evidence  Miller  objected,  and  the  court  sustained 
the  objection.  Metzger  then  moved  the  court  for  leave  to 
amend  his  declaration,  by  striking  out  the  averment  oipi'ofert, 
and  inserting  an  averment  of  loss  of  the  writing  obligatory. 
The  court  sustained  the  motion,  upon  condition  that  Metzger 
pay  all  costs  up  to  that  time,  and  submit  to  a  continuance,  if 
Miller  chose  to  have  a  continuance.  Miller  demanded  a  con- 
tinuance, a  juror  was  withdrawn,  the  eleven  discharged,  and 
the  cause  continued. 

At  the  March  term,  1853,  William  Miller,  as  agent  of  John 
J.  Miller,  tiled  his  affidavit,  alleging  that  he  believed  the  de- 
fendant below  could  not  have  a  fair  trial  in  that  court,  and 
alleging  for  cause,  that  the  judge  was  prejudiced  against  Mil- 
•  ler,  and  that  his  belief  was  founded  on  the  rulings  of  said 
judge  in  the  case,  and  Miller  thereupon  moved  for  a  change 
of  venue.  Tlie  motion  was  overruled.  Miller  also  moved  to 
sup]>ress  the  deposition  of  one  Barton,  taken  in  the  <  ause  by 
Metzger,  which  motion  was  overruled,  but  enough  does  not 
appear  upon  the  record  to  determine  upon  the  ruling  of  the 
court  in  this  particular.  Miller  filed  additional  pleas,  upon 
which  issue  to  the  country  was  joined.  A  jury  was 
sworn,  and  a  verdict  rendered  for  the  ^plaintiff  be-  [*3921 
low.  Motion  for  new  trial ;  motion  overruled.  Mo- 
tion in  arrest  of  judgment;  motion  overruled,  and  judgment 
on  the  vei'dict. 

Miller  sued  out  a  writ  of  error,  and  assigns  for  error,  the 
following : 

First.     The  overruling  his  motion  to  dismiss  the  suit. 

Second.  Tlie  allowing  Metzger  to  amend  his  declaration 
on  the  trial. 

Third.  The  overrnling  Miller's  motion  for  change  of 
venue. 

Fourth.  The  allowing  the  deposition  of  Barton  to  be  read 
in  evidence. 

Fifth.     The  overruling  the  motion  for  a  new  trial. 
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Sixth.     The  overruling  the  motion  in  arrest  of  judgment. 

Seventh.  The  overruling,  by  the  qonrt,  of  the  order  of  a 
former  term. 

The  iirst,  second  and  fifth  assignments  only  are  relied  upon, 
in  argument,  by  plaintiff  in  error,  for  a  reversal  of  the  judg- 
ment, and  the  other  assignments  are  evidently  not  well 
founded. 

The  court  did  not  err  in  refusing  to  dismiss  the  suit.  The 
affidavit  of  William  Miller,  upon  which  it  is  based,  denies  the 
authority  of  Marr  to  commence  the  suit,  but  does  not  show 
when  such  want  of  authority  came  to  his  knowledge,  or  to 
the  knowledge  of  the  plaintiff  in  error.  Like  all  other  mo- 
tions of  a  dilatory  nature,  this  motion  should  have  been  inter- 
posed at  the  first  opportunity. 

If  the  plaintiff  in  error,  or  his  agent,  was  ignorant  of  the 
alleged  want  of  authority  until  after  the  preceding  term,  such 
fact  should  have  been  stated  in  the  affidavit  as  an  excuse  for 
not  before  making  the  objection. 

In  this  case,  the  suit  was  commenced  in  December,  1851. 
At  the  March  term,  1852,  the  plaintiff  in  errol-  ap]jeared, 
plead  in  abatement,  had  a  trial  on  the  issue  formed,  and  after- 
wards, by  consent,  plead  to  the  declaration.  At  a  subsequent 
term,  for  the  first  time,  and  without  any  excuse  for  delay,  he 
objects,  that  the  attorney  ajjpearing  for  the  defendant  in  error, 
had  no  authority  to  commence  the  suit.  Frinh  v.  I'lanagan, 
1  Gill.  35;  Randol^hx.  Emerick,  13  111.  344  ;  12  111.  27,  154; 
5  Gill.  559;  15  111.  266;  Frij  v.  County  of  Calhoun,  14  111. 
132. 

The  record  in  this  case,  fails  to  show  that  the  affidavit  of 
William  Miller  was  the  only  evidence  touching  this  question, 
Ijefore  the  court  upon  the  hearing  of  the  motion.  This  court, 
therefore,  will  presume  that  the  circuit  court,  upon  the  fact 
presented  by  the  affidavit,  decided  correctly.  Cmey  v.  Har- 
vey,  14  111.  45;    Yandruff  v.   Craig  et  al.,  ibid.  394;   Glaney 

v.  Elliott,  ibid.  456. 
[*393]         *We  cannot  say  that  the  circuit  court  erred  in  over- 
ruling the  motion  for  a  new  trial. 

The'record  does  not  profess  to  set  out  all  of  the  evidence, 
and  in  such  case  this  court  will  presume  there  was  sufficient 
evidence  to  justify  the  verdict.  Rowaii  v.  Dash,  4  Scam.  460. 
In  this  case,  the  plaintiff  in  error  filed  his  plea  of  noii  est 
factu7n,  denying,  under  oath,  the  execution  of  the  writing 
obligatory  sued  on. 

The  court  refused,  on  the  trial,  to  give  this  instruction : 
"That  when  the  execution  of  an  instrument  is  denied  under 
oath,  and  it  is  attested  by  a  witness,  that  witness  should  be 
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called,  if  Le  can  be  had,  and  tliat  proof  of  the  hand-writing 
should  not  be  received  to  overthrow  the  positive  oath  of  the 
defendant,  nnle§s  such  proof  is  full,  ample,  and  cleared  from 
all  suspicion."  This  instruction  was  properly  refused.  It  is 
true,  that  where  an  instrument  of  writing  is  attested  by  a  sub- 
scribing witness,  he  should  be  called  to  prove  the  execution, 
if  within  the  jurisdiction  of  the  court ;  but  this  was  a  ques- 
tion of  admissibility  of  evidence,  upon  which  it  was  the  duty 
of  the  court,  and  not  the  jury,  to  determine. 

The  second  branch  of  the  instruction  assumes,  that  the  oath 
of  the  defendant  below,  accomjjanying  his  plea  of  iion  est 
factum,  is  evidence  upon  the  trial  of  the  issue,  which  the 
plaintiff  below  was  bound  to  overthrow  by  countervailing  evi- 
dence.    Such  is  not  the  law.  , 

Tlie  oath  answers  no  other  purpose  than  to  compel  the  op- 
posite ]iarty  to  prove  the  execution  of  the  instrument,  the 
same  as  he  was  bound  to  do  at  common  law,  under  the  plea 
of  mm  est  factum.  Under  the  statute,  such  plea,  not  verified 
by  affidavit,  admits  the  execution.  The  affidavit  effects  the 
denial  of  the  execution,  and  no  more.  It  is  not  evidence  for 
the  jury. 

The  next  question  is:  did  the  court  err  in  allowing  the 
plaintiii  below,  on  the  trial,  to  amend  his  declaration,  and  in 
directing  a  juror  to  be  withdrawn,  and  continuing  the  cause. 

All  the  plaintiff  in  error  can  com|i!ain  of,  is,  the  allowing 
the  defendant  in  error  to  amend  his  declaration  on  the  trial. 
The  continuance  was  at  his  instance,  and  it  was  necessary  for 
that  purpose  that  the  jury  should  be  discharged. 

Although  the  court  should  not  allow  amendments  upon  the 
trial,  to  the  surprise  or  prejudice  of  the  opposite  party,  yet  a 
disci'etion  in  this  respect  is  necescary  to  the  administration  of 
justice  ;  and  when  exercised  to  save  rights  and  advance  jus- 
tice, and  is  not  against  the  positive  rules  of  law,  no  one  can 
rightfully  complain.  ' 

The, power  to  discharge  a  jury  must  of  necessity  reside  in 
the  court,  otherwise  there  would  often  be  a  total  failure  of 
justice.  A  material  witness  may  be  taken  ill,  a  party 
by  fraud  may  get  *his  adversary's  witness  beyond  the  [*394:] 
reach  of  the  court,  a  juror  may  be  taken  sick  and  die, 
and  many  other  occurrences  incident  to  human  affairs,  may 
arise,  where  the  court  must  exercise  such  power;  and  it  has 
often  been  done,  even  in  criminal  cases.  Stone  y.  llie  People, 
2  Scam.  326 ;  The  People  v.  Ban-eft,  2  Game's  E.  303;  The 
State  V.  Weaver,  13  Iredell's  E.  203;  The  People  v.  The 
Jurh/es  of  Common  Pleas,  8  Cow.  127  ;  The  People  v.  Ellis 
et  aL,  15  Wend.  371. 
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The  general  rule  is,  where  'profert  is  alleged,  the  party 
must  ])roduce,  on  the  trial,  the  original  instrument,  and  can- 
not prove  its  execution  and  contents  by  secondary  evidence  ; 
but  in  some  recent  cases,  it  is  held,  tliat  if  the  instrument  is 
lost  after  the  commencement  of  the  v'^uit,  such  secondary  evi- 
dence may  be  introduced  on  the  trial,  the  same  as  if  excuse  of 
yrofert  had  been  averred.  Jones  v.  liolrnison^  6  English's  E. 
504;    Taylor  v.  Peyton^  1  Washington's  R.  252. 

The  better  ride  undoubtedly  is,  that  ^\q,\q 'profert  is  al- 
leged in  the  pleadings,  and  the  instrument  is  afterwards  lost, 
to  amend  the  pleading,  and  aver  the  loss  as  an  excuse  of  pro- 
fert, and  thereby  notify  the  opposite  party  of  the  kind  of 
proof  to  be  introduced  on  the  trial.     1  Chitty's  PI.  365. 

The  court  took  this  view  of  the  case,  allowed  the  amend- 
ment upon  terms,  and  gave  the  opposite  party  a  continuance. 

This,  we  think,  under  the  circumstances,  the  exercise  of  a 


wise  discretion. 


Judgment  affirmed. 


George  S.  Fisher  v.  The  State. 

Appeal  from  La  Salle. 

Canal  lands,  where  the  final  payment  if?  made  after  the  first  day  of  May, 
are  not  taxable  for  the  year  in  which  such  payment  is  made. 

This  was  a  suit  for  taxes.  The  plaintiff  in  error  appealed, 
and  objected  to  judgment  upon  the  following  lands  and  lots : 

West  half  of  north-west  quarter  section  25,  town.  33,  range 
4  east  of  third  principal  meridian ;  west  half  of  north-east 
quarter  section  25,  town.  33,  range  3  east  of  third  principal 
meridian  ;  north-east  quarter  of  north-west  quarter  section  25, 
town.  33,  range  3  east  of  third  principal  meridian;  lot  1, 
block  37,  State's  addition  to  Ottawa ;  lot  8,  block  80,  State's 
addition  to  Ottawa  ;  lot  2,  block  101,  town  of  Ottawa; 
[-395]  lot  3,  block  101,  *town  of  Ottawa ;  lot  1,  block  104, 
town  of  Ottawa;  lot  2,  block  104,  town  of  Ottawa; 
lot  3,  block  104,  town  of  Ottawa ;  lot  4,  block  104,  town  of 
Ottawa. 

The  judgment  was  sought  to  be  obtained,  at  the  May  term 
of  the  La  Salle  County  Court  against  said  lands,  for  the  taxes 
of  1854.  Fisher  proved  that  the  above  lots  of  land  were  pur- 
chased of  the  trustees  of  the  Illinois  and  Michigan  Canal,  on 
the  9th  day  of  May,  1851,  on  the  following  terms,  to  wit: 
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One-fourth  purcliase  money  down,  and  balance  in  tliiee 
equal  annual  paynients,  with  interest  in  advance.  That  said 
lands  were  paid  for  on  the  28th  day  of  May,  1854,  and  con- 
veyed by  said  board  of  trustees  to  Fisher;  and  that  the  town 
lots  were  conveyed  to  him  by  said  board  of  trustees,  June  lO, 
1854.  Fisher  also  proved  that  there  were  no  improvements  on 
the  lands  or  lots. 

The  court  rendered  judgment  for  the  taxes  of  1854  against 
said  lots  and  lands,  which  is  assigned  for  error. 

This  cause  was  heard  before  H.  G.  Cotton,  Judge  of  the 
County  Court,  at  May  term,  1855. 

Glover  and  Cook,  for  Apirellant. 

"W.  H.  L.  Wallace,  District  Attorney,  for  the  State. 

Caton,  J.      By  the  5Sth  section   of  the  revenue  law  of 

1853,  it  is  provided,  ''  Government  lands  entered  prior  to  the 
first  day  of  May,  A.  D.  1853,  shall  be  taxable  for  the  year 
1853  ;  lands  entered  or  located  ]-rior  to  the  tirst  day  of  May, 
A.  D.  1854,  shall  be  taxable  for  the  year  1854,  and  so  on  an- 
nually thereafter.  Lands  sold  by  the  trustees  of  the  Illinois 
and  Michigan  Canal  shall  be  taxable  from  and  after  the  time 
that  full  |:ayment  therefor  is  made.  School,  seminary  and 
saline  lands  shall  be  taxable  in  like  manner  as  lands  sold  by  the 
general  government.  Internal  improvement  lands,  sold  prior 
to  the  first  day  of  June,  1848,  shall  be  taxable  for  the  year 

1854,  and  annually  thereafter."  The  lands  in  question  were 
purchased  of  the  canal  trustees  on  a  credit,  and  the  final  pay- 
ment was  made  after  the  first  day  of  May,  1854,  but  during 
that  year,  and  the  only  question  is,  whether  they  were  taxable 
for  that  year. 

It  is  the  manifest  object  of  the  section  quoted,,  to  make  the 
fiscal  year,  for  the  ])urj,oses  of  taxation,  commence  on  the  first 
day  of  May.  That  is  the  date  fixed  upon  for  the  derivation 
of'the  title,  as  to  all  lands  which  are  made  taxable  from  the 
derivation  of  a  title  from  a  grantor,  in  whose  hands  tb.ey  wei-e 
not  taxable,  unbss  the  legislature  intended  to  make  those  pur- 
chased from  the  canal  trustees^  an  exception.  We 
cannot  ];resume  that  *they  intended  to  interrupt  the  [*396] 
liarmuny  of  the  system  thus  adopted,  by  making  an  _ 
exception  of  this '  ]  articular  class  of  lands,  unless  their  inten- 
tion to  do  so  is  c^car  and  manifest.  We  are  then  to  inquire, 
what  was  the  intention  of  the  legislature  in  inserting  the 
chiuse  re'ati\e  to  these  lands,  for  it  is  their  intention  we  are 
seeking.     This   clause  was  undoubtedly  inserted  in  view  of 
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some  necessity  which  commended  its  propriety  to  the  wisdom 
of  the  legislature,  for  we  cannot  presume  that  an  arbitrary  dis- 
crimination was  deemed  jnst  or  ]:)roper.  "We  think  it  is  mani- 
fest that  the  cause  which  induced  the  insertion  of  this  provis- 
ion is  to  be  found  in  the  13th  section  of  the  canal  law  of  1843, 
which  provides  as  follows:  "And  the  said  land  and  lots  shall 
be  exempt  from  taxation  of  every  description,  by  and  undei 
the  authority  of  any  law  of  this  State,  until  after  the  same 
shall  have  been  sold  and  conveyed  by  the  said  trustees  a? 
aforesaid."  Under  the  provisions  of  this  law,  the  canal  land? 
were  exempt  from  taxation  until  tl'.ey  should  have  been  act- 
ually conveyed  by  the  trustees,  notwithstanding  they  may 
have  been  entirely  paid  for ;  and  thus,  for  the  want  of  a  mere 
technical  convej'^ance,  lands  might  be  exempt  from  taxation 
for  an  indefinite  period,  by  the  neglect  of  the  trustees  to  make 
a  formal  conveyance.  The  object  of  the  provision  was  to 
remedy  this  evil,  and  make  the  owners  of  these  lands  bear  an 
equal  burthen  with  other  land  holders,  and  not  to  make  them 
unequal,  by  imposing  a  greater  burthen  upon  them.  It  was 
the  intention  of  this  provision,  to  specify  M-hat  interest  in  this 
class  of  land  shoukl  be  taxable,  i-ather  than  to  lix  a  ditferent 
]:»eriod  at  which  sucli  lands  should  become  taxable.  Thus  un- 
derstood, this  provision  puts  the  purchase  of  canal  lands  upon 
an  exact  equality  with  pui'chasers  of  land  from  the  general 
government,  as  to  whom  the  law  had  previously  declared  that 
their  lands  should  be  taxable  from  the  time  of  entry  or  loca^- 
tion,  without  waiting  for  a  final  conveyance  from  the  gen- 
eral government.  If  the  construction  contended  for  be  the 
true  one,  then  one  man  miglit  enter  a  ])iece  of  land,  and  make 
final  payment  to  the  general  government  on  the  first  day  of 
June,  and  his  land  would  not  be  taxable  until  the  next  year, 
while  another  who  should  purchase  and  make  final  payment  to 
the  trustees  for  an  adjoining  tract  on  the  same  day,  would  be 
taxed  on  that  immediately.  We  can^iot  suppose  that  such 
discrimination  and  inequality,  not  to  say  injustice,  was  ever 
designed  by  the  legislature.  As  before  suggested,  the  object 
was  to  obviate  an  inequality  which  had  pre\ionsly  existed  on 
the  other  side,  and  not  to  create  a  new  one.  The  design  was 
to  declare  what  extent  of  right  or  condition  of  title  should 
create  a  liability  against  the  owner  to  pay  taxes  upon  it,  with- 
out reference  to  the  day  when  such  right  was  ac- 
[*397]  quii-ed.  The  day  for  the  derivation  *of  such  right 
had  been  previously  fixed,  and  we  are  clearly  of  opin- 
*ion  that  the  time  thus  specified  was  designed  to  have  a  general 
application.  It  v.?as  suggested,  in  argument,  that  the  fact  which 
was  stated,  that  the  canal  trustees  had  sold  large  ainounts  of 
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land  soon  after  May  in  each  year,  was  a  sufficient  consideration 
to  induce  the  learislature  to  insert  this  s]3ecial  provision,  in 
order  to  subject  the  land  thus  sold  to  taxation  one  year  earlier 
than  it  would  have  been,  had  it  been  pui'chased  of  the  general 
government.  There  is,  undoubtedly,  sufficient  force  in  the 
circumstance  alluded  to,  to  justify  a  resort  to  it  to  find  a  mo- 
tive for  tlie  clause  under  consideration,  were  it  not  that  we 
find  a  much  more  reasonable  and  satisfactory  explanation  in 
th<3  canal  law  of  1843,  which  rendered  it  necessary  to  adopt 
the  clause  in  question,  in  order  to  put  this  class  of  lands  on  an 
equality  with  all  other  real  estate.  We  are  of  opinion  that 
the  lands  in  question  were  not  taxable  for  the  year  1854,  and 
the  judgment  of  the  county  court  must  be  reversed. 

Judgment  reversed. 
ScATES,  C.  J.J  dissented. 


GeoFvOe  S.  Fisher  v.  John  M.  Stevens. 

Axipeal  from  La  Salle. 

Matektals  fttrntshkb — Liability  arises  from  use. —A  party  is  liable 
for  materials  obtained  for  his  use  by  another,  if  he  ^'oluntarily  availed  him- 
self of  the  use  of  the  materials,  or  in  any  manner  ratified  the  act  of  obtain- 
infj  them;  and  these  are  questions  for  a  jury  to  settle.* 

Practice — Instrttctions. — The  right  of  a  party  to  ask  instructions  must 
have  some  limit,  and  the  Supreme  Court  will  not  sanction  the  abuse  of  it. 

This  case  was  tried  before  H.  G.  Cotton,  County  Judge 
of  La  Salle,  and  a  jury,  at  December  term,  1854,  of  that 
Court. 

Glover  and  Cook,  for  Appellant. 

BusHNELL  and  Gray,  for  Appellee. 

Skinker,  J.  Stevens  sued  Fisher  before  a  justice  of  the 
I'cace  of  La  Salle  county,  to  recover  the  value  of  a  quantity 
of  bricks. 

The  cause  was  tried  by  jury,  and  a  verdict  was  returned 
against  Fibber  for  sixty    dollars,   upon  which  judgment  was 

CrTEU:  20  111.    193;  98  111.  51. 

«E\ans  r.  C.  Sc  R.  1.  R.  R.  Co.,  26  111.  189;  Howe  Machine  Co.  v.  15allweg, 
89  11'.  318;  T.  W.  &  W.  Ry.  Co.  r.  Elliott,  76  111.  67;  Hurd  r.  Marple,  2 
Bradw.  402;  Morris  v.  Tillson,  81  111.  607;  Darst  v.  Gale,  83  111  136;  Rey- 
nolds V.  lerree,  86  111.  570;  St.  L.  &  M.  Packet  Co.  v.  Parker,  59  111.  23. 
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rendered.  Fislier  appealed  to  the  La  Salle  county 
[*398]     court,    wliere    *tlie  cause   was   again  tried  by  jury, 

and  a  verdict  returned  against  Fisher  for  eighty 
dollars,  ujion  which  judgment  was  rendered.  Fisher  ap^realed 
to  this  court. 

The  main  question  presented  by  the  record  is,  whether  the 
evidence  is  sufficient  to  warrant  the  verdict  in  the  county  court. 
The  bill  of  exceptions  purports  to  set  out  the  substance  of  the 
evidence,  and  from  it  we  gather  that  Fisher  was  erecting  a 
building  called  the  "  Bank  buildings,"  in  the  city  of  Ottawa  ; 
that  he  employed  one  Charranell  as  su^^erintendent  of  instruc- 
tion, and  one  Weathers  as  master-bui'd  r;  that  Fisher  was 
frequently  present  during  the  progress  of  the  work,  but  not 
everyday;  that  daring  the  progress  of  the  work  a  quantity 
of  hard-burned  bricks  was  required  for  the  building,  the  bricks 
provided  being  unsuited  to  the  purpose  for  which  they  were 
needed ;  that  Weathers  went  to  Stevens,  wlio  was  a  brick- 
maker  in  or  near  Ottawa,  and  obtained  the  bricks  for  Fisher, 
stating  to  Stevens  that  Fisher  had  sent  him  for  them  and 
wanted  them  for  his  bank  buildings  ;  that  the  bricks  were 
hauled  away  from  Stevens'  yard  to  the  bank  buildings  by 
teams  under  the  direction  of  Weathers,  and  were  used  in  said 
buildings  ;  that  Weathers  hired  hauling  for  the  buildings,  and 
sometimes  paid  for  thj  hauling,  and  sometimes  Charranell 
gave  orders  for  the  same,  and  that  the  orders  so  given  were 
paid  at  the  bank ;  that  during  the  construction  of  the  build- 
ings, one  Hassack  proposed  to  Charranell  to  furnish  lime  for 
the  buildings,  and  that  afterwards  Weathers  examined  the  lime, 
agreed  to  take  it,  and  directed  it  to  be  charged  to  Fisher ; 
that  the  lime  was  fiu-nished  for  the  buildings  ;  that  Fisher  had 
examined  the  bill  for  the  lime  and  made  no  objection  to  it, 
though  it  was  not  yet  paid  ;  that  the  lime  was  furnished  in 
pursuance  of  an  understanding  witli  Charranell ;  that  one 
Pierce  delivered  lime  to  Weathers  for  the  buildings,  and 
charged  it  to  Fisher;  that  he  presented  his  bill  for  the  lime 
to  Fisher,  and  Fisher  directed  his  clerk  to  let  Pierce  have  the 
amount  of  it,  but  that  no  iinal  settlement  was  then  made ; 
that  Charranell  had  been  to  Pierce  for  lime,  and  stated  that 
he  would  send  for  what  he  wanted  ;  that  Pierce  let  Weat^vjrs 
have  a  large  amount  of  lime,  in  consequence  of  the  conversa- 
tion with  Charranell,  but  that  he  would  have  let  Weathers 
had  a  small  amount  and  charged  it  to  Fisher  ;  that  one  Feg 
worked  on  the  buildings  during  the  whole  time  the  work  was 
going  on ;  that  Weathers  was  the  master-builder  and  gave 
directions  to  the  workmen  in  the  construction  of  thebuildings; 
that  Weathers  hired  Feg  and  gave  him  a  ticket  which  he  took 
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to  the  teller  of  the  bank  and  got  his  pay  ;  that  the  bricks  were 

hauled  by  one  Brady,  who    was  employed  with  his  team  in 

hauling  for  tlie  buildings ;  that  one  Hannehan  worked  on  the 

buildings;  that  Weathers  hired  him,  sometimes  ]  aid 

him,  and  sometimes  gave  *him  a  ticket  to  the   teller     [*399] 

of  the  bank  for  his  };ay;  that  Weathers  frequently 

got    things   for   the   buildings,  such  as  lime,  sand,  etc.;  that 

Fisher  was  a  banker  at  Ottawa. 

All  the  witnesses  stated  that  they  did  not  know  of  Fisher 
giving  Weathers  authority  to  purchase  materials  for  the  bank 
buildmgs.  It  was  alsc;  proven  that  there  were  eight  thousand 
bricks  furnished,  and  that  they  were  worth  ten  dollars  per 
thousand. 

Fisher  introduced  Charranell,  who  testified  in  substance,  that 
he  was  authorized  by  Fisher  to  purchase  materials  for  the 
buildings;  that  he  acted  as  Fisher's  agent  in  so  purchasing, 
and  that  no  other  person  was  acting  in  the  matter  as  agent  for 
Fisher ;  that  he  did  not  know  of  any  (.ither  jerson  being  so 
authorized;  that  he  sometimes  purchased  materials  and  sent 
Weathers  for  them,  but  never  authorized  Weathers  to  pur- 
chase materials  on  Fisher's  account;  that  some  time  before  the 
buildings  were  finished,  he  discovered  there  were  not  hard 
bricks  enougli  to  linish  the  buildings;  that  Weathers  said 
Stevens  liad  the  kind  of  bricks  they  wanted  ;  that  Chari-anell 
told  Weathers  that  Fisher  would  not  purchase  of  Stevens ; 
that  they  had  had  difficulty  ;  that  Weathers  said  he  could  get 
them  on  his  o\vn  account,  and  that  he  (Charranell)  replied  that 
lie  did  not  think  Fisher  would  consent  to  have  them  used  in 
the  buildings;  that  soon  after,  he  saw  Brady  hauling  bricks; 
that  he  did  not  know  the  bricks  were  procured  of  Stevens  un- 
til they  were  i  artly  used,  and  that  then  he  supposed  the  bricks 
were  procured  on  Weathers'  account ;  that  the  bricks  were 
credited  to  Weathers  on  Fisher's  books,  and  that  he  (Char- 
ranell) had  no  information  that  they  were  charged  to  Fisher 
until  they  were  all  laid  up  into  the  buildings  ;  that  Fisher  had 
told  Wciithers  that  he  would  not  consent  to  purchase  bricks 
of  Stevens;  that  he  took  charge  of  the  buildings  soon  after 
their  commencement,  and  continued  until  they  were  finished. 

A  new  trial  should  not  be  granted  for  want  of  evidence  to 
support  the  verdict,  unless  the  verdict  appeart  clearly  and  m;  n- 
ifestly  wrong.  The  jury  must  judge  of  the  ci edibility  of  wit- 
ne?.-es,  and  of  the  weiglit  and  force  of  circumstances  proved. 

Fisher  is  liable  if  the  bricks  w^ere  got  by  his  authority,  ex- 
press or  implied,  or  if  they  were  got  without  authority,  and  he 
afterwards  voluntarily  availed  himself  of  their  use,  or  in  any 
manner  ratilied  the  act  of  Weathers.     Cliitty  on  Con.  176,  and 
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Theobald  on  Pr.  and  Ag.  230,  231  ;  JVorik  Elver  Banli  v. 
Aynear  et  al.,  3  Hill,  262;  Williams  et  al.  v.  Mitchell,  11 
Mass.  97 ;  Shiras  v.  Morris  et  al.,  8  Cow.  60 ;  Moss  v.  The 
Ross  Lead  Mining  Gomjtamj,  5  Hill,  137  ;  17  Yt.  E.  449 ; 
Storhard  v.  Aull  and  Morehead,  7  Mo.  R.  318. 

Weathers  was  permitted  to  act  in  such  manner  as,  imder  all 
the  circumstances,  to  justify  the  supposition  of  au- 
[*400]     thority  from  *risher  ;  the  act  was  for  the  benefit  of 
Fisher,  and,  under  the  evidence,  the  jury  might  have 
found  that  Fisher  availed  himself  of  the  benetit  of  the  mate- 
rials, knowing  they  were  obtained  for  him. 

A  difficulty  existed  between  Fisher  and  Stevens  ;  he  needed 
the  kind  of  material  Stevens  had;  they  were  obtained  for  him 
by  his  master-builder,  were  used  for  his  benefit,  and  two  juries 
have  found  the  facts  against  him.  Substantial  justice  seems 
to  have  been  done,  and  the  evidence  fails  to  show  that  Fisher 
has  sustained  a  substantial  injury.  There  is  no  evidence  of 
payment  to  Weathers,  and  if  that  fact  had  existed,  it  is  to  be 
presumed  it  would  have  been  proven,  for  the  case  seems  to 
have  been  strongly  contested  on  the  part  of  Fisher. 

ISTumerous  instructions  were  asked  upon  the  trial,  some  of 
which  were  given,  and  some  refused.  Fisher  asked  for  six- 
teen several  instructions,  seven  of  which  were  given  as  asked, 
three  given  after  qualifications  by  the  court,  and  the  balance 
refused. 

The  only  question  of  law  was  as  to  the  liability  of  Fisher  to 
pay  for  bricks  obtained  for  him,  and  used  for  his  benefit.  The 
right  to  demand  instructions  must  have  some  limit,  andwe are 
not  disposed  to  sanction  its  abuse. 

Sixteen  instructions  in  this  case  could  not  have  been  re- 
quired on  the  part  of  the  defendant,  for  the  purpose  of  mere- 
ly enlightening  the  jury  upon  the  law  of  the  case,  and  were 
well  calculated  to  confuse  and  mislead  them. 

As  we  think  the  court  correctly  instructed,  both  for  the 
plaintiff  and  defendant,  so  far  as  conducive  to  justice  and  a  fail 
trial,  we  do  not  deem  it  our  duty  to  enter  upon  an  investiga- 
tion of  the  law  of  the  instructions  refused.  Pi'ior  v,  Wldte^ 
12  111.  261. 

Judgment  affirmed. 

ScATESj  C.  J.,  dissents. 
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Michael  Tieexan  v.  John  E.  Hinman. 

Appeal  from  La  Salle. 

MoKTGAGE — Default  of  installmrnt — Whole  sum  to  come  due — 
Penalty— Relief  IN  EQUITY. — A  proviso  in  a  mortg-ac^e,  that  the  whole 
sum  shall  become  clue  upon  failure  to  pay  any  installment  on  the  day,  is  in 
ihe  nature  of  a  penalty,  ag-ainst  which  equity  will  relieve,  upon  adequate 
compensation,  which  is  the  payment  of  principal,  interest  and  the  costs 
made,  in  a  proceeding'  to  sell  under  such  a  power. 

Where,  by  the  terms  of  an  agreement,  a  larger  sum  is  to  be  paid  upon  de- 
fault of  payment  of  a  smaller  one  on  a  given  day,  the  provision  for  the  pay- 
ment of  a  greater  sum  is  a  penalty. 

*If  parties  stipulate  for  the  payment  of  a  sum  certain   on  default    [*40ri 
of  performance  of  an  agreement,  such  a  stipulation  will  be  treated 
as  a  penalty,  if  the  damages  are  not  di.licult  of  ascertainment. 

TriE  decree  in  this  case  was  entered  at  December  term,  1854, 
of  the  La  Salle  Circuit  Court,  Leland.  Judge,  presiding.  The 
facts  of  the  case  are  stated  in  the  opinion. 

C.  Beckwith  and  Glover,  and  Cook,  for  Appellant. 

HoLLisTER  and  Cavaelt,  for  Appellee. 

Skinner,  J.  This  was  a  bill  for  injunction,  filed  in  the  La 
Salle  circuit  court,  on  llie  seventh  day  of  September,  1854, 
by  Tiernan  against  Hinman.  The  injunction  was  to  restrain 
Hinman  from  selling  certain  premises  in  La  Salle  county,  Illi- 
nois, under  a  mortgage  deed  of  the  same,  executed  by  one 
Easton  to  Hinman,  and  containing  a  pt)wer  to  sell.  The  in- 
junction was  allowed  by  a  judge  in  vacation.  At  the  Decem- 
ber term  of  the  La  Salle  circuit  court,  the  injunction  was  dis- 
solved and  the  bill  dismissed.  Tiernan  appealed  to  this  court, 
and  assigns  for  error  the  decree  dissolving  the  injunction  and 
dismissing  the  bill. 

The  record  is  very  voluminous  and  only  such  portions  of 
it  Mnll  be  stated  as  are  material  to  the  point  decided  in  this 
opinion. 

On  the  first  day  of  July,  1851,  Easton  executed  to  Hinman 
the  deed  of  mortgage. 

Cited:  67  III.  390;  83  111.  52;  111  111.  456. 

Where  a  gross  sum  is  to  be  paid  by  a  reason  of  a  failure  to  pay  a  less  sum, 
chancery  will  rf^lieve  on  slight  grounds.  Bane  v.  Gridley,  67  111.  888.  See 
also  Lowe  v.  Nolte,  16  111.  475;  Raymond  r.  Caton,  24  III.  123;  Evans  r.  C.  & 
R.  I.  R.  R.  Co.,  26  111.  189;  Waughop  v.  Weeks,  22111. 360;  Peine  v.  Weber, 
47  111.  41. 
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The  mortgage  provides  for  the  jmynient  by  Easton  to  Hin- 
man, at  the  office  of  the  clerk  of  the  circuit  court  of  La  Salle 
county,  of  ^iOO  on  the  first  day  of  July,  1853;  §850  on  the 
first  day  of  July,  1854;  $751.50  on  the  first  day  of  July, 
1855;  and  the  same  sum  annually  thereafter  for  the  years 
1856, 1857, 1858  aud  1 859,  witliout  interest.  The  mortgage  deed 
contains  a  proviso,  that  if  the  money  and  each  in&tallment 
thereof  should  not  be  ]  aid  when  the  same  and  each  of  them 
should  become  payable,  that  then,  the  whole  moneys  in  said 
mortgage  mentioned,  and  every  installment  thereof,  should  im- 
mediately become  due  ;  and  that  thereupon  said  Hinman  might 
proceed  to  sell  the  mortgaged  premises  to  pay  the  whole  amount. 
After  the  execution  and  lecoidiug  of  the  mortgage  deed, 
Tiernan  jmrchased  the  equity  of  redem  ition,  under  Easton. 
Hinman  lived  in  Utica,  New  York,  and  Tiernan  in  Chicago, 
Illinois.  A  corresi-ondence  between  them,  concerning  the 
mortgage  debt,  took  place,  and  was  continued  from  time  to 
time,  up  to  July,  1854. 

The  installments  of  1852  and  1853  were  paid  by  drafts,  for-' 
warded  by  Tieruan  to  Hinman,  and  were  accerted,  though  not 
paid,  at  the  precise  times  due.  At  the  time  the  in- 
[*402]  stallment  of  *1854  became  due,  the  cholera  prevailed 
in  Chicago,  and  business,  to  a  great  extent,  was  sus- 
pended in  consequence  thereof,  and  for  some  time  before  and 
after  tlie  first  day  of  July,  1854,  negotiations,  for  new  arrange- 
ments concerning  the  payment  of  the  mortgage  debt,  were 
going  on  between  Tiernan  and  Hinman,  but  no  final  arrange- 
ment was  made. 

On  the  twenty-eighth  day  of  August,  1854,  Hinman,  by 
his  attorney,  advertised  the  mortgaged  ])remises  for  sale  un- 
der the  power  of  sale  contained  in  the  mortgage.  Afterwards, 
and  before  the  day  of  sale>  Tiernan  tendered  to  Hinman's  at- 
torney the  installment  due  first  of  July,  1854,  with  interest 
and  costs  then  accrued,  which  was  refused  ;  but,  before  filing 
this  bill,  the  amount  was  paid  and  accepted,  with  a  stipulation 
that  the  acceptance  of  the  same  sliould  not  prejudice  Hinman 
in  such  rights  as  he  then  had  by  reason  of  the  non-payment  at 
the  time  due. 

The  circuit  court  should  have  entered  a  decree  enjoining 
sale  upon  condition  that  payment  be  made  of  the  sums  there- 
after to  become  due,  as  they  respectively  fell  due.  A¥e  re- 
gard the  proviso  in  the  mortgage,  that  the  who'e  sum  shall 
become  due  upon  failure  to  pay  any  one  of  the  installments  on 
the  day^  a  ])rovision  in  terroniin  and  in  the  nature  of  a  ]]en- 
alty,  against  which  equity  will  relieve  upon  adequate  comjen- 
sation.     There  is  no  difficulty  in  this  compensation.     It  is  the 
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payment  of  the  installment  dne,  the  interest  accrued  there- 
on, and  the  costs  incurred  in  the  proceeding  to  sell  under  the 
power. 

This  is  done,  and  Hinman  is  thereby,  in  contemplation  of 
equity,  placed  in  the  same  condition  he  would  have  been  had 
the  installment  been  paid  on  the  day  it  became  dne.  But  Hin- 
man seeks  to  collect  the  whole  mortgage  debt,  by  reason  of 
the  non-payment  of  a  small  portion  thereof  o/i  the  daij.  If  he 
is  allowed  to  do  so,  a  considerable  sum  of  money,  in  the  way 
of  interest,  is  forfeited  by  the  mortgage'  to  him  ;  for  there  is 
no  substantial  difference  in  the  forfeiture  of  a  sum  of  money  in 
the  shape  of  interest,  or  of  a  named  sum  as  a  penalty. 

The  installments  extend  through  a  series  of  years  up  to 
1859,  and  are  without  interest. 

The  proviso,  if  operative,  works  a  forfeiture  of  the  use  of 
the  money  for  the  period  of  credit  provided  for,  which  use, 
or  credit,  is  of  the  substance  and  essence  of  the  conti-act,  has 
a  legal  value,  and  is  ca]:able  of  ascertainment  by  computation. 
To  de]ii"ive  the  mortgagor,  then,  of  this  credit,  without  a  re- 
bate of  interest,  is  to  take  from  him  without  consideration  so 
much  money  as  tlie  interest  on  the  installments  not  due,  for 
the  periods  they  resjiectively  run,  amounts  to. 

Tliis  can  be  nothing  else  than  a  }^enaHy,  wdiich  equity  will 
always  relieve  against.  Where,  by  the  terms  of  a 
contract  a  *greater  sum  of  money  is  to  be  ])aid,  upon  [^iOS] 
default  in  the  payment  of  a  lesser  sum  at  a  given 
time,  both  courts  of  law  and  equity  will  hold  the  ])rovisions 
for  the  r.ayment  of  the  greater  sum  to  be  a  penalty.  And 
even  where  the  parties  sti  ,u\ate  for  the  payment  of  a  sum 
certain  on  default  of  rerformance  of  an  agreement,  such  stip- 
ulation will  be  treated  as  a  penalty,  if  the  damages  are  not 
difficult  of  ascertainment.  Sl-hiner  v.  Dayton^  2  Johns.  Chan. 
R.  526 ;  7  Vesey's  Chan.  R.  273;  2  Vernon's  Chan.  E.  316  ; 
6  Binijrham's  R.  1-11;  Landnq  v.  Capron  et  at.,  1  Johns. 
Chan.  R.  617  ;  18  John?.  R.  219 ;  6  Munford's  R.  71  ;  6  Ire- 
dell's R.  65  ;  Carpenter  et  al.  v.  Loel'hart,  1  Carter's  la.  R. 
435  ;  1  Denio's  R.  464 ;  22  Wendell's  R.  163 ;  9  Paige's 
Chan.  R.  101 ;  Low  and  Chaphi  v.  Notte,  decided  at  the  pres- 
ent term;  Broadwell  v.  Broadioell,  1  Gil.  600. 

The  case  of  Ottawa  Planl-  Road  Company  v.  Murray^  is 
not  in  conflict  with  this  opinion.     15  111.  R.  337. 

In  that  case  the  mortgage  and  bond  provided  for  payment 
of  interest  at  ten  ]  er  cent,  per  annum,  payable  semi-onnually, 
and  provided  that  if  the  interest  should  not  be  ]  aid  when  due, 
the  principal  should  immediately  become  due.  There  no  for- 
feiture, in  contemplation  of  law,  could  arise.     If  the  money 
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was  not  paid,  it  drew  interest ;  if  paid,  the  interest  stopped 
with  the  payment. 

Decree  reversed  and  cause  remanded. 


Decree  reversed. 


James   F.  Aldrich  et  al.  v.  John  H.  Dunham  et  al. 

Appeal  from  Cook   County  Court  of  Common  Pleas. 

Interest — Delay. — Interest  upon  an  account  will  not  be  allowed,  unless 
there  is  unreasonable  and  vexatious  delay  in  the  payment  of  the  money.* 

To  appear  and  defend  a  suit,  is  not  an  act  to  be  construed  into  unreason- 
able and  vexatious  delay  in  the  payment  of  money. 

This  cause  was  heard  before  J.  M.  Wilson,  Judge,  and  a 
jury,  at  February  term,  1855,  of  the  Common  Pleas  Court. 
The  case  is  stated  in  the  opinion  of  the  court. 

Dickey,  Mather  and  Taft,  for  Appellants. 

Goodrich  and  Scoville,  for  Appellees. 

Skinner,  J.  Hinsdale  and  Dunham  sued  Aldrich,  Medbury 
and  Smith,  in  the  Cook  county  court  of  common  pleas,  to  re- 
cover the  amount  of  a  book  account,  for  goods  sold  and  de- 
livered. 
[*404:]  *The  defendants  appeared  and  defended  against, 
the  demand.  Upon  the  trial  no  evidence  was  offered 
to  the  jury  of  an  express  or  implied  contract  to  pay  interest 
on  the  account. 

The  court,  at  the  instance  of  the  ]:)laintiffs,  instructed  the 
jury  as  follows :  "If  the  jury  shall  believe,  from  the  evi- 
dence, that  said  defendants,  as  partners,  were  doing  business 
in  Chicago,  and  as  such  partners,  ]mrchased  goods  of  the 
plaintiffs,  and  directed  them  to  be  sent  to  their  place  of  bus- 
iness, by  a  drayman,  and  they  were  so  ]JuiThased  and  sent  by 
a  drayman,  then  the  defendants  are  liable  for  the  price  of  said 
goods,  and  interest  from  the  commencement  of  the  suit." 

The  defendants  excepted.  The  jury  found  for  the  ])laint- 
iflFs.  The  defendants  moved  for  a  new  trial,  which  iiKjtion 
was  <jverruled,  and  judgment  rendered  upon  the  verdict.  The 

Cited:    27  111.48;  51  111.    171;  104111.  589;  11  Bradw.  511;  15  Bradw. 
345: 
*See  Lurton  v.  Gilliam,  1  Scam.  577  note,  ed.  1886,  Callaghan  &  Co. 
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defendants  excepted  and  appealed  to  this  court.     If  tliis  in- 
struction is  not  the  law,  the  judgment  must  be  reversed. 

This  court  has  several  times  decided,  that  in  the  absence  of 
a  contract  for  interest,  none  can  be  recovered,  except  in  the 
cases  specially  provided  for  in  the  statute.  Rev.  Stat.  294, 
Sec.  2. 

This  statute  provides  for  interest  on  bonds,  bills,  promissory 
notes,  etc.,  after  they  become  due,  and  on  money  lent,  money 
due  on  settlement  of  accounts,  on  money  received  to  the  use 
of  another  and  retained  without  the  owner's  knowledge,  and 
on  money  withheld  by  unreasonable  and  vexatious  delay  of 
payment.  There  is  no  evidence  in  the  i-ecord  of  any  act  of 
the  defendants  to  hinder  or  delay  payment,  nor  of  a  settle- 
ment of  accounts. 

In  the  case  of  Sainmds  v.  Clark  et  al.,  13  111.  544,  this  court 
held,  that  upon  book  accounts  something  more  than  delay  of 
paym.ent  was  necessary  to  authorize  the  recovery  of  inter- 
est ;  that  the  debtor  must  have  thrown  obstacles  in  the  way 
of  collecting  the  demand,  or  by  circumvention,  contrivance  or 
management  of  his  own,  have  induced  the  creditor  to  delay 
collection. 

The  mere  fact  of  apjiearing  and  defending  the  suit,  is  not 
sufficient,  under  the  construction  given  this  statute,  and  which 
construction  we  do  not  think  right  to  disturb,  to  authorize 
the    recovery    of    interest  from  the   commencement  of  suit. 

To  appear  and  defend  a  suit  is  a  right  which  cannot  be  con- 
strued into  ''unreasonable  and  vexatious  delay  of  payment," 
witliout  impairing  the  I'ight  itself. 

The  instruction  is  therefore  wrong.  Hilt  v.  Allen,  13  111. 
592  ;   Clement  v.  McConnel,  14  111.  154. 

Judgment  reversed. 


nViLLiAM  T.  Spencer  v.  William  F.  Mc-     [-405] 

Masters  et  ux. 

Appeal  from   Sfejihenson. 

Slaxdek — Damages — ^Verdtct. — lu  actions  for  slander,  the  jury  are  to 
determine,  from  hU  the  circumstances  what  damages  ought  to  be  given,  and 
are  not  confined  to  mere  pecuniary  loss  or  injury;  and  unless  the  jury  acted 
from  prejudice,  partiality  or  corruption,  the  verdict  should  not  be  dis- 
turbed.* 

Cited:  79  111.  528. 

» Harbison  r.  Shook,  41  111.  142;  Freeman  v.  Tinsley,  50  111.  497;  Adams 
r.  Smith,  68  111.  417j  Holmes  v.  Holmes,  64  JU.  294;  Flagg  v.  Roberts,  67 
111.  485. 
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■  Actionable  -wokds — Chakge  of  adui.teky. — Umler  our  statute,  it  is 
erroneous  to  refuse  to  instruct  the  jury,  that  to  falsely  utter  and  publish  of 
and  concerning  a  woman,  words  which  impute  to  her  adultery,  action- 
able.'^ 

Same — Pleading. — In  actions  for  oral  slander,  it  is  sufficient  to  set  out  the 
words  that  are  material,  and  it  is  not  necessary  to  state  words  which  may 
qualify  the  objectionable  ones.'= 

Action  for  slandek  op  wife. — In  an  action  for  the  slander  of  a  wife,  it 
is  not  necessary  to  prove  that  the  parties  were  husband  and  wife  at  the  time 
of  the  slander,  if  it  appears  that  they  were  married  when  the  suit  was 
brought. 

Plea  of  justification — Damages. — A  plea  of  justification,  in  a  case 
for  slander,  with  all  the  circumstances  attending  its  use,  is  proper  for  the 
consideration  of  the  jury  in  determining  upon  the  questions  of  malice  and 
damage.'^ 

The  sixtli  instruction  asked  for  by  defendant,  wliich  was 
refused,  and  which  is  referred  to  in  the  opinion  of  the  court, 
is  as  follows  :  The  words,  "  you  came  here  to  defend  these  two 
old  worn  out  whoring  bitches,  who  have  shaken  their  shirt- 
tails  at  every  man  in  Stephenson  county,  and  1  can  prove  it," 
are  not  slanderous.  The  other  facts  are  stated  in  the  opinion 
of  the  court. 

The  cause  was  heard  before  Sheldon,  Judge,  and  a  jury,  at 
E"ovember  term,  1854,  of  the  Stephenson  Circuit  Court. 

T.  J.  TuKNEK,  for  Appellant. 

/ 
Glover  and  Cook,  for  Appellees. 

Skinner,  J.  William  McMasters  and  wife  sued  Spencer  in 
the  Stephenson  circuit  court,  in  case  for  words  spoken  of  Mc- 
Masters' wife. 

Srencer  plead  the  general  issue,  and  also  tiled  a  s]:ecial  plea 
of  justification,  averring  the  truth  of  the  words.  McMasters 
and  wife  replied  de  injuria,  and  issue  to  the  country  was 
formed. 

Spencer  moved  for  a  continuance  on  his  affidavit,  averring 
the  truth  of  his  plea  of  juptification,  and  his  ex]  ectation  to  be 
able  to  prove  the  same,  and  the  cause  was  continued.  At  the 
next  term,  a  jury  was  sworn  to  try  the  issue,  and  Spencer 
moved  the  court  for  leave  to  withdraw  his  plea  of  justifica- 
tion, to  which   the   plaintiff    beJi-w  objected,  and   the  court 

refused  leave,  and  Spencer  excepted. 
[*406]         *Tlie  jury  found  defendant  guilty,  and  assessed  the 
plaintiff's  damages  at  §40U. 

-^  Starr  &  C.  111.  Stat.  2285,  fCh.  126,  1  1). 

«=  Hicks  t'.  Rising,  24  111.  566. 

1  Stiirr  &  C.  Ill  Stat.  L286,  (Ch.  126,  ^  3). 
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iDstructions  were  given  on  both  sides,  but  as  no  exception 
was  taken  to  the  rulings  of  the  court  on  this  point,  thej  need 
not  be  noticed. 

Spencer  moved  for  a  ncAv  trial,  assigning  for  cause  that  the 
damages  are  excessive  ;  that  the  court  erred  in  refusing  to 
give  the  sixth  instruction  asked  for  by  Snencer,  and  that  tlie 
evidence  does  not  justify  the  verdict.  The  court  overruled 
the  motion,  and  Spencer  excepted. 

The  damages  are  not  excessive.  In  actions  for  slander,  the 
jury  are  to  determine,. from  all  the  circumstances  of  the  case, 
whatdauiages  ought  to  be  given,  and  they  are  not  confined  in 
their  determination  to  mere  pecuniary  Joss  or  injury ;  and 
unless  the  damages  are  such  as  to  satisfy  the  court  that  the  jury 
acted  from  prejudice,  partiality  or  corruption,  the  verdict 
should  not  be  disturbed.  2  Starkie  on  Slander,  105  ;  Coleman 
V.  Southwiek,  9  Johns.  K.  51 ;  MoNainaray.  King^  2  Gil.  432. 

The  instruction  refused  is  not  the  law.  It  assumes  that,  to 
falsely  ntter  and  |)ubHsh  of  and  concerning  a  woman,  words 
which  clearly  and  unequivocally  impute  to  her  adultery,  is  not 
actionab'e  pir  se.  However  this  may  have  been  at  common 
law,  the  statute  expressly  gives  the  action.  R.  S.  521,  Sec.  1. 
Does  the  evidence  sustain  the  verdict  ? 

iS^umerous  sets  of  actionable  words  are  alleged  in  the  declara- 
tion, and  it  was  necessary,  only,  to  prove  one  of  these  sets  of 
words,  or  counts,  to  justify  the  verdict. 

One  of  them  is  as  follows :  "  You  (the  said  Robert  McMas- 
ters meaning)  come  here  to  defend  these  two  (the  said  Mar- 
tha, wife  of  the  said  William  F.  McMasters,  as  aforesaid,  and 
said  Ann  Copper  meaning)  old  worn  out  whoring  bitches, 
who  have  shaken  their  shirt-tails  at  every  man  in  Stephenson 
county,  and  I  (the  said  William  Spencer  meaning)  can  prove  it." 

Robert  McMasters  testified  to  the  speaking  by  Spencer  of 
the  same  identical  words,  with  the  addition  between  the  word 
"you"  and  the  words  "come  here,"  of  the  words  "God 
damned  son  of  a  bitch." 

The  identical  words  alleged  were  proven,  but  with  the  addi- 
tion of  words  relating  to  another  person,  and  having  no  con- 
nection witli  or  reference  to,  the  charge  against  McMasters'  wife. 

The  rule  laid  down  by  Starkie  is  this :  with  respect  to  vari- 
ances from  oniissio)i,  (that  is,  omission  to  allege  in  the  count, 
all  the  words  spoken),  it  seems,  in  case  of  oral  slander,  to 
be  sufficient  to  set  out  the  words  which  are  material,  and  it  is 
not  even  necessary  to  state  words  Mdiich  may  qualify  • 
the  *objectionab'e  ones.  1  Starkie  on  Slander,  375.  [*407J 
In  this  case,  the  omitted  words  are  wholly  immaterial 
to  the  cliai-ge. 
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In  a  very  early  case,  the  rule  in  oral  slander  is  laid  down  to 
be,  that  though  the  plaintiff  declare  oi  fewer  words  than  the 
defendant  spoke,  yet,  he  decVring  truly  that  the  defendant 
spoke  those  words,  njDon  the  evidence,  it  appearing  tliat  he 
spoke  those  words  which  were  actionable,  and  additional 
words  which  do  not  diminish  nor  alter  the  sense  of  the  words 
truly  alleged  in  the  count,  there  is  no  variance.  Ibid.  376. 
And  this  is  the  rule  laid  down  in  the  subsequent  cases.  Mil- 
ler V.  Miller,  8  Johns.  74 ;  ^an.ford  v.  Gaddis,  15  111.  229. 

It  is  insisted  by  the  defendant,  that  no  evidence  appears  in 
the  record  that  the  plaintiffs  were  husband  and  wife  at  the 
time  of  the  slander.  Iso  such  proof  was  necessary.  It  is 
enough  that  they  were  married  at  the  time  of  bringing  the 
suit,  and  the  evidence  establishes  that  fact.     1  Chitty's  Fl.  83. 

The  motion  for  a  new  trial  was  properly  overruled.  The 
only  remaining  question  is,  did  the  court  err  in  refusing  de- 
fendant leave  to  withdraw  his  plea  of  justilication  ?  In  the 
case  of  Ayres  v.  Kelley,  11  111.  17,  this  court  held,  that  a  de- 
fendant in  trespass  might  of  right  withdraw  his  plea  of  justi- 
fication. And  it  is  undoubtedly  a  general  rule,  that  a  party 
may  abandon  any  substantive  portion  of  his  case,  or  of  his 
defense.  The  opposite  party  cannot  ordinarily  be  injured 
thereby,  but  it  is  otherwise  in  an  action  for  slander. 

In  the  case  of  Sloan  v.  Petrie^  15  111.  425,  this  court  held, 
after  a  full  review  of  the  authorities,  that  if  a  defendant  in 
slander,  pleads  a  justification  with  the  view  of  injuring  the 
plaintiff,  or  without  any  ex]")ectation  of  sustaining  it  by  proof, 
the  jury  may  properly  consider  the  plea  as  a  reiteration  of  the 
slander,  and  as  good  ground  for  enhancing  the  damages. 

The  defendant,  in  this  case,  filed  a  plea,  averring  the  truth 
of  the  slanderous  charges  contained  in  the  plaintiff's  declara- 
tion, filed  his  affidavit,  aven-ing  the  truth  of  his  plea,  and  ob- 
tained a  continuance  of  the  cause.  He  made  no  attem])t,  on 
the  trial,  to  make  good  his  pretended  justification  ;  and,  in- 
deed, it  would  be  difficult,  from  the  nature  of  the  charges,  to 
believe  he  ever  expected  to  prove  them. 

His  plea  had  done  all  the  harm  it  was,  perhaps,  intended  to 
accomplish,  and  then  the  defendant  moved  for  leave  to  with- 
draw it  from  the  files,  thereby  depriving  the  plaintiffs  from 
using  it  as  they  had  a  right  to  do,  before  the  jury. 

The  plea,  together  with  all  the  circumstances  attending  its 
use  by  defendant,  w^as  proper  for  the  consideration  of  the  jury, 
in  determining  upon  the  question  of  malice,  and  the  damages, 
and  the  court  properly  refused  to  allow  it  to  be  withdrawn. 

Judgment  affirmed. 
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.*Orin  p.  Bissel  et  al  v.  Heman  Price.         [*408] 

Appeal  from  Peoria. 

Bn,L  OF  LADiNO — Pakol  evidence. — A  bill  of  lading  is  in  the  nature  of  a 
receipt,  and  may  be  explained  or  contradicted  by  parol  proof.'' 

Same — Prima  facie  evidence.— A  bill  of  lading  is ;;)■//»« /one  evidence, 
and  the  carrier  mu?t  prove  that  the  goods  were  not  as  therein  described.  If 
the  goods  are  damaged  in  other  hands,  but  coming  ta  the  carrier  in  the 
course  of  transit  in  apparent  good  order,  he  may  recover  his  freight  and  ad- 
vances, and  the  owner  must  seek  his  redress,  either  against  the  party  in 
whose  hands  they  were  injured,  or  under  his  original  contract  of  shipment. 

Receiving  and  forwarding  goods  in  transit — Freight  charges. — 
A  common  carrier,  or  a  warehouseman,  may  receive  or  forward  goods,  in 
transit,  and  recover  the  charges  for  freight,  etc.,  incurred  in  the  course  of 
transportation,  which  have  been  paid. 

Pkice  brought  his  action  against  Bissel  &  Co.,  to  recover 
for  advances  made  by  him  on  certain  merchandise  received  of 
J.  D.  Harmon  &  Co.,  who  were  forwarding  merchants  at 
Pern,  and  for  freight  for  trans]iorting  the  same  from  Pern  to 
Peoria.  To  this  action  the  defendants  interposed  several 
pleas.  ]^on  assumpsit,  payment,  and  a  plea  alleging  that  Price 
was  indebted  to  them  (Bissel  &  Co.,)  for  neglecting,  as  com- 
mon carriers,  to  deliver  to  them,  in  good  order  and  condition, 
certain  merchandise,  consisting  of  seventeen  i)ackages,  in  good 
order  and  condition,  which  was  delivered  to  him  as  a  common 
carrier,  at  La  Salle,  to  be  conveyed  to  Peoria,  as  by  bill  of 
hiding,  which  is  set  out  in  hcec  verba,  which  he  neglected  to 
do,  but  that  the  mercliandise  was  injured  by  wet  and  mould. 
Upon  these  pleas,  issue  was  joined.  The  cause  was  tried  by 
Peteks,  Judge,  and  a  jury,  at  March  term,  1855,  of  the  Peoria 
Circuit  Court.  Yerdict  and  judgment  for  the  ]ilaintiflf,  in  the 
Circuit  Court.     The  defendants  then  brought  this  appeal. 

The  evidence  showed  that  the  packages  were  received  in 
ai)]:arent  good  order,  and  that  they  were  not  injured  between 
La  Salle  and  Peoria  ;  that  they  were  delivered  as  they  were 

Cited:  52  111.  254;  55  111.  149;  SBradw.,  507. 

*  A  bill  of  lading  is^^cfwrt/f/o'e  evidence  of  the  quantity  and  quality  of 
the  goods  received.  Clear  proof  would  be  required  to  show  that  the  goods 
receipted  for  were  not  in  fact  received.  Between  the  immediate  parties 
it  IS  open  to  explanation  and  contradiction  by  parol,  so  far  as  it  is  a  receipt, 
l)ut  its  contracting  terms  are  sul)ject  to  the  rules  of  other  written  contracts. 
In  the  hands  of  a  bona  fide  holder  the  bill  is  conclusive  against  the  master, 
so  far  as  the  fact^  may  be  regarded  as  statements  from  the  master's  own 
knowledge,  and,  i  the  goods  were  actually  delivered  to  the  master  against 
the  o\v  ners.  It  is  not  within  the  scope  of  the  master's  authority  to  receipt 
for  goods  not  actualli*  received. 

2  Daniel's  Neg.  Insts.,  739,  40,  §  1729,  1729  a,  and  authorities  cited. 
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received  ;  that  Price  paid  Harmon  &  Co.  tlie  back  charges  on 
the  goods,  amounting  to  ^20;  that  Pj-ice  was  the  captain  of 
the  steamer  Garden  City,  plying  between  La  Salle  and  Peoria. 
The  goods  were  some  of  them  shown  to  have  been  damaged  ^ 
by  wet  and  mould,  but  the  testimony  was,  that  this  injury 
could  not  have  occurred  while  tlie  goods  w^ere  upon  the 
steamer. 

The  defendants  moved  to  exclude  all  testimony  which  went 
to  show  that  the  goods  were  injured  before  they  were  placed 
upon  the  steamer,  on  the  gronnd  that  the  bill  of  lading,  which 
admitted  that  the  goods  were  in  good  order,  was  conclusive 
against  the  plaintiff.  wlr!ch  motion  was  overruled. 

The  following  instructions  were  given,  at  the  instance  of  the 

plaintiff  : 

[*409]         *"If  the  jury  believe,  from  the  evidence,  that  the 

plaintitf  was  master  of  the  Garden  (JIty,  at  the  time  (»f 

the  receipt  and  trans poj-tation  of  the  goods  described   in  the 

bill    of  ladinff,  he  is  entit'ed  to  maintain  his  action. 

That  if  plaintiff,  as  master  of  the  steamb  »at,  carried  the 
goods  of  the  defendant  from  La  Salle  to  Pcuria,  and  there 
delivered  them,  he  is  entitled  to  recover  the  htipulated  price  of 
such  transportation,  and  the  bill  of  'ad!ng  is  presumptive  evi- 
dence of  such  ]u-ice,  and  the  quantity  of  goods  carried. 

That  if  the  plaintitf,  as  such  master,  be mg  a  common  carrier, 
received  such  goods  in  the  ordinary  course  of  business,  and  on 
the  propel-  lino  of  transit,  and  paid  freight  and  charges  there- 
on, to  preceding  carriers  or  warehousemen,  he  is  entitled  to 
receive  the  amount  so  ])aid,  although  the  goods  may  have  suf- 
fered damage  before  they  reached  the  plaintiff,  while  in  the 
hands  of  some  prior  cairier. 

That  the  plaintiff  is  entifed  to  recover  the  amount  of 
freiglit  stipulated,  if  he  performs  his  contract,  and  the  amount 
of  the  previous  charge  paid  by  him,  in  the  ordinary  course  of 
business  as  a  common  carrier,  unless  the  goods  were  injured 
in  his  hands,  and  in  this  event  only,  can  the  amount  of  such 
damages  be  recovered  from  such  freight  and  charges. 

That  a  bill  of  lading  may  be  ex]:)lained  by  evidence,  and  if 
the  jury  believe,  from  the  evidence,  that  the  goods  were  in- 
jured or  wet  before  they  came  into  the  plaintiff's  hands,  and 
that  they  were  externally  in  good  order  and  condition  when 
plaintiff  received  them,  and  that  the  plaintiff  could  not,  with- 
out opening,  have  ascertained  their  actual  condition,  the  mere 
fact  of  his  receipting  for  them  in  good  order  and  well-con- 
ditioned, will  not  preclude  him  from  recovering  the  full 
amount  of  freight  and  charges  proved." 

The  following  instructions,  as  qualified  by  the  court,  by  the 
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insertion  of  what   appears  in    brackets,  were  given  at  tlie  in- 
stance of  the  defendants : 

"First.  Before  the  plaintiff  can  recover  for  advances  made 
or  paid  by  the  Garden  City  to  Isaac  D.  Harmon  &,  Co.,  lie 
must  prove,  to  the  satisfaction  of  the  jury,  that  Isaac  D.  Har- 
mon &  Co.  had  a  vaUd  and  lawful  claim  on  the  goods  to  tliat 
amount,  and  evidence  that  the  Garden  City,  or  her  owners  or 
clerks,  made  such  ]:ayments,  does  not  prove  that  the  amount 
was  lawfully  due  to  Harmon  &  Co.  [I3ut  if  Harmon  A;  Co. 
were  forwarders,  or  warehousemen,  and  received  the  goods  as 
such,  then  the  jury  may  infer  that  the  money  was  rightfully 
paid  to  them.] 

Second.  The  plaintiff  can  on\y  recover  such  amount  as  he 
may  be  entit'Cd  to  by  the  evidence. 

Third.  The  bill  of  lading  shows  that  the  goods 
were  in  good  -order  and  condition  at  the  time  they  [*410] 
were  received  by  the  plaintiff,  and  if  the  jury  believe, 
from  the  evidence,  that  the  goods  were  injured  before,  and  at 
the  time  they  were  received  by  the  defendant,  [and  after  they 
were  received  by  the  plaintiff'  on  the  Garden  City,]  then  the 
defendants  would  have  a  right  to  offset  their  damages  against 
any  valid  claim  the  plaintiff' has  proved  against  tlie  defendants; 
and  if  the  defendants'  dan^ages  exceed  the  amount  of  plaintiff''s 
claim,  as  proved,  the  jury  may  return  a  verdict  in  favor  of  de- 
fendant for  such  over])lus. 

Fifth.  A  consignee  is  the  person  to  whom  the  goods  are 
consigned,  and  before  Isaac  D.  Harmon  &  Co.  could  lawfully 
take  the  defendants'  goods  into  their  possession,  and  make 
.charges  u]ion  them,  they  must  have  had  some  authority  from 
the  defendants,  or  in  some  other  way,  thus  to  take  them  ;  and 
if  there  is  no  evidence,  satisfactory  to  the  jury,  of  such  authority 
then  the  mei-e  fact  that  the  plaintiff  ]:aid  Harmon  &  Co.,  will 
not  justify  the  jury  in  ffnding  a  verdict  for  such  sum  of 
money. 

Sixth.  The  bill  of  lading,  oft'ered  in  evidence  by  the  plaint- 
iff, recites  that  the  goods  were  in  good  order  and  condition  at 
the  time  they  were  received  on  board  the  Garden  City,  and  by 
said  bill  of  lading  the  plaintiff'  contracted  and  promised  to  de- 
liver said  goods,  in  like  good  order  and  condition,  to  the  de- 
fendant?, at  Peoria,  and  if  the  jury  believe,  from  the  evidence, 
that  the  goods  were  not  delivered  in  good  order  and  condition, 
[as  when  received  by  the  plaintiff,]  and  that  the  defendants 
were  injured  thereby,  then  the  defendants  may  offset  their  in- 
jury or  damages  against  any  va^id  claim  the  plaintiff's  may 
ha\e  ].r<)ved  again.-t  the  defendants. 

Seventh.     The  defendants,  having  offered  tlie  bill  of  lading 
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in  evidence,  cannot  be  allowed  to  contradict  or  explain  it,  un- 
less in  showing  fraud  or  mistake,  and  fraud  or  mistake  cannot 
be  inferred,  bnt  must  be  jiroved  [though  it  is  competent  for 
the  plaintiff  to  show  that  the  goods  were  damaged  before  he 
received  them,  and  that  this  was  unknown  to  him  at  the  time 
he  received  them.] 

If  the  jury  believe,  from  the  evidence,  that  there  was  an 
agreement  between  the  captain  of  the  steamboat  Garden  City, 
or  his  authorized  agent,  to  allow  the  defendants  the  amount 
of  damages  that  appraisers,  chosen  by  the  parties,  should  de- 
cide were  done  to  the  goods  shipped  by  the  plaintiff  for  the 
defendants,  which  said  goods  were  in  transit  to  the  city  of 
Peoria,  the  jury  should  then,  in  that  case,  allow  the  defend- 
ants the  full  amount  of  such  appraised  damages  so  made  by 
said  appraisers. 

Gkove  and  McCoy,  for  Appellant. 

W.  F.  Bryak,  for  Appellee. 

[*411]  *Caton,  J.  This  record  presents  several  questions 
of  commercial  law  of  considerable  interest,  though  of 
no  great  difficulty.  They  are  such  as  arise  in  and  affect  every 
case  of  the  transportation  of  goods  from  one  part  of  the  coun- 
try to  another,  which  are  forwarded  over  the  different  public 
conveyances,  by  land  and  water,  acting  as  comm«m  carriers, 
which  are  spread  all  over  the  country,  doing  an  incalculable 
amount  of  business,  and  which  are,  in  a  mannar,  connected  to- 
gether by  warehousemen  through  whose  hands  the  goods  they 
carry  pass  from  one  carrier  to  another.  These  various  insti- 
tutions, if  the  expression  may  be  allowed,  are  an  inimense  pub- 
lic convenience,  if  ])roper\y  and  honorably  conducted  ;  while,  on 
the  other  hand,  their  position  enables  them  to  practice  a  con- 
stant system  of  ]3eculation,  oppression,  fraud  and  injustice 
where  there  is  a  disposition  to  pursue  such  a  course,  to  which 
individuals  are  often  inclined  to  submit,  rather  than  vindicate 
their  rights  at  a  cost  and  trouble  greater  than  the  amount  suf- 
fered by  the  wrong  jierjietrated.  While,  therefore,  it  is  the 
duty  and  the  ]wlicy  of  the  courts,  and  of  the  law,  to  protect 
these  forwarders  and  cai-riers,  when  they  have  acted  fairly, 
justly  and  in  good  faith,  so  on  the  other  hand,  they  cannot  be 
too  strict  in  visiting  them  with  the  most  exemplary  judgments, 
Avhenever  a  disposition  is  evinced  to  prey  upon  those  whom 
they  suppose  are  at  too  great  a  distance  to  protect  their  rights, 
or  prefer  to  submit  to  the  injustice,  rathei-  than  the  exj^ense 
of  a  prosecution.     Whenever  such  cases  are  met  with,  exam- 
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pies  should  be  made,  but  care  should  be  taken  that  the  inno- 
cent are  not  made  to  suffer  for  the  misdeeds  of  the  guilty. 

General  convenience  and  the  j^nblic  wants,  may  be  said  to 
be  the  legislators  by  which  this  branch  of  the  law  has  been 
formed.  As  these  may  dictate,  it  adopts  itself  to  new  modes 
of  conveyance  and  new  channels  of  trade,  and  while  it  may  not 
always  be  ab^e  to  protect  some  against  inconvenience  and  oth- 
ers against  injustice,  by  the  adoption  of  such  rules  as  will,  in 
general,  forward  the  conmiercial  transactions  of  the  commu- 
nity, with  the  least  delay,  and  the  least  embarrassment  possi- 
ble, yet,  in  this  respect,  it  suffers  an  infirmity  common  to  all 
other  branches  of  the  law.  Were  such  rules  adopted  as  would 
always  secure  the  owner  of  goods  against  any  possibility  of  a 
loss,  from  the  carelessness  and  the  dishonesty  of  every  carrier 
or  warehouseman,  through  whose  hands  they  may  have  passed 
in  the  course  of  a  long  journey,  the  innocent  would  often  have 
to  suffer  for  the  wrongs  of  the  guilty,  for  in  no  other  way,  in 
many  cases,  could  the  result  be  accomplished.  In  this  way 
would  the  channels  of  commerce  become  so  oppressed  with 
dangers,  that  the  price  of  transportation  would  become  so  en- 
hanced, that  the  tax  upon  the  community  would  be 
gi-eater  than  the  benefit  to  be  derived  from  *tliischar-  [*412] 
acter  of  insurance.  So,  on  the  other  hand,  should  the 
honest  carrier  always  be  j^rotected  from  liability  for  losses 
when  he  has  acted  in  good  faith,  and  with  due  caution,  such 
facilities  to  despoil  goods  M'ith  impunity  would  be  afforded  to 
dishonest  carriers,  that  the  rights  of  owners  of  goods  would 
be  too  insecure  and  precarious. 

The  facts  in  this  case  are  succinctly  these :  J.  D.  Harmon 
&  Co.,  warehousemen  at  La  Salle,  shijiped  a  quantity  of  goods 
packed  in  tight  cases,  on  board  the  plaintiff's  steamboat,  be- 
longing and  consigned  to  the  defendants  at  l*eoria.  Harmon 
&  Co.  had  advanced  charges  upon  the  goods,  and  shipped 
them,  subject  to  these  advances  and  their  charges.  Upon  re- 
ceiving the  goods  on  board  his  steamer,  the  plaintiff  advanced 
to  Harmon  &  Co.  their  charges,  and  executed  bills  of  lading, 
in  the  usual  form,  acknowledging  the  receipt  of  the  goods  in 
good  order  and  condition,  and  agreeing  to  deliver  them  to  the 
consignee,  at  Peoria,  in  like  good  order  and  condition,  he  pay- 
ing the  charges  thus  advanced,  as  specified  in  the  bill  of  lading, 
and  a^so  the  i>laintiff's  freight,  for  the  transportation.  Upon 
the  arrival  of  the  steamer  at  Peoria,  the  goods  were  landed 
and  put  into  the  hands  of  W.  C.  Boilvin  '&  Co.,  warehouse- 
men there,  with  the  bill  of  charges,  freight  ,  etc.,  from  whom 
the  defendants  received  the  goods.  The  packages  at  this  time 
were  in  apparent  good  order,  as  when  received  by  the  plaint- 
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iff,  at  La  Salle,  bnt  upon  opening  the  cases,  after  tliey  were 
received  at  the  defendants'  store,  the  goods  were  found  to  be 
damaged.  Y^heienpon  tlie  defendants  refused  to  pay  the 
plaintiff  tlie  amount  of  his  freight  and  advances  to  J.  D.  Har- 
mon &  Co.  for  antecedent  charges  on  the  goods,  to  recover 
which,  this  suit  was  brought.  IJpou  the  trial,  the  evidence 
satisfactorily  established  that  the  damage  was  done  to  the 
goods  previous  to  their  coming  into  the  plaintiff's  possession, 
and  that  they  were  delivered  to  the  defendants  in  as  good  or- 
der and  condition  as  when  received  by  him  of  Harmon  &  Co., 
at  La  Salle.  The  admissibility  of  this  proof,  in  contradiction 
to  the  bill  of  lading,  was  objected  to,  and  admitted  by  the 
court,  and  this  presents  the  first  question  to  be  considered.  It 
is  said  that  the  bill  of  lading  is  the  plaintitl's  written  acknowl- 
edgment that  the  goods  were  in  good  order  when  received  by 
him,  wliich  he  shall  not  be  permitted  to  deny  or  contradict. 
The  simple  answer  to  this  objection  is,  that  it  is  not  the 
law.  The  bill  of  Jading  is,  in  contemplation  of  law,  in  the 
nature  of  a  receipt,  so  far  as  the  quantity  and  condition  of  the 
goods  is  concerned,  and  as  such,  is  open  to  explanation,  or  even 
contradiction,  by  parol  proof.  The  forwarding  business  would 
become  impracticable,  if  tlie  carrier,  when   he  receives  the 

goods,  is  bound  to  open  and  examine  every  package, 
[*413]     before  *he   signs  a  bill   of  lading  for  them.     The 

bill  of  lading,  no  doubt,  is  p7'ima  facie  evidence  that 
the  goods  were  as  described  therein,  and  throws  upon  the  car- 
rier the  burthen  of  showing  that  they  were  different,  and  that 
he  was  deceived  or  defrauded  when  he  signed  the  bill  of  lad- 
ing. Were  the  rule  otherwise,  the  carrier  could  never  safely 
sign  a  bill  of  lading,  especially  in  the  form  now  universally  in 
use,  without  subjecting  the  goods  to  an  examination  which 
would  be  immeasurably  detrimental  to  shippers,  vastly  more 
injurious  in  its  general  operation  upon  them,  than  the  rule  of 
law  which  lets  in  the  very  truth  of  the  case,  and  exonerates 
one  from  liability,  who  is  in  fact  guilty  of  no  wrong.  But  as 
a  question  of  authority,  we  consider  the  rule  as  well  settled. 
Angell's  Law  of  Carriers,  Sec.  231;  Bates  v.  TotZtZ,  1  Moo. 
and^Kob.  186  ;    Warden  v.  Green,  6  Watts,  424. 

It  is  next  objected  that  the  plaintiff  had  no  right  to  make 
the  defendant  his  debtor,  without  his  knowledge  or  consent, 
by  paying  to  Harmon  &  Co.  their  charges  against  the  goods  ; 
that  it  was  in  effect  nothing  less  than  ;nirchasing  of  them  a 
demand  against  him,  the  legal  title  to  which  could  not  be  thus 
transferred.  This  is  in  fact  invoking  a  ]:rinciple  of  law,  when 
it  has  no  fitness  or  application  to  the  transaction  to  which  it  is 
sought  to  be  applied.     The  reason  of  this  is  founded  in  com- 
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mercial  couvenionce  and  necessity,  from  wliicli  has  originated 
a  universal  custom,  pervading  the  whole  country,  indeed,  it 
might  be  said,  the  whole  commercial  woi-ld,  which  has  been  so 
long  established  and  so  universally  known,  that  the  courts 
themselves  have  long  taken  notice  of  and  recoo-nized  it,  and 
lience  it  has  become  a  j^art  of  the  law  itself.  This  commer- 
cial convenience  and  universal  necessity  is  the  true  reason  why 
this  principle  has  been  engrafted  upon  and  become  a  part  of 
the  law  itself,  ahhough  for  the  sake  of  harmony,  and  to  avoid 
apparent  contradictions  in  legal  maxima,  artificial  reasons  have 
been  invented,  and  legal  im^^lications  raised,  in  order  to  support 
it.  Thus  it  has  b3eti  said  that  every  carrier  and  intermediate 
warehousemm,  through  whose  hands  goods  are  shipped,  be- 
comes the  agent  of  the  owner  of  the  g^ods,  and  has  implied 
f.  1^',  v'-'v  fi-  )<u  him,  as  such  agent,  to  advance  previous  charges 
upon  them,  anl  collect  thorn  again  from  the  next  carrier  or 
wa  ell  /  11  !i  ;ito  whose  hands  he  delivers  them.  By  such 
an  iniplicition  of  authority,  the  creation  of  an  agency  and  the 
.1 '.'^'.ntment  of  an  agent  by  the  owner  is  presumed,  which  is 
often  in  direct  contradiction  to  the  truth  of  the  case,  for  goods 
often,  in  the  course  of  their  transit,  get  into  the  hands  of  per- 
sons in  direct  an  1  positive  contradiction  to  the  express  direc- 
tion? and  appointment  of  the  owner,  and  yet  such  parties  are 
held  to  have  been  appointed  his  agent  to  pay  previous  charges 
upon  the  goods,  and  are  authorized  to  contract 
*adebt  for  the  owner,  and  charge  him  with  a  liability,  P^l-i] 
by  paying  money  to  his  use,  to  satisfy  such  previous 
chaiges. 

But  it  is  of  little  moment,  ujion  what  ground  this  authority 
of  a  stranger,  to  create  a  liability  against  a  party  of  which  he 
was  entirely  ignorant  at  the  time,  and  to  Avhich  he  would,  per- 
haps, have  objected,  had  he  known  it,  is  placed.  Whether  we 
say  we  will  in-esumo  autbority  from  the  owner,  in  cases  where, 
had  lie  been  consulted,  he  would  never  have  conferred  it,  or 
whether  we  say  that  the  law,  originating  in  general  conven- 
ience and  the  necessities  of  trade,  and  not  the  party  himself, 
has  conferred  the  authority  to  forward  the  goods,  and  charge 
them  as  they  pass  into  different  hands,  with  all  previous  charges 
incurred  in  the  cou'i'se  of  transportation,  the  result  is  the 
same;  and  it  is  of  more  moment  to  inquire  what  is  the  nature, 
character  and  extent,  of  the  authority  thus  created,  either  by 
the  law  or  the  iJarty.  This  authority  extends  no  further  than 
is  reasonably  required  by  the  necessities  of  the  case.  It  is 
strictly  limited  by  the  requirements  of  commercial  conven- 
ience.' While  the  warehouseman  or  the  carrier  is  authorized 
to  ad\ance  for  and  on  account  of  the   consignee,    previous 
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charges  upon  tlie  goods,  lie  is  bonnd  to  act  in  good  faitli  to- 
ward, and  to  carefully  watch  the  interests  of,  the  owner,  who- 
ever he  may  be.  He  is  bound  to  do  this,  to  the  same  extent 
that  a  prudent  man  would,  were  he  present  and  acting  for  him- 
self. He  must  see  that  the  goods  are  in  apparent  good  order, 
as  described  in  the  previous  bill  of  lading,  or,  if  not,  use  rea- 
sonable exertions  to  ascertain  how  they  became  damaged,  and 
the  party  liable  therefor.  So,  also,  to  the  same  extent,  he  must 
see  that  the  previous  charges  are  reasonable  before  he  is  author- 
ized to  pay  them;  for  it  is  not  every  charge,  which  every  ex- 
tortioner, through  whose  hands  goods  in  transitu,  may  see  fit 
to  impose  upon  them,  that  he  is  authorized  to  pay,  and  thus, 
fix  upon  the  owner  a  certain  liability  to  that  extent.  So,  also, 
he  must  use  due  discretion  and  dispatch  in  forwarding  them. 
In  a  word,  in  discharging  this  duty,  or  if  you  please,  in  per- 
forming this  agency,  he  must  act  in  good  faith,  and  with  rea- 
sonable circumspection  and  diligence.  When  he  has  done  this, 
he  has  done  what  the  interest  of  the  owner  required,  and  what 
the  law  has  imoosed,  and  the  owner  is  bound  to  recognize  and 
sanction  it.  White  v.  Vaim,,  6  Humj^h.  70  ;  Bowman  v.  Hil- 
ton, 11  Ohio,  303  ;  Angell  on  Carriers,  Sec.  414.  Such,  we 
understand  to  be  the  duty  of  those  engaged  in  the  public  em- 
ployment of  forwarding  goods,  and  such  the  obligations  of  the 
owner  of  the  goods,  forwarded  by  means  of  common  carriers  ; 
and  such  were  substantially  the  pi-inciples  of  law  laid  down  by 
the  circuit  court  for  the  government  of  the  jui-y  in  tbeir  de- 
liberations upon  the  evidence  in  this  case.  Under  such 
[*415]  instructions  the  jury  found  a  verdict  for  the  ''^  plaint- 
iff for  the  amount  of  his  advances  and  freio;hts,  de- 
ducting  nothing  for  the  damages  which  the  goods  had  sus- 
tained while  in  ether  hands..  For  those  damages  he  must  seek 
his  remedy  under  his  original  contract  of  shipment,  if,  as  is 
usually  the  case,  that  be  broad  enough  to  protect  him,  .oi: 
against  the  party  in  whose  hands  the  goods  were  actually  dam- 
aged. 

The  judgment  of  the  circuit  court  must  be  affiimed. 

Judgment  affirmed. 
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Jeffeeson  Wall  v.  Lewis  S.  Goodenough. 

Appeal  from.  La  Salle. 

iNSTrvtrcTiONS  TO  JURY. — Courts  may  instruct  juries  upon  the  hypothesis 
of  a  given  or  assumed  state  of  facts;  or  upon  a  contingent  stato  of  "facts,  in 
case  the  jury  should  so  find  Iheiu;  but  an  instruction  should  not  be  so  word- 
ed as  to  determine  a  fact,  and  tell  the  jury  that  this  fact  is  evidence  of  anoth- 
er fact.* 

Landlord  and  tenant — Posrrssion — Forfeiture  of  term  by  ten- 
ant— Rights  of  landlord. — The  possession  of  a  tenant  is  that  of  the 
landlord,  in  fact  and  in  law ;  and  the  effect  of  a  disclaimer,  disseizin  or  at- 
tornment to  an  adverse  claimant,  or  collusion  with  an  adverse  claimant  to 
deliver  possession,  as  between  the  landlord  and  tenant,  and  those  thus  claim- 
ing under  a  tenant,  (unless  a  descent  cast  by  death  of  disseizor,)  would  be  a 
forfeiture  of  the  term,  and  the  landlord  may  enter,  or  bring  ejectment  or 
fcrnble  detainer." 

Forcible  detainer — Effect  op  finding  by  ,tury. — A  finding  by  a 
jury  in  an  action  for  forcible  detainer,  that  the  defendant  is  guilty  of  with- 
holding the  possession,  does  not  warrant  a  judgment  for  plaintiff,  it  not  be- 
ing responsive  to  the  complaint.  The  allegations  and  proofs  must  corre- 
spond. 

When  landlord  may  maintain  forcible  entry  without  formal 
RE-ENTRY. — Where  a  tenant  vacates  premises,  and  the  landlord  has  posses- 
sion by  placing  goods  tliereui,  he  may  maintain  a  proceeding  for  forcible 
entry  against  an  intruder,  without  making  a  formil  re-entry." 

This  was  a  proceeding  for  forcible  entry  and  detainer. 

The  p]aintitt'  below  leased  the  pi-emises  in  controversy  for 
one  year  to  one  Pentield,  who  immediately  took  possession  of 
the  same  imder  the  lease,  and  continned  in  tlie  actual  posses- 
sion for  about  six  months,  when  he  abandoned  the  premises, 
leaving  them  unoccupied.  On  the  same  day  that  Penfield  left, 
and  a  few  hours  after  he  had  gone,  the  defendant  below  moved 
his  family  into  the  house  situated  on  said  premises.  When 
he  entered,  there  was  no  person  in  possession,  and  the  doors 
to  the  house  were  partly  oren.. 

There  is  no  evidence  showing  that  the  defendant  below 
came  into  the  possession  of  the  premises  by,  through  or  un- 


Cited:  18  111.  266;  S9  111.  28. 

"  Sherman  r.  Dutch,  oiife  283. 

•^  The  possession  of  tenant  is  the  possession  of  the  landlord.  Pattersons. 
Hubbard,  .30  III.  201.  And  the  denial  by  tenant  of  landlord's  title  forfeits 
tenant's  rights.  Doty  r.  Burdick,  83  111.  473.  A  tenant  cannot  deny  his 
landlord's  title  except  where  he  has  been  induced  by  artifice,  fraud  or  mis- 
take, to  accept  the  lease.  Carter  r.  Marsh;dl,  72  111.  G09:  Alwood  r.  Man- 
field,  .33  III.  453;  Coppinger  r.  Armstrong,  8  Bradw.  210;  St.  John  v.  Quit- 
zow,  72  III.  ?34;  Hardin  v.  Forsythe,  99  III.  312. 

<=  Where  the  entry  wa'^  unlawful,  no  notice  is  necessary  before  bringing 
ejectment.  Murphy  v.  Williamson,  85  111.  149. 
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der,  or  by  collusion  with  the  tenant  of  the  complainant,  or 
that  he  entered  as  the  tenant  of  the  complainant. 

The  plaintiif  had  some  articles  of  furniture  in  the  house, 
which  had  remained  in  it  during  the  tenancy  of  Pentield, 
which  were  left  in  it  by  PentieM,  and  were  in  it  when 
[*4:16]  "Wall  took  possession  *of  the  house.  The  jury,  by 
their  verdict,  found  the  defendant  guilty  of  with- 
holding from  the  plaintiff  possession  of  the  premises,  as  in  said 
plainticf's  complaint  alleged  and  described. 

The  fourth  instruction  referred  to  in  the  opinion  is  as  fol- 
lows: "  The  undisputed  possession  of  the  ]>laintiff  for  between 
two  and  three  years,  is  evidence  of  his  title  and  right  of  pos- 
session in  him,  until  a  better  title  is  shown." 

This  appeal  was  taken  from  the  La  Salle  County  Court,  H. 
G.  Cotton  presiding.  The  judgment  was  rendered  at  March 
term,  1855,  of  that  court. 

D.  P.  Jones,  for  Appellant. 

B.  C  Cook,  for  Appellee. 

ScATES,  C.  J.  The  fourth  instruction  asked  by  defendant, 
and  given  by  the  court,  assumes  as  a  fact  that  defendant  had, 
and  had  proved  that  he  had,  undisputed  possession  between 
two  and  three  years.  Courts  may  instruct  upon  the  hypothe- 
sis of  a  given  or  assumed  state  of  facts,  and  tliey-  may  instruct 
upon  a  contingent  state  of  facts,  in  case  the  jury  sliould  so 
hnd  them  from  the  evidence.  But  the  wording  of  this  in- 
struction finds  the  fact  to  be  so,  and  tells  tlie  jurv  that  this 
fact  is  evidence  of  another  fact,  to  wit,  title  and  right  of  ]jos- 
session  in  defendants.  The  court  should  have  left  the  finding 
of  the  first  named  fact  to  the  jury  upon  the  evidence,  and  in- 
structed them,  that  if  they  should  find  it  to  exist,  then  the 
other  inference  might  be  drawji  from  it. 

I  am  not  at  all  ja'e pared  to  sanctibn  the  first  instruction 
given  for  plaintiff  liere,  but  not  being  presented  by  the  assign- 
ment of  error,  shall  not  examine  authorities  upon  it.  The 
second,  and  the  modification  asked  of  defendant's  second,  were 
both  properly  refused.  Doubtful,  and  unstab'e  indeed,  would 
be  the  title  and  possession  of  Jandlords,  if  the  law  was  as  hero 
laid  down.  The  possession  of  the  tenant  is  the  possession  of 
the  landlord,  in  fact  as  well  as  in  law  ;  and  all  the  effect  of  a 
disclaimer,  disseizin,  or  attornment  to  an  adverse  claimant,  or 
collusion  with  him  to  deliver  possession,  as  between  the  land- 
lord and  tenant,  and  those  thus  claiming  under  such  tenant, 
unless  a  descent  cast  by  death  of  disseizor,  would  be  a  forfeit- 
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m-e  of  the  term,  and  the  landloi-cl  miglit  enter,  or  bring  eject- 
ment, or  forcible  detainer.  The*  principle  is  very  tally  and 
strongly  applied  in  ecpiity,  as  well  as  at  law,  in  McCartney  v. 
Hunt  et  al.,  16  111.  R.  76,  where  tlie  court  dismissed  a  bill 
tiled  to  enjoin  the. landlord  from  recovery  in  a  forcible  detainer 
against  the  owner  of  tha  fee,  who  had  obtained  possession  by 
collusion  with  the  tenant. 

*The  judgment  is  not  warranted  by  the  finding.,  be-  [*417] 
cause  it  was  not  responsive  to  the  complaint  for  a 
forcible  entry.  The  veidict  may  be  admitted  to  be  true,  and 
still  the  defendant  have  no  riglit  of  recovery  ;  for  the  plaint- 
iff may  justly,  peradventure,  withhold  the  possession,  under  a 
lease  from  defendant. 

The  statute  has  given  two  grounds  for  this  action — a  foi'- 
cible  entry,  and  a  forcible  detainer;  one  begins  unlawfully  by 
force,  the  other  pos^ession  connnences  lawfully,  but  its  con- 
tinuance becttmes  unlawful,  and  is  deemed,  therefoie,  foi cible. 
The  former  redresses  the  acts  of  a  tres})asser,  the  latter  those 
of  a  tenant.  Rev,  Stat.  p.  256,  Sec.  1.  The  ]'roofs  and  alle- 
gations must  corres]'ond  in  this  as  in  other  actions.  Snedecker 
v.  Qt(irl\  7  Halstead  R.  129.  So  a  chaige  that  two  were 
joint  tenants,  is  not  supported  by  proof  of  the  single  tenancy 
of  one.  On  a  warrant  for  forcible  detainer,  the  inquest  be- 
jore  the  magistrate  found  the  ''right  of  possession"  in  plaint- 
iff. This  in(p.i€st  was  traversed^  and  on  ti'ial,  the  jury  found 
tlie  "inquest  true,"  and  defendant  "guilty  of  the  forcible  de- 
tainer cunijilained  of  in  the  warrant."  Held,  that  the  latter 
]  art  of  the  linding  was  n;)t  resj^onsive  to  the  issue,  and  could 
not  helj)  the  inquest,  which  was  not  sufficient  to  support  a 
judgment  of  restitution  in  this  summary  mode  of  proceeding 
by  statute.     Todd  v.  Bates,  3  Bibb  R.  100. 

.  There  is  nothing  to  aid  this  defective  finding  by  intendment, 
as  in  some  cases  there  may  be.  See  Colb  v.  Bryan,  3  Bos. 
and  Pul.  R.  352.  It  is  contended  that  an  action  of  trespass 
ijuare  clausum  f regit,  Qo\uA  not  be  maintained  by  the  land- 
lord, under  such  ciicnmstanees,  as  shown  by  the  proofs  in  this 
case,  and  so  he'd  in  Campbell  v.  Arnold,  1  John.  R.  511,  and 

Wfc/x/iam  V.  Freeman,  12  John.  R.  183,  and  laid  down  in  9 
Bacon  Abrid.  C.  458-9,  title  Trespass,  for  want  of  possession 
in  fact.  The  same  sort  of  possession  in  fact  seems  to  have 
been  required,  or  within  the  terms  or  meaning  of ,  the  statute 
of  forcib'e  entry  and  detainer  in  Kentucky,  and  without  which 
the  action  could  nut  be  maintained.  McClelland  v.  Sjjrigg, 
3  B:bb  R.  266;  ^QnertemusY.  Breclenridge,  5  Dana  R.  125; 
HudgensY.  Temple,  12  B.  Monroe  R.  201. 

But  on  the  contrary,  actual  possessiun,  though  without  title, 
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will  enable  a  party  to  maintain  tr->s]\ass,  and  forcible  entry  ; 
even  a  tenant  in  nnclor  a  voad  lease ;  Graham  v.  Peat^  1  East 
E.  244  (edition  1845,  p.   123). 

This  remedy  in  favor  of  mei-e  actual  possession  is  not  in- 
consistent with  the  landlord's  right  of  pos,session,  nor  will  the 
fact  of  there  having  been  such  a  possession  in  fact  destroy  all 
right  to  possession  or  remedy  by  our  statute.  Courts 
[*418]  will  not  incline  *to  find  any  and  every  trespass  ui;on 
an  owner's  possession,  a  disseizin,  ^qq  Blood  y.  Wood, 
1  Metcalf  R.  528. 

It  is  to  be  observed  that  much  of  the  strictness  and  formal- 
ity of  the  •conmion  ]aw,  in  relation  to  being  in  possession  and 
mak'ng  livery  of  seizin  to  make  a  conveyance  operative  and 
eifectual,  has  been  repea^.ed.     Rev.  Stat.  1845,  102,  Sec.  1. 

Our  statute,  in  relation  to  forcible  entry  and  detainer,  lias 
not  ccnlined  it  to  cases  of  actual  or  constructive  possession; 
nor  do  we  regard  the  act  as  contemplating  a  trial  of  the  gen- 
eral question  of  title  under  it.  But  it  does  seem  to  contem- 
plate a  remedy  by  which  one  in  ]X)ssession  may  vindicate  it 
against  entries  by  force,  or  withholding  of  possession  by  ten- 
ants after  the  termination  of  their  leases.  After  the  tenancy 
is  at  an  end,  I  must  think  thestatute  intended  such  a  possession, 
or  a  right  of  possession,  as  being  in  the  landlord,  as  would  sus- 
tain the  action  for  forcible  entry  against  a  trespasser,  as  well 
as  the  tenant,  w^ithout  a  formal  re-entry.  But  in  this  case, 
there  was  such  proof  of  actual  delivery  by  quitting  and  sur- 
rendering upon  notice,  and  ct)ntinuing  his  goods  in  the  ju-em- 
ises,  as  would  sustain  a  finding  of  actual  |)OSsession.  Bodily 
presence  upon  the  land  is  not  essential  under  all  circumstances 
to  possession. 

Judgment  reversed  and  cause  remanded  for  new  trial. 

Judgment  rex:ersed. 


The  La  Salle  County  MANUFACTURrNG  Compaxy,  v. 
The  City  of   Ottawa. 

Ajjpeal  from  La  Salle  County  Court. 

Leask — Taxatton— Sat.r  Qv 'iexvxt's  intri;e«!t.— a  lease  for  a  term 
exceeding  ten  years,  of  lands  belinynii,'-  to  the  State,  including-  cnnal  lands, 
etc.,  with  the  improvements,  may  be  taxed,  and  the  interest  of  the  tenant 
sold.     It  Avould  seem  that  it  may  be   sold  on  execution.  ' 

Same— Judgment.— The  judgment  should  be  against  the  leasehold  inter- 
est, where  it  is  rendered  for  non-payment  of  taxes. 
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This  was  an  application  by  the  defendant  in  error,  at  the 
December  term  of  said  La  Salie  County  Court,  1854,  for  a 
judgment  against  lot  4.  in  block  21,  in  the  town  of  Ottawa, 
for  the  non-j.ayment  of  the  corporation  tax  assessed  on  the 
leasehold  interest  of  plaintiffs  in  error,  in  mills  and  machinery 
erected  on  said  lot. 

The  record  shows  tliat  the  application  was  resisted  by  plaint- 
iffs in  error,  for  the  reason  that  the  fee  in   said  lot 
was,  at  the  *time  of  the  assessment  of    tlie    tax  and     ^419] 
the  application  for  judgment,   in  the  trustees  of  the 
Illinois  and  Michigan  canal. 

It  also  shows  that  plaintiffs  in  error  were  lessees  of  tlie  lot 
aforesaid,  having  leased  the  same  of  the  La  Salle  Hydraulic 
Company,  for  the  term  of  twenty  years.  The  lessors  having 
a  lease  thereof  from  the  trustees  of  the  canal. 

It  also  a]ipears  that  plaintiffs  in  error  were  the  lessees  of 
defendant  in  error  of  said  lot. 

The  application  for  judgment  against  said  lot  was  granted  by 
said  county  court,  and  a  judgment  against  said  lot,  or  so  mucli 
thereof  as  was  necessary  to  pay  the  tax  assessed  and  the  costs 
of  the  proceeding,  was  rendered  by  the  county  court. 

The  question  is,  was  the  leasehold  interest  of  plaintiffs  in 
error  liable  for  the  corporation  tax  at  all  and  if  so,  could  it  be 
assessed  as  real  estate,  and  a  judgment  renderecT  against  the  lot 
for  the  non-payment  of  the  taxes. 

HoLi.iSTEE  and  Cavaklt,  for  Plaintiffs  in  Error. 

BusHKELL  and  Gray,  for  Defendant  in  Error. 

ScATES,  C.  J.  A  lease  for  a  term  exceeding  ten  years,  of 
lands  belonging  to  the  State,  or  any  religious,  scientific,  or 
benevolent  society  or  institution,  whether  incorporated  or  not, 
and  school  and  ministerial  lands,  shall  be  considered,  for  all 
purposes  of  taxation,  as  the  property  of  the  ]  erson  so  holding 
the  same,  and  shall  be  listed  as  such,  as  in  other  cases.  Acts, 
1853,  ]).  39,  Sec.  5.  Canal  lands  and  lots  may  be  justly  con- 
sidered as  the  property  of  the  State,  within  the  true  intent  and 
meaning  of  the  foregoing  section,  for  the  State  has  an  interest 
in  them  until  sold  by  the  trustees  of  the  canal,  for  the  ]  ay- 
ment  of  the  land  debt  due  from  the  State,  and  upon  the  full 
payment  of  that  debt,  all  the  lands  and  lots,  etc.,  not  sold  will 
revert  to  the  State.     A])pen.  Eev.  Stat.  1845,  p.  613,  Sec.  19. 

By  its  charter,  the  city  of  Ottawa  is  authoi-ized  to  assess  a 
fax  uron  all  the  real  and  personal  property  within  its  limits. 
Priv.  Acts,  1853,  p.  310,  Article  9,  Sec.  1.     And  if  there  be  no 
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goods  and  chattels  of  tlie  owner  wliereof  to  levy  the  taxes,  (p. 
312,  Sec.8,)  the  collector  may  make  out  a  list  of  the  real  estate, 
give  notice,  and  obtain  a  judgment  for  the  sale  of  the  land  for 
such  nnjaid  taxes,  etc.  (Sees.  9,  10,  ibid.);  and  this  may  be 
done  before  the  county  court.     Acts  1854,  p.  22,  Sec.  1. 

"Real  property,"  and  "  land"  is  defined  to  include  not  only 
the  land  itself,  with  all  things  contained  thereon,  but  all  build- 
ings, structures,  iTuprovements,  and  other  fixtares  thereon  and 
all  rights  and  privilegas  belonging  or  in  anywise  ap- 
[*420]  pertaining  *the]'eto.  Acts  1853,  p."35.  Sec.  2.  Under 
such  views  of  the  law-makers  as  to  what  shall  be  tax- 
able real  estate,  and  for  reaching  a  leasehold  interest  of  more 
than  ten  years,  we  cannot  doubt  buttliat  they  intended  to  treat 
the  leasehold,  as  land,  and  reach  the  possession  w^ith  its  im- 
provements, privileges  and  usufruct,  by  a  proceeding  in  rein. 
for  the  enforcement  of  payment  of  taxes.  The  tenant  in  pos- 
session could  surely  maintain  ejectment  for  the  recovery  of 
ihe  possession  of  his  term,  if  wrongfully  ousted  or  dis- 
possessed. 

The  difficulty,  in  the  mind  of  counsel  in  the  argument, 
seemed  to  rest  upon  the  assumption  that,  by  the  judgment  and 
sale  of  the  land  for  the  taxes,  the  fee  would  pass  to  the  pur- 
chaser, and  so  the  State  wouM  lose  title,  or  the  canal  trustees, 
while  the  lands,  as  to  them,  were  not  taxable;  or  else  nothing 
would  or  could  pass  by  the  sale. 

Such  is  not  the  meaning  of  the  provisions  referred  to  ;  nor  the 
consequences  resulting  from  such  a  proceeding.  We  under- 
stand the  provisions  as  declaring  that  such  leasehold  interests 
shall  be  deemed  to  be  the  land  or  real  property  of  the  lessee 
for  the  pnirposes  of  taxation,  and  the  enforcemen  of  their  pay- 
ment. But  whi'e  the  interest  of  the  tenant  is  to  be  treated  as 
real  estate,  or  the  land  of  the  tenant,  it  can  only  be  for  the 
jiurposes  of  a  judgment  and  sale  of  his  interest,  which  will, like 
the  fee  of  the  land  itself,  be  capable  of  the  delivery  of  posses- 
sion, or  a  seizin  or  manucaption  by  the  purcliaser,  for  the  en- 
joyment, possession,  and  taking  tlie  usufruct  during  the  term. 
The  same  might  be  taken  and  sold  on  execution  ;  whether  as 
i"ealty  or  j^crsonaHy,  could  make  no  ditferenee;  for  if  the 
slicritf  could  not  deliver  possession  of  the  land,  itself,  in  the 
name  of  and  as  the  leasehold  interest,  like  personalty,  the 
purchaser  could  recover  ])ossession  in  ejectment.  This  rem- 
edy by  judgment  against  the  leasehold  interest,  which  car- 
ries the  actual  jiossession,  is  not  therefore,  inappropriate  in 
fact  for  such  an  interest,  whatever  it  may  theoreticiilly  be,  ac- 
cording to  the  distinctions  ma'ntained  in  law.  It  is  in  law  of 
a  mixed  character  of  property,  and  denominated  a  chattel  :eal 
4i:s 
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It  may  be  as  we  tliink  it  lias  been  in  these  acts,  for  all  practical 
business  ]iurposes,  deemed  to  be  land,  and  subjected  to  the 
specitic  remedies  or  actions  r?i  rem.  as  other  real  estate.  And 
when  so  treated  and  proceeded  against,  we  shall  not  run  into 
the  error  and  contusion  of  selling  or  supposing  we  sell  the 
fee  of  the  land,  which  may  not,  as  in  this  case,  be  taxable.  But 
while  we  call  and  treat  the  leasehold  as  land  and  proceed  in 
rem.  against  it  to  judgment,  and  sell  it,  it  is  nevertheless  but 
the  right  of  possession  and  enjoyment  of  the  land  under,  dur- 
ing and  according  to  the  lease. 

*The  leasehold  estate  is  doubtless  but  a  real  chattel,  [*'i21] 
and  would  pass  to  the  executor  or  administrator,  and 
such  would  be  the  character  of  mere  tixtures  for  mere  purposes 
of  trad^, etc.  YanNess  et  al.  v.  Pacard.,  2  Pet.  R.  137.  But  still, 
the  legislature  may,  and  in  this  case  has,  as  we  think,  impressed 
it  with  the  character  of  land  for  the  purposes  of  assessing  and 
collecting  taxes.  It  should  be  against  the  leasehold  interest  as 
land,  that  the  judgments  should  be  rendered.  That,  and  that 
alone,  isliab'etosa'e,andshouldbe  soldunder  the  judgment,  and 
not  the  fee  of  the  land,  which  here  was  not  taxable.  Even  if 
the  fee  were  taxable,  and  ]  ayable  by  a  different  owner,  it  is  easy 
and  practicable  to  assess  the  fee  estate,  and  the  leasehold  estate 
separately,  obtain  separate  judgments,  and  make  separate  sales 
of  the  several  interests.  It  is  not  so  simple  and  easy  of  a]  - 
praisement  and  valuation  as  the  whole  would  be  together,  yet 
it  may  be  done.  The  distinction  between  the  two  estates  is 
made  in  law,  and  preserved  in  administrations,  wills,  deeds,  and 
in  levies  and  sales  on  executions.  We  see  no  sort  of  ditlerence 
in  preserving  and  enforcing  it  in  taxation,  nor  of  treating  the 
leasehold,  by  the  same  renredies  as  the  land,  in  the  enforcement 
of  the  payment  of  the  taxes. 

The  terms  and  yJiraseology  of  this  judgment  are  too  general 
and  too  broad.  The  assessnient  was  upon  the  leasehold  estate 
in  this  lot.  The  judgment  should  have  described  the  same 
estate  or  interest.  By  its  terms,  however,  it  imports  and  de- 
scribes the  whole  estate  or  land.  Fortius  error,  the  judgment 
will  be  reversed  and  the  cause  remanded,  toeuabie  the  county 
conrt  to  correct  the  entry,  by  desci-ibing  in  the  judgment,  the 
true  estate  or  interest  condeinned,  and  oi-dered  to  be  sold. 

Judgment  reversed. 
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POTTEE  D.  H.  GoFF    V,  MiCHAEL    O'CoNNER. 
Appeal  from  Kane. 

JuDGMKNT — Sale  of  hox^se  and  lot  under,  to  fokmer  purchaser  of 
LAND — Former  purchaser  of  house.— M^ore  owned  a  house  and  lot;  he 
sold  the  house  to  O'Conner,  and  the  landtoGofP;  they  were  both  sold  on 
a  judgment  rendered  against  Moore,  prior  to  the  sale  to  Goff  and  O'Conner. 
and  Goff  became  the  purchaser  at  sherift''s  sale;  Held,  thai  although  Goff 
had  notice  of  the  sale  of  the  house  to  O'Conner,  at  the  time  of  the  first  sale, 
he  would  hold  the  house  and  land  under  the  sheriff's  deed. 

Buildings — Prima  facie  realty. — Buildings  are  prima  facie  part  of 
the  land,  and  if  a  party  claims  them  as  personalty,  he  must  show  them 
to  be  such. 

[*4:22]  ^O'Conner  sued  Goff  in  trover  before  a  justice  of 
the  peace,  and  recovered  a  judgment  for  liftj  dollars. 
Goff  appealed  to  the  Circuit  Court.  On  the  trial  in  the  Cir- 
cuit Court,  it  appeared  that  one  Moore,  who  owned  a  lot  of 
ground  in  the  town  of  Dundee,  on  which  a  house  was  erected, 
sold  the  house  to  O'Conner,  and  the  land  to  Goff;  the  house 
was  reserved  from  the  sale  to  Goff'  by  ])arol  agreement ;  sub- 
sequently the  house  and  lot  were  both  sold  on  execution,  by  vir- 
tue of  a  judgment  existing  prior  to  the  sale  to  Goff- and  O'Con- 
ner; Goff  became  the  purchaser  under  this  sale  by  the  sheriff". 
Goff,  aftei'  his  purchase  under  the  sheriff's  sale  refused  to  per- 
mit O'Conner  to  remove  the  building.  O'Conner  then  brought 
trover,  to  recover  the  building. 

There  was  a  trial  before  J.  G.  Wilson,  judge,  and  a  jury  at 
the  January  special  term,  1855,  of  the  Kane  Circuit  Court. 
Yerdict  and  judgment  for  O'Conner,  for  tlij  sum  of  fifty  dol- 
lars.   Goff  appealed  from  this  judgment. 

E.  S.  Leland,  for  Appellant. 

Hereington  and  Gifford,  for  Appellee. 

ScATES,  C.  J.  We  have  a  precedent  so  similar  in  facts,  and 
so  just  and  apjiropriate  in  the  principles  laid  down,  in  the  case 
of  Hoaton  v.  Findlay,  12  Penn.  R.  304,  that  we  have  no  hes- 
itation in  approving  and  following  it. 

Had  the  plaintiff"  rested  his  case,  or  been  compelled  to  rest 
it  upon  the  question  of  title  derived  from  the  purchase  from 
Moore,  the  equity,  not  to  say  the  law  of  the  case,  would  have 
hasn  dearly  in  favor  of  defendant.  For  Goff"  woukl  liave  taken, 
and  did  take,  under  that  purchase,  the  rights  and  interests  as 
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tliej  were  in  IMoore.  Moore  had  conpented  to  sever  the  lioiise 
from  the  freehold,  by  a  sale  of  it,  and  had  received  [aymentof 
the  consideration-money,  while  the  land  and  house  belonged  to 
him.  He  afterwards  sold  the  land  to  Golf,  with  the  full  knowl- 
edge of  the  previous  sale  of  the  house  to  O'Conner,  consequent- 
ly it  would  be  unconscionable  in  Gotf  to  set  up  title  to  the 
house  under  his  puichase  from  Moore.  But  this  is  not  the 
source  of  his  title  in  this  case.  William  L.  Knowles  had  re- 
covered a  judgment  against  Moore,  which  had  become  a  lien 
upon  the  land,  including  the  house  as  a  part  of  the  land.  Exe- 
cution had  been  issued,  levied,  and  the  land  sold  in  satisfaction 
of  that  debt,  to  P.  R.  Wright.  Goff  found  his  own  title  by 
purchase  from  Moore,  over-reaclied  and  destroyed  by  the  judg- 
ment title,  as  well  as  O'Conner's  purchase.  As  between  him 
and  O'Conner,  he  may  well  have  acknowledged  and  respected 
O'Conner's  title.  But  he,  as  well  as  O'Conner,  is  liable 
to  lose  all  interest,  by  the  *i}aramount  judgment  title.  [*4:23] 
O'Conner  might  have  bought  that  jaramount  title, 
and  taken  the  whole,  without  regaixl  to  his  claim  under  the 
purchase  from  Moore.  To  secure  himself,  he  has  bought  in 
that  title,  and  now  claims  under  that  'title.  There  can  be  no 
serious  question  raised  in  reference  to  this  title,  such  as  might 
liave  existed  between  the  other  two,  derived  by  different  pur- 
chases of  Moore,  of  separate  j^arts  of  the  ])remises.  If  Knowles 
had  a  right  to  sell  the  land  in  satisfaction  of  his  debt,  without 
regard  to  Moore's  sa''es  of  the  [  ro  j:erty,  aslie  unquestionably  had, 
then  a  purchaser  at  that  sale,  is  equally,  and  to  the  same  extent 
])rotected  against  Moore's  acts,  and  his  title  will  relate  back  to 
the  attaching  of  the  judgment  lien.  To  hold  otherwise,  would 
be  to  put  it  in  the  judgment  debtor's  power  to  alienate,  and 
destroy  the  means  of  payment,  by  selling  out  the  land  by  piece 
meal.  The  protection' afforded  the  creditor's  rights  must 
equally  extend  to  the  purchaser  under  judgment.  O'Conner 
cannot  ask  Goff"  to  redeem  the  whole  for  his  benetit  in  the 
J  art  he  purchased,  nor  demand  of  Goff',  a  release  of  that  part 
under  Goff's  purchase  of  the  ]  aramount  title. 

I  can  but  think  from  the  evidence  and  instructions  asked  on 
both  sides,  that  the  true  question  at  issue,  in  this  case,  was 
overlooked  or  lost  sight  of,  and  an  immaterial  one  submitted 
and  tried.  The  i^roofs  and  instructions  seem  to  regard  the 
([uettion  as  de):end'ng  u]X)n  the  fact  and  the  law,  whether  the 
house  was  a  lixture  to  the  land.  I  do  not  perceive  that  that 
question  arose  or  was  involved  in  the  case.  Houses,  in  com- 
mon intendment  of  the  law,  are  not  fixtures  to,  but  part  of,  the 
jand.  'But  in  favor  of  trade,  manufactures  and  such  like  mo- 
j^i\es  of  public  policy,  as    between  landlord  and  tenant,  execu- 
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tor  or  administrator  and  heir,  etc.,  questions  may  arise,  wheth- 
er houses,  etc.,  erected  for  particular  purposes,  not  connected 
with  tlie  ordinary  uses  of  the  land,  have  become  part  of  the 
freehold  or  not.  This  does  not  depend,  in  the  case  of  houses, 
so  mucli  upon  the  particular  mode  of  attiching,  or  fixing  and 
connecting  them  with  the  land  upon  which  they  stand  or  rest, 
as  it  does  i/pon  the  uses  and  purposes  for  which  they  were  erect- 
ed and  designed.  Materials  of  which  houses  are  built,  are,  it  is 
true,  personal  property,  but  by  their  construction  into  a  house, 
they  become  prima  facie,  at  best,  a  part  of  the  land,  by  in- 
tendment of  law.  So  of  fence  material,  when  erected  into  a 
fence,  and  some  other  similar  things.  But  it  is  not  so  with, 
all  articles  of  inanimate  personaHy.  It  will  depend  upon  the 
question  of  fixture  or  not ;  and  that  will  depend  upon  the  mode 
and  nature  of  the  attachment,  and  whether  made  and  designed 
for  permanent  use,  and  addition,  and  so  that  it  cannot  be  sep- 
arated witliout  injury  to  the  freehold,  or  whether  for 
[*4:24]  trade,  etc.,  temporarily.  See  Cook  *v.  Whitiny,  vost. 
But  these  questions  do  not  arise  in  this  case.  While 
the  lot  and  house  were  both  Moore's,  they  were  unquestion- 
ably real  estate,  and  all  wouM  have  passed  by  a  deed  of  the 
lot.  While  they  were  thus  in  Moore,  the  lien  of  Knowles' 
judgment,  attached,  and  it  was  not  in  Moore's  ])ower  to  alien- 
ate "the  whole  or  a  part  in  fraud  of  that  judgment.  Moore 
might  convey,  subject  to  that  judgment,  or  if  free  from  all 
liens,  a  part  to  one  and  a  part  to  another,  dividingashe  please  ; 
or  he  might  sever  a  part  from  the  realty,  and  convert  it  into 
personalty,  and  convey  the  remainder  of  tlie  realty.  And  so 
lie  might  sever  a  fixture.  But  the  rtile  in  relation  to  fixtures, 
etc.,  obtains  in  its  greatest  strictness,  in  favor  of  vendees,  as 
between  them,  and  vendors,  or  those  claiming  under  them,  if 
the  property  be  left  in  a  position  of  doubt,  under  the  terms  of 
the  deed.  The  mode  of  attaching  or  fixing  this  house  to  the ' 
soil,  by  placing  it  upon  a  loose  stone,  and  a  few  score  chips 
laid  upon  the  surface,  has  but  little  weight  in  my  view,  in  de- 
termining whose  it  should  be.  I  give  more  weight  to  the 
designs,  mtentions  and  ttses  of  the  house,  and  the  particular 
agreement  under  whicli  it  was  located  on  that  lot.  All  difh- 
culty  on  this  branch  of  the  question,  was  removed  by  Moore's 
purchase  of  both,  and  his  use  of  the  house,  for  a  dwelling  on 
the  lot.  But  he  again  attem]:ts  to  sever  it  by  sale.  Will  a 
simple  bargain  and  sale,  and  payment  of  the  ])urchase  money 
amount  to  such  a  severance  wnthout  other  act,  as  to  prevent 
that  portion  of  the  land,  passing  by  the  genei-al  terms  of  a 
deed?     I  should  think  not.     Under  the  view   we  take  of  the 
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question  in  the  record,  we  do  not  deem  it  necessary  to  discuss 
this  brancli  of  tlie  inquiry  below,  any  furtlier. 

"We  are  of  opinion  that  the  instructions  given  on  behalf  of 
the  plaintiff  beh»w,  and  those  refused  for.  and  the  modifica- 
tions of  those  given  in  behalf  of,  defendant  below,  were  all 
erroneous  as  applicable  to  the  plaintiff's  title,  derived  from 
the  judgment  and  sale  on  execution. 

Judgment  reversed  and  cause  remanded  for  further  trial. 

Judgment  I'eversed. 


William  H.  Woodwakd  v,  William  S.  Blanchard. 

Appeal  from  Marshall. 

Stattte  of  1839 — Auditou's  dkkd — Coi.ok  of  titt-e. — Lnnds  were 
stricken  off  and  forfeited  to  the  State  for  the  non-paynipnt  of  taxes;  after- 
wards they  were  sold  and  conveyed  by  the  auditor.  The  purchaser  from 
the  auditor  took  possession  and  made  improvements  and  he  and 
his  vendee  *continued  in  possession  and  paid  taxes  for  seven  con-  [*425] 
secutive  years.  Held,  that  th'^  auditor's  deed  is  good  color  of  title, 
under  the  limitation  act  of  1839.  Held  also,  that  the  revenue  act  declar- 
ing the  lands  forfeited  for  the  non-payment  of  taxes,  is  not  a  penal  pro- 
vision, l3ut  only  makes  the  State  a  purchaser  at  the  tax  sale. 

Same — Good  faith.— Color  of  title  is  a  question  of  law ;  but  the  good  faith 
of  a  party  claiming  under  it,  is  a  question  of  fact,  to  be  found  and  settled 
like  other  facts  in  the  case.  The  case  of  Irving  v.  Brownell,  11  111.  R.  402, 
partially  dissented  from. 

This  is  an  action  of  ejectment  brought  by  Blanchard  against 
Woodward,  to  recover  the  possession  of  a  lot  of  land  of  which 
Blanchard  claimed  to  be  seized  in  fee,  described  as  lot  number 
two  hundred  and  eighty,  on  the  town  plat  of  the  town  of 
Henry,  in  Marshall  coniity,  Illinois,  included  in  section  six- 
teen, township  thirteen  nortli,  of  range  two  east  of  the  fourth 
princi]  al  meridian.  The  declaration  is  in  the  usual  form. 
Plea,  tlie  general  issue. 

Tlie  issue  b'eing  joined  at  October  term,  1854,  of  the  Mar- 
shall Circuit  Court,  Leland,  Judge,  presiding,  by  agreement 
of  tlie  parties,  this  cause  was  submitted  to  the  court  for  trial, 

Cited:  Tax  deed  as  color  of  title,  18  111.  242;  68  111.  87;  what  is  color  of 
title,  17  111.  501;  92  III.  284;  23  111.  512  [4591;  '^6  111.  520;  30  111.  325;  52  111. 
227;  60  111.  217:  immaterial  origin  of,  39  111.  428;  claimant  not  required  to 
trace  title,  65  111.  207;  a  quostion  of  law,  68  111.  86.  Good  faith,  66  III.  19; 
92  III.  90;  construction  of,  84  I!l.  588;  a  question  of  fact.  69111.  143;  presumed. 
85  111.  262.  Act,  sustained  as  an  act  ot"'  limitation,  18  111.  507.  Reni'-dy  when 
barred,  19  111.  381 ;  Notice  of  title,  30  111.  326;  kind  of  title  required  by  limit- 
ation law,  46  111.  209,  210.  Burden  of  proof  as  to  death,  46  111.  241.  Effect 
of  recording  laws  on  statute  of  limitations,  56  111.  55;  17  111.  314.  Payment 
of  taxes  for  seven  vears,  17  111.  255. 

See  Starr  &  C.  111.  Stat.  1539  (ch.  83  H  6)  et  seq..  notes. 
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and  a  jury  waived.  The  court  found  the  defendant  guilty,  in 
manner  and  form  as  in  plaintiff's  declaration  mentioned,  and 
that  the  said  William  A.  Blanchard,  plaintiff,  is  seized  thereof 
in  fee  simple,  and  adjudged  that  the  said  plaintiff  have  restitu- 
tion of  the  said  premises,  in  said  plaintiff's  declaration  men- 
tioned, from  the  said  defendant,  and  that  a  writ  of  restitution 
issue  therefor. 

On  the  trial  of  this  cause,  the  plaintiff,  Blancliard,  intro- 
duced as  evidence  a  patent  from  John  Reynolds,  governor  of 
the  State  of  Illinois,  to  Albert  Reeves,  dated  13th  day  of  Au- 
gust, 1834,  which  reads  as  follows  : 

"John  Reynolds,  Governor  op  the  State  op  Illinois, 

To  all  to  whom  these  Presents  shall  come,  Greeting: 
Whereas,  it  appears  from  a  return  made  to  the  auditor  of  public  accounts 
by  Nathaniel  Chamberlain,  school  commissioner  and  agent  of  the  inhabit- 
ants of  Putnam  county,  that  in  pursuance  of  the  acts  of  the  General  Assem- 
bly of  the  State  of  Illinois,  entitled  *  An  act  authorizing  the  sale  of  section 
numbered  sixteen,  or  such  lands  as  may  be  granted  in  lieu  thereof  to  the 
inhabitants  of  such   townships,  for  the   use  of  schools,'  approved  January 

22nd,  1829,  and  the  act  amending  the  above   recited  act,  approved 

15th,  1831,  and  the  act  approved  March  1st,  1833,  the  said  school  commis- 
sioner did,  on  the  29th  day  of  April,  1834,  sell  to  Albert  Reeves, 
of  the  county  of  Putnam  and  State  of  Illinois,  a  certain  lot  of  land  lying  in 
the  county  aforesaid,  being  part  of  section  numbered  sixteen,  granted  by 
the  United  States  to  the  State  of  Illinois,  for  the  use  of  the  inhabitants  of 
township  number  thirteen  'north,  range  tgn  east  of  the  fourth  principal  me- 
ridian, containing  eighty  feet  by  one  hundred  and  sixty  feet  by  survey,  and 
that  the  said  Albert  Reeves  has  paid  to  the  said  school  commissioner  one 

dollar  and cents  for  the  said  lot  of  land,  the  price  for  which  the  same 

was  sold. 
[*426]        *In  consideration  whereof,  the  State  of  Illinois  doth  hereby  grant, 
bargain,  sell  and  convey,  unto  the  said  Albert  Reeves,  the  lot  of 
land  aforesaid,  with  the  appurtenances  thereof. 

To  have  and  to  hold  the  same  unto  the  said  Albert  Reeves,  and  to  his  heirs 
and  assigns  forever,  in  fee  simple,  as  a  sure,  perfect  and  absolute  estate. 

In  testimony  whereof,  I  have  caused  these  letters  to  be  made 
;  L.  s.  ]        patent,  and  the  great  seal  of  State  to  be  hereunto  affixed. 

Given  under  my  hand  at  Vandalia,  this  13th  day  of  August, 
1834. 

By  the  Governor,  JOHN  REYNOLDS, 

(Countersigned,)        A.  P.  Field,  Secretary  of  State. 
James  B.  Staff,  Auditor  P.  A." 

The  defendant  objected  to  said  patent,  as  being  insufficient 
evidence  of  title.  The  court  overruled  the  objection,  and  the 
defendant  excepted. 

The  plaintiff   then   read   in    evidence   a  deed   from  Albert 
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Reeves  and  wife,  dated  September  22d,  1853,  to  him,  the 
plaintiff,  for  the  same  land  described  in  said  patent,  which  was 
admitted  without  objection.  Tlie  defendant  admitted  he  was 
in  possession  of  said  lot  at  the  time  of  the  commencement  of 
this  suit. 

The  defendant  then  read  in  evidence  a  deed  from  the  au- 
ditor of  public  accounts,  dated  on  the  24th  day  of  February, 
A.  D.  1846,  to  Chester  S.  Woodward,  which  is  in  tlie  usual 
form,  and  for  the  premises  in  question,  duly  recorded,  etc. 
Plaintitf  objected  to  the  reading  of  this  deed.'  Objection  was 
overruled,  and  the  plaintiff  exce].ted.  Defendant  offered  in 
evidence  a  deed  from  Chester  S.  Woodward  to  William 
Woodward,  the  defendant,  dated  June  20th,  1852,  for  the  same 
land,  which  was  read  without  objection.  Defendant  then  of- 
fered the  collector's  receipts  for  the  State,  county,  township 
and  school  tax  for  the  years  1847,  1848,  ']'849,  1850,  1851, 
1852,  1853,  upon  said  lot,  which  were  read  without  objec- 
tion. 

Tlie  defendant  then  introduced  Archibald  Spence,  who  tes- 
tified that  the  premises  in  question  have  been  under  improve- 
ment since  the  year  1845;  that  the  lot  ha;^  been  in  possession 
of  Cluirles  S.  AV\>od\vard,  or  William  Woodward,  from  that 
time  until  the  j^resent;  that  William  Woodward  has  resided 
on  said  lot  for  the  last  three  or  four  years.  This  was  all  the 
evidence.     The  court  adjudged  in  favor  of  the  plaintiff. 

The  defendant  below  excepted  to  the  decision  and  judgment 
of  the  court,  and  brought  the  case  to  this  court. 

B.  C.  CooK,  for  Appellant. 

E.  W.  Hazard,  for  Appellee. 

ScATES,  C.  J.     The  defendant  here  recovered  a  judgment 
in  ejectment,  as  plaintiff  below,  upon  such  proof  of  title 
as  we  *deem  sutiicient,  and  we  do  not  examine  any  of     [*427] 
the  objections  urged  against  it. 

The  only  question  we  propose  to  examine,  is  the  title  of 
the  plaintiff  in  error,  as  set  up  and  insisted  upon  in  the  court 
below  in  his  defense.  We  are  of  0]union  that  the  court  be- 
low, to  which  the  facts  were  submitted,  erred  in  finding  the 
issue  for  the  defendant,  and  also  in  the  rendition  of  judg- 
ment uj'ion  that  linding. 

The  defense  set  up,  was  the  statute  of  seven  years'  limita- 
tion, perfecting  title  under  a  deed  from  the  auditor  of  public 
accounts. 

The  lot  in  question   had  been   assessed  for  taxes,  for  the 
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years  1839  and  1841,  offered  for  sale  for  non-payment  of  these 
taxes,  and  for  M^ant  of  bidders,  had  been  stricken  oft'  to  the 
State  as  forfeited.  In  ]  nrsnance  of  the  act  of  Maich  3,  1845, 
th-s  lot,  with  like  forfeited  lots  and  lands,  was  exposed  to  sale 
on  lirst  Septeniber,^  1845,  for  the  taxes  due  on  it,  and  bid  off 
byplaintift's  vendor,  Chester  S.  Woodwaid,  on  Fc binary  26, 
1846;  tlie  anditor  executed  to  him  a  deed,  and  he  conveyed 
to  p''aintiff,  January  20,  1852.  C.  S.  Woodward  took  posses- 
sion of  the  lot,  in  the  fall  of  1845,  rented  it  to  a  witness  in 
this  case,  who  plowed  it  up  tliat  fall,  and  fenced,  cultivated 
and  paid  rent  for  it,  to  C.  S.  Woodward,  in  1846.  It  so  re- 
mained in  the  possession  of  C.  S.  Woodward  or  his  tenants, 
until  he  sold  to  plaintiff,  who  took  possession,  and  had  re- 
sided upon  it  for  the  three  years  last  pi-eceding  the  trial 
below.  He  also  proved  the  ]  ayment  of  tlie  taxes  for  1847  to 
1853,  both  inclusive.  Upon  these  facts,  the  ]>laintifl:  claims 
that  he  was  protected  by,  and  insisted  upon  the  benefit  of,  the 
statute  of  seven  years'  liinitation. 

There  are  two  statutes  of  this  State,  fixing  a  period  of 
seven  years'  limitation,  for  the  purpose  of  quieting  and  per- 
fecting defective  titles. 

An  examination  of  the  first,  passed  January  17,  1835,  and 
incorporated  into  the  Rev.  Stat.,  1S45,  chap.  LXVI,  pp.  349, 
350,  sects.  8  to  11,  inclusive,  entitled  "Limitations,"  will  aid 
us  in  elucidating  the  true  spirit  and  meaning  of  the  second 
act,  approved  March  2,  1839,  and  incorporated  in  the  revis- 
ion, chap.  XXIV,  pp.  104,  105,  sects.  8  to  10,  inclusive,  en- 
titled "  Conveyancos." 

The  first  act,  sects.  8  and  11,  barred  every  "  real,  possessory, 
ancestral  or  mixed  action,  or  writ  of  right."  And  all  "  rights 
of  entry  into  any  lands,  tenements  or  hereditaments,  of  which 
any  person  may  be  possessed,  by  actual  residence  \\\c,YQOVi^\\?i\- 
\\\^  2.  connected  title  in  law  or  eqvity,  dedvdhle  of  record 
from  the  United  States,  or  from  any  pubh'c  officer,  or  other 
person  authorized  by  the  laws  of  this  State,  to  sell 
[*428]  such  lands  for  the  *non-payment  of  taxes,  or  from 
any  sheriff",  marshal  or  other  j.erson  authorized  to 
sell  such  land  on  execution,  or  under  any  order,  judgment  or 
decree  of  any  court  of  record,"  unless  brougiit  or  made 
"  within  seven  years  next  2S\qy  possession  being  taken,  as  afore- 
said," if  such  resident  possessor  had  such  title  at  the  time  of 
taking  possession;  if  not,  then  within  seven  3'ears  from  the 
acquisition  of  such  title,  with  the  possession. 

The  provisions  of  this  act  were  added  to  our  existing 
statute  of  twenty  years'  limitation  of  the  same  actions,  and 
rights  of  entry,  substantially  the  same  as  21  Jas.  I,  cap.  XVI 
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The  substantial  difference  between  tliis  reduced  period  of 
seven  years,  and  the  existing  twenty,  \va  >  in  restricting  it  to 
connected  titles  in  law  or  equity,  deducible  of  record  from 
specitied  souices,  and  in  support  of  a,  possession  by  actual  resi- 
dence for  se\'en  years  next  preceding  suit  or  entry  (sec.  9). 
When  such  a  possession  had  been  continued  for  that  length  of 
time,  under  such  a  title,  the  party  might  insist  upon  and  |)ro- 
tect  himself  by  the  bar  of  the  statute,  and  was  not  driven  to 
show  seizin  or  adverse  possession  for  twenty  years,  with  or 
without  color  of  tit'e.  Neither  of  these  statutes  provided  for 
the  exigencies  of  settlers,  in  quieting  possession  and  protect- 
ing titles,  either  from  patentees,  or  under  tax  or  execution 
sales.  Some  couM  not  show  a  connected  title,  others  could 
not  deduce  of  record,  and  many  had  ]:)aper  titles,  but  were  not 
possessed  by  actual  residence.  Wanting  either  element,  the 
party  was  unab'e  to  use  the  statute  as  a  shield  over  his  posses- 
sion or  his  title,  but  was  left  exposed  for  twent}^  years  to  liti- 
gation and  the  loss,  not  only  of  his  possession  and  title,  but  of 
all  his  labor  and  ima-ovements.  This  state  of  things  greatly 
retarded  the  settlement,  improvement  and  developnjent  of  the 
agr'c  iltural  interests  of  the  State,  and  more  particularly,  in 
the  district  for  military  bounty  lands.  Yiewing  thas  the  pro-  ■ 
visions  of  the  existing  laws,  and  tlie  evil,  we  miy  more  read- 
ily compreliend  the  true  spirit  of  the  proposed  remedy  in  the 
act  of  l'839. 

By  that  act,  "every  person  in  the  actual  possession  of  lands 
or  tenements,  under  c^aini  and  color  of  tit^e,  made  in  good 
faith,  and  who  shall,  for  seven  successive  years,  continue  in 
such  possession,  and  shall  also,  during  said  time,  pay  all  taxes 
legally  assessed  on  such  lands  or  tenements,  shall  be  held  and 
adjudged  to  be  the  legal  owner  of  said  lands  or  tenements,  to 
the  extent  and  according  to  the  purport  of  his  or  her  paper 
title.''  This  time  is  transmissible  with  the  land,  to  a  pur- 
chaser, devisee  or  heir.  But  the  9th  section  declares,  that 
color  of  title,  made  in  good  faith,  with  the  payment  of  taxes 
for  the  same  length  of  time,'  will,  in  like  manner,  ripen  into  a 
legal  ownership  to  vacant  and  unoccupied  lands,  unless 
the  ]:erson  having  the  better  paper  *title,  shall  de-  [*J:29] 
feat  it  by  the  payment  of  the  taxes,  for  one  or  more 
years  of  the  seven,  or  by  refunding  all  the  taxes,  with  interest, 
at  the  rate  of  twelve  per  cent,  per  annum,  to  the  person  who 
has  naid  them  to  the  State. 

Where  there  is  an  adverse  title  and  the  owner  is  under 
tw^entv-one,  insane,  imr)risoned,  under  coverture,  or  out  of  the 
United  States,  and  in  their  employment,  or  that  of  this  State, 
the  time  is  extended  to  three  years  after  the  removijl  of  the 
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disability,  for  the  commencement  of  suit,  or  the  payment  of  the 
taxes,  as  before  provided.  There  is  in  this  act,  not  only  a 
change  in  the  facts,  but  an  evident  intention  to  dispense  with 
part  of  the  requirements  of  the  former  act,  and  relax  the 
strictness  required  in  others.  Possession  is  retained  in  one 
case,  but  residence  is  dispensed  with ;  connection  in  tliQ  chain, 
to  be  deduced  of  record,  and  its  deduction  from  specified 
sources,  are  dispensed  with, — in  place  of  them,  claim  and  color 
of  title  made  in  good  faith,  with  the  payment  of  taxes,  are 
substituted,  as  to  lands  in  possession.  But  as  to  another  class 
of  lands,  vacant  and  unoccupied,  possession  and  claim  are  both 
dispensed  with,  and  the  ])arty  is  only  required  to  show  color 
of  title  in  good  faith,  with  the  payment  of  taxes.  Is'ow,  the 
statute  has  explained  both  these  titles  to  be  paper  titles,  by  de- 
claring that  lands  shall  be  included  under  them,  "  to  the  ex- 
tent and  .according  to  the  pu?'poH  of  hisorher  paper  title,"  and 
by  allowing  those  who  may  have  "a  better  paper  title  to  said 
vacant  and  unoccupied  land,"  to  defeat  the  bar  by  limitation,  by 
paying  the  taxes  for  one  or  more  years  of  the  seven,  and  witliin 
that  period. 

We  find  thus,  in  this  statute  a  very  material  change  made 
in  the  existing  provisions  of  the  law,  in  relation  to  the  evi- 
dences of  paramount  title,  and  the  acts  and  facts  necessary  to 
constitute  and  show  it.  Former  statutes  of  limitation  gave  the 
possessor  a  shield  to  protect  himself  against  actions  at  law, 
and  rights  of  entry.  This  statute,  if  litei'ally  understood, 
gives  him  a  sword  ;  for  it  declares  that  he  "  shall  be  (held  or 
deemed  and)  adjudged  to  be  the  legal  owner!''' 

We  are  not  able  to  distinguish  the  facts  in  the  record,  estab- 
lishing plaintiff's  title  in  this  case,  from  the  facts  required  by 
the  statute,  to  constitute  ownership.  And  this  might  be  true, 
as  a  result  under  the  statute,  even  though  the  revenue  law, 
under  which  the  lands  were  declared  forfeited  to  the  State,  for 
the  non-payment  of  the  taxes,  was  unconstitutional  and  void, 
as  a  penal  provision  to  effect  such  a  divestiture  of  private  prop- 
erty. We  do  not  deem  it  essential,  in  the  discussion  and  de- 
cision of  this  case,  to  inquire  into  the  meaning  of  forfeiture, 
as  used  in  the  revenue  law,  under  which  the  State 
[*430]  claimed  title,  *nor  into  the  constitutionality  of  such 
provisions.  Most  acts  of  limitation,  if  not  all,  in  rela- 
tion to  entries  upon,  and  suit  for  possession  or  title  to  lands, 
are  based  and  proceed  upon  the  implied  assumption  that  the 
possession  and  title  commenced  in  wrong,  and  are  defective 
and  insufficient  to  establish  title  of  themselves,  without  the  aid 
of  the  statute  to  sustain  them.  And  in  this  view  of  such  stat- 
utes, ithp,s  been  held,  that  the  vendee,  under  a  fraudulent  deed, 
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miglit  insist  upon  the  statute,  if  lie  were  not  implicated  in  the 
fraud. 

We  are,  therefore,  under  this  defense,  not  driven  to  the 
springs  or  sources  of  title,  to  inquire  if  they  be  genuine  and 
pure,  nor  to  the  successive  channels  through  whiclut  may  pass, 
for  the  purpose  of  removing  obstructions  to  or  defects  in  its 
course,  current  and  transmission.  Eut  we  come  at  once  to  the 
party  defendant,  to  inquire  if  he  had  a  claim  and  color  of  title 
with  his  ])ossession  at  the  beginning  of  this  period,  if  they  were 
made  in  good  faith,  and  his  possession  has  been  continued  and 
accompanied  by  the  ;  ayment  of  taxes  for  seven  successive  years. 
What  is  claimed  ?  The  act  of  taking  possession,  if  otherwise 
unexplained,  will  be  referable  to  the  pai:>er  title,  and  under- 
stood as  making  claim  under  it.  Color  of  title  may  be  made 
through  conveyances,  or  bonds  and  contracts,  or  bare  posses- 
sion, under  pai'ol  agreements.  Nor  is  it  at  all  important  wheth- 
er the  title  be  weak  or  strong,  under  general  statutes.  For 
color  of  title  is  acquired  to  establisli  an  adverse  possession  for 
the  operation  of  the  statute,  which  commenced  by  the  disseizin 
of  the  rightful  owners,  with  a  claim  of  the  land. 

But  our  statute  requires  this  color  of  title  to  be  accompa- 
nied by  a  written  evidence,  a  "  pa]  er  title,"  and  an  act  or  motion 
of  the  mind.  It  must  be  in  good  faith,  honestly.  Defects  in 
the  title  may  not  bj  urged  against  it,  as  destroying  ''  color  ;" 
but  at  the  same  time  might  have  an  important  and  legitimate 
intluence  in  showing  a  want  of  conlidence  and  good  faith,  in 
the  mind  of  the  vendee,  if  they  were  known  to  him,  and  he 
believed  the  title  therefor  to  be  fraudulent  or  void.  What  is 
color  of  title  is  matter  of  Jaw,  and  when  the  facts  exhibiting 
the  title  are  shown,  the  court  will  determine  whether  they 
amount  to  color  of  title.  But  the  good  faith  of  the  party  in 
claiming  under  such  co^or,  is  purely  a  question  of  fact,  to  be 
found  and  settled  as  other  facts  in  the  case. 

We  can  entertain  no  doubt  in  this  case,  that  the  auditor's 
deed  to  the  ])urcha.ser,  at  the  tax  sale,  is  color  of  title  in  Wood- 
ward, in  the  true  intent  and  meaning  of  this  statute,  and  with- 
out regard  to  its  intrinsic  worth  as  a  title,  and  without  regard 
to  the  constitutionality  of  the  laws  under  wliich  it  was  derived. 
We  have  as  little  reason  to  doubt  the  sincerity,  hon- 
esty of  *purpose,  and  good  faith  of  Woodward,  in  [*431] 
believing  it  to  be  a  good  tit^e,  and  taking  the  posses- 
sion, and  paying  the  taxes  under  it, relying  upon  it  for  his  title. 

We  are  aware  that  these  views  do  not,  nor  are  we  able  to 
accord  fully  with  all  the  reasoning  of  this  court  in  Irvhig  v. 
Bmivnell.'ll  111.  412,  413,  in  the  construction  of  the  act  in 
relation  to  claim  and  color  of  title.     We   had  long  had  the 
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protection  of  a  statute  of  limitation  of  twenty  years,  wliicli 
protected  all  who  had  possession  clainihig  adversely,  all  who 
had  possession  under  color  of  title,  and  this  color  of  title  was 
derivable  by  deed  or  contract  with  a  trespasser  or  disseizor  in 
]5ossession,  and  all  who  had  only  a.  prima  facie^  or  other  de- 
fective title,  wnth  ])Ossession.  Jn  con^traing  this  old  statute, 
in  England,  and  in  the  United  States,  the  courts  had  settled 
judicially,  what  would  be  adverse  possession,  and  what  was 
c'aim  and  color  title.  These  expressions  had  a  pretty  clear, 
delinite  and  lixed  .meaning  in  law.  To  provide  for  cases  and 
circumstanc33  not  adequately  protected  by  a  limitation  of 
twenty  years,  the  legis'ature  reduced  tha  period  to  seven 
years,  but  oninel  it  to  S[)e3ial  c.i?3s  ;  to  tli^se  who  actually 
resided  on  the  land  under  a  connected  tit^e,  deduciWe  of  rec- 
ord from  the  United  States,  or  this  State  direct,  or  under  sales 
for  taxes,  or  on  judgments,  decrees,  orders,  or  executions. 
This  act  would  exchide  a  great  number  of  persons  embraced 
by  the  former  act,  having  adverse  possession,  and  having  vari- 
ous grades  of  defective  titles,  and  color  of  title  ;  some  not 
having  actual  residence,  and  others  not  having  connected 
titles,  traceable  by  record  to  the  specified  sources.  Under 
these  circumstances,  the  act  of  1839  was  passed,  en'ai-glng  the 
scope  of  the  act  of  1835,  or  the  seven-year  limitation,  to  all 
who  might  have  actual  possession  witJiout  residence  ;  all  who 
might  have  claim  and  color  of  title,  made  in  good  faith, 
although  it  might  not  be  connected  or  deducible  of  record 
from  the  particular  sources,  upon  tlieir  adding  to  these  old 
grounds  of  bar,  the  payment  of  taxes  fur  the  time,  and 
showing  the  color  of  title  by  writing.  It  affords  no  evidence, 
to  my  mind,  that  the  legislature  intended  to  change  the  mean- 
ing of  color  of  tit^e,  as  settled  under  the  limitation  of  twenty 
years,  to  a  higher  grade,  or  'prima  facie  title,  but  rather  to 
extend  the  protection  of  the  shorter  period  over  anothei 
large  class  of  the  cases  left  alone  to  tlie  protection  of  the 
longer  period.  I  am  not  able,  thei'efore,  to  draw  from  the 
language  of  the  act,  nor  from  the  circumstances  under  which 
it  was  passed,  any  inference  or  conclusion  that  "  claim  and 
color  of  title  "  were  us'^d,  or  intended  to  be  used,  in  any  other 
sense  than  that  known,  used  and  settled  under  the  existino;. 

acts  of  limitation.  If  this  reasoning  and  its  conclusion 
[*432]     be  correct,  the  same  kind  of  claim  and  *color,  if  in  papei 

title,  supported  and  accompanied  by  «(?z^wf»/ possession 
and  the  payment  of  all  taxes  legally  assessed,  for  seven  years, 
strengthened  by  good  faith  or  honest  belief  of  the  ]iarty 
that  he  had  title,  or  in  such  title  as  he  has,  will  protect  the 
party  in  the  seven,  as  they   would  under  the   twenty  years, 
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without  these  additional  facts.  Such,  we  think,  was  the  char- 
acter of  title,  or  color  intended,  and  fixed  by  the  act  as  mat- 
ter of  law.  The  state  of  mind  of  the  party  in  re'ation  to  such 
tit'e,  was  an  existing;  truth,  which  nuist  be  asceitained  and 
found  as  a  fact  in  the  cause.  Many  indej.  endent  facts  and 
surrounding  circumstances  may  be  admissible  in  evidence,  and 
legitimately  considered  as  establishing  or  imieachiug  the  state 
of  mind  in  its  good  faith,  honest  belief  or  trust  in,  vv  depend- 
ence upon  such  title. 

Among  the  rest,  we  may  inquire  into  the  general  intelli- 
gence or  ignorance  of  the  party,  and  ]  articu^arly  in  relation 
to  tlie  princirles  of  law  on  questions  of  tit^e,  and  into  such 
defects  and  facts  as  were  brought  to  his  knowledge,  and  thus 
form  some  sort  of  judgment  or  conehision  as  to  how  they 
should  and  did  affect  the  mind  of  the  claimant,  and  infiuenee 
his  motives.  1  see  but  one  difference  between  this  and  anoth- 
er class  of  cases,  in  the  ]  rinciples  that  govern  the  inquiry 
into  the  intent,  motive,  state,  or  good  faith  of  the  party.  The 
policy  of  the  law  will  not  receive  actual  ignorance  of  it,  as  an 
excuse  oi-  defense  in  doing  ads  denounced  by  it  as  criminal, 
but  will  impute  a  knowledge  of  it  to  every  man,  and  hold  him 
accountable  accordingly.  And 'this  is  a  policy  that  cannot  be 
altered  by  actual  ignorance  in  fact,  althougli  every  one  who 
liears  the  facts  may  be  compelled  to  be'ieve  the  jmrty  igno- 
rant. And  the  party  is  as  definitely  concluded  from  denying 
the  intents  and  motives  resulting  from  this  inij  ntcd  knowl- 
edge, as  he  is  in  denying  the  fact  of  knowledge.  These  prin- 
ciples do  not  ai)[)ly  universally,  nor  in  their  inflexible  strict- 
ness, to  questions  of  property  or  title.  An  artificial  system 
of  constructive  notice  has  been  introduced  by  positive  statutes, 
in  relation  to  record insr  title  deeds.  But  this  is  made  to  op- 
erate  uion  the  naked  fact,  without  regard  to  mtentujn  or  mo- 
tive of  the  party  charged  with  the  consequences  resulting.  So 
a  retention  of  the  jjossession  of  a  thing  sold,  has,  by  some  de- 
cisions, been  deemed  conclusive  evidence  of  fraud,  under  the 
statute  of  frauds.  If  "  good  faiih  "  is  to  be  tested  hydprijna 
facie  title,  in  order  to  nmke  "  cAaim  and  color,"  we  apprehend 
the  uncertainty  nr'ght  be  as  groat,  and  the  rule  ahiiost  as  va- 
riant and  cluingeabfe  as  the  man,  or  the  mind  and  ca  \acities 
called  to  ap])ly  it.  *' Good  faith"  is  doubtless  used  here  in 
its  popular  sense,  as  the  actual,  existing. state  of  the  mind; 
whether  so  from  ignorance,  see]  ticism,  so]3histry,  de- 
hision,  fanaticism,  or  ^imbecility,  and  without  regard  [*433] 
to  what  it  shouM  be  from  given  legal  standards  of 
law  or  i-eason.  So  I  understand  the  current  of  decisions  upon 
these  and  similar  questions  of  acts,  under  statutes  of  limitations. 


441 


433  OTTAWA. 


Woodward  v.  Blanchard. 


To  sustain  these  views,  a  reference  to  some  of  the  decisions 
may  not  only  be  profitable  but  satisfactory  ;  for  it  is  ever  de- 
siral)le,  not  only  that  statutes  ghould  be  construed  in  their 
true  spirit  and  meaning,  but  that  the  construction  should  be 
acquiesced  in  by,  and  satisfactory  to,  those  to  be  affected  by 
it. 

Before  the  English  statute  of  limitations,  it  was  held  in 
Radford  v.  Ilarhyn,  2  Cro.  Jac.  122,  that  a  plea  of  justifica- 
tion in  tresimss  for  taking  goods  was  bad,  because  it  showed 
that  the  plaintiff  claimed  them  by  color  of  a  deed  of  gift  from 
a  third  person,  which  was  good  color.  So,  in  trover,  a  special 
plea  was  bad  which  showed  that  the  vendor  retained  posses- 
sion after  sale,  and  resold  them  to  plaintiff,  and  delivered  pos- 
session.    Aiisthi  V.  Austin,  2  Cro.  Jac.  319. 

A  grant  from  the  State  was  held  to  be  color  of  title,  and 
color  and  claim  under  it  is  adverse,  and  a  possession  under 
such  a  title  for  seven  years,  would  be  good  under  the  statute 
of  hmitation.  Moody  v.  Fleming,  4  Ga.  E..  118.  This  is 
equally  true  whether  the  grant  be  voidable  or  void;  ibid.  118, 
120.  The  bar  of  the  statute  is  ackn(nvlcdged  to  originate 
in  wrong,  {Bradstreet  v,  Huntington,  5  Pet.  U.  S.  E.  11:6,) 
and  so  a  deed  void  for  the  fraud  of  the  vendor,  may  still  give 
color  of  title  to  an  adverse  ])ossession  in  a  vendee  not  impli- 
cated in  the  fraud,  to  sujjj.ort  and  protect  him  under  the  stat- 
ute of  limitations.  Gregg  y.  Lessee  of  Say  re,  and  wife,  8  Pet. 
R.  253.  And  this  principle  is  again  repeated  by  the  Supreme 
Court  in  Lessee  of  Eiolng  v.  Burnett,  11  Pet.  R.  53,  54,  thaj-. 
color  of  title  may  be  derived  from  a  void  deed.  Angell  on 
Limitations,  435.  It  is  carried,  if  possible,  further  in  Massa- 
chusetts, where  a  parol  gift  of  land  is  held  to  be  sufficient 
title  to  support  an  adverse  possession.  Sumner  v.  Stevens,  6 
Met.  R.  337 ;  2  Met.  R.  32.  The  ]U'inciple,  as  laid  down  in 
8  and  11  Peters,  seems  to  be  sustained  in  Denexden,  Saxton 
et  al.  V.  Hu7it,  1  Spencer  R.  493.  Although  the  grantee  may 
be  under  a  mistake  in  supposing  his  grantor  had  title,  yet  such 
conveyance  may  confer  good  color  of  title  upon  him.  Bogar- 
dus  V.  Trinity  Church,  4  Paige  R.  200.  The  doctrine  laid  down 
by  the  courts  in  New  York  is  quite  as  broad  as  in  the  cases 
above,  in  relation  to  void  and  defective  titles  being  sufficient 
color  to  support  an  adverse  possession.  And  the  rule  in  rela- 
tion to  notice  sufficient  to  put  a  jmrty  upon  inquiry,  does  not 
ai^ply  to  purchasers  who  c^aini  under  the  statute  of  limitations. 
Cdapp  V.  Bromighan,  9  Cowen  R.  558.  An  executory  agree- 
ment will  support  possession  as  adverse,  and  may  give 
f*434]  color.  *Ibid.  556.  See  Jaclwrn  v.  Todd,  2  Game's 
R,  183;  Jackson  v.  Harder,  4  John.  R.  208. 
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The  same  doctrine,  in  rc-ation  to  cokir,  or  the  character  of 
a  title  necessary  to  show  adverse  possession,  and  to  protect  a 
possession  under  the  statute  of  limitations,  is  recognized  and 
adopted  in  Kentucky.  Rigqs,  etc.,  v.  D>')Je>i,  etc,  7  B.  Mon- 
roe, 238,  239;  Taylor  v.  Buchior,  2  A.  K.  Marsh.  K.  19; 
Roberts  et  al.  v.  Sanders,  3  ibid.  29. 

The  same  general  principles  and  distinction.^  are  recognized 
in  Pennsylvania.  Overfield  v.  Christie  et  al.,  1  Serg.  and  Raw. 
17-1 ;  Me  Call  v.  Keely,  3  Watts'  R.  70;  Lawrence  v.  Hunter, 
9  Watts'  R.  7-3  ;  Watson  v.  Gregg,  10  Watts'  R.  295 :  Ash  v. 
Asht07i,  3  Watts  and  Serg.  R.  513  ;  Patterson  v.  Reigle,  4 
Penn.  State  R.  20-4;  Waggo.'ier  v.  Hastings,  5  Penn.  State  R. 
302;  Dikeman  v.  Parish.,  6  Penn.  State  R.  219;  Fitch  y.. 
Marsh,  8  Penn.  State  R.  507. 

Many  additional  authorities  might  be  added  in  support  of 
the  same  principles.  Many  of  the  decisions  have  been  upon 
claim  and  color  of  title  made  under  statutes  of  limitation,  re- 
ducing the  periods  to  two,  live  and  ten  years,  etc.,  and  under 
which,  claim  and  color  of  title  have  been  discussed  and  treated 
as  the  same,  that  it  was  under  the  statutes  of  twenty  years.  I 
have  met  no  authority  that  would  require  a  ditfei*ent  construc- 
tion. General  ]u-iuciples  would  not  only  justify,  but  require,  us 
to  say  that  the  legislature  intended  to,  and  did.  use  the  terms 
in  their  common,  legal  and  fixed  sense,  as  settled  by  decisions. 

So  in  relation  to  the  rule  of  construction,  in  reference  to  the 
"good  faith"  or  intention  of  the  party,  the  same  remarks  will 
ai)]ily,  and  the  authorities  in  pai't  above  referred  to,  will  sus- 
tain the  rule  here  laid  down.  I  have  not  time,  under  present 
circumstances,  to  make  particular  references  on  this  branch  of 
the  subject. 

We  would  be  understood,  in  referring  to  the  eighth  section, 
as  construing  it  as  a  shield  of  ].rotection,  as  set  up  in  this  case. 
The  nintli  section  has  been  referred  to  for  illustration,  and  not 
for  its  construction. 

The  claim  and  color  of  title  by  the  auditor's  deed,  we  hold 
to  be  sufiicient  under  our  statute;  and  there  is  nothing  in  the 
record  impeaching  the  good  faith  in  which  this  title  was 
claimed  by  the  plaintiff  and  his  grantor.  He  is  therefore  en- 
titled to  defend  his  possession  against  the  entry  and  action  of 
defendant,  having  continued  the  same  for  seven  consecative 
years,  with  the  payment  of  taxes. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Judgment  reversed. 

*Caton,  J.,  DISSENTING.  I  am  not  prepared  to  de-  [*1:35] 
part  from  the  rule  laid  down  by  this  court,  in  the  case 
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of  Irving  v.  Brjwidl,  11  111.  I  concnrred  in  that  decision 
from  a  conviction  of  its  correctness,  and  I  cannot  now  say,  that 
thernle  there  laid  down  fur  the  resolving  of  the  question  of  the 
^wi«^cfcs-(>f  the  party  c'ainiing  to  defend  his  possession,  is  erro- 
neous. There  is  soniedeo-ree  of  certaintv  and  reliability  nnder 
that  rule.  13/ the  other,  everything  is  set  afloat,  and  juries 
will  be  called  upon  to  try  the  intellectual  capacities  and  legal 
attainments  of  parties. 

He  who  ]iurchases  of  a  party  who  has  been  in  possession  for 
five  of  the  seven  years,  must  not  on'y  exam'ne  the  title  which 
he  is  purchasing,  and  be  convinced  of  its  genuineness,  but  he 
must  inquire  into  the  intelligence  and  legal  learning  of  his 
grantor,  and  determine,  at  his  peril,  whether  he,  too,  believed 
the  title  to  be  good;  and  if,  upon  a  trial  of  title,  he  should 
appear  to  have  been  mistaken,  and  it  shouM  also  appear  that 
his  grantor  was  not  as  credulous  as  himself,  he  will  lose  the 
benefit  of  the  adverse  possession  of  his  grantor  ;  for  I  take  it, 
that  the  posse ision  heM  in  bad  faith,  would  not  enure  to  the 
benefit  of  the  hoiiafide  grantee. 

It  is  true  that  this  difhculty  must  always  exist,  to  some  ex- 
tent, under  this  statute,  but  it  will  be  much  less  embarrassing, 
under  the  rule  first  laid  down,  than  under  one  more  lax.  I 
must  hesitate  to  concur  on  this  point. 


Alfred  Cooper  et  al.  v.  Johx  E.  McClun  et  al. 

Appeal  from  McLean. 

Trust — Court  of  kquity. — While  courts  of  equity  will  not  enforce  the 
acceptance  of  a  trust,  thf?j'  will,  when  it  is  assumed,  enforce  a  faithful  execu- 
tion of  it,  for  the  preservation  of  rights  depending  upon  and  derivable 
from  it. 

Dertor— Right  op  rrefrrrnce. — A  failingr  debtor  has  a  right  to  pre- 
fer one  creditor  to  another,  by  an  assignment  of  liis  assets,  if  he  does  so  in 
good  faith.'' 

Same — Trust  funds — Garnishment. — A  left  a  promissory  note  with 

B,  for  collection,  out  of  the  proceeds  of  which,  when  collected,  he  was  to  pay 

C,  and  sucli  others  as  A  should  designate.  A  afterwards  directed  that  B 
should  pay  C,  and  certain  other  parties,  naming  D,  among  thein.  B  was 
garnisheed,  and  answered,  stating  the  fa  'ts,  and  was  ordered  to  pay  the 
money  in  hi^  hands,  collected-  on  the  note,  to  other  parties  than  those  to 
whom  he  promised  to  pay  the  proceeds  oi'  said  note.  Held,  on  a  bill  filed  by 
C,  that  he  held  the  said  note  in  trust  for  C.  and  that  he  could  not  excuse 
himself  for  not  accounting  to  C,  by  reason  of  the  garnishee  process  and  the 
subsequ(3nt  order  growing  out  of  it. 

Cited:     84  111.  377;  93  III.  536. 

»See  50  III.  383;  Starr  &  C.  111.  Stat.  1807  (ch.  12,  ^  49). 
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*0n  the  6tli  of  March,  1853,  plaintiffs  in  error,  com-     [*436] 
plainants  below,  filed  a  bill  in  chancery,  in  the  words 
and  figures  following,  to  wit : 

"  Yunr  complainants,  Alfred  Coo |:er,  Benton  F.  Henderson, 
and  Frank'in  Cooj  er,  partners,  under  the  name  and  style  of 
Cooper,  Henderson  &  Co.,  would  represent,  tliat  George  W. 
Sandford  and  Adam  Booth,  partners,  trading  under  the  name 
and  style  of  G.  W.  Sandford  &  Co.,  on  the  2Sth  day  of  March, 
1851,  by  their  promissory  note  bearing  that  date,  made  part 
hereof,  marked  'A,'  promised  six  months  after  the  date  there- 
of, to  pay  to  the  order  of  complainants,  at  the  bank  of  Mis- 
souri, in  St.  Louis,  with  current  rate  of  exchange,  three  hun- 
dj-ed  and  seventy-eight  dollars  and  sixty-eight  cents,  without 
defalcation,  for  value  received  ;  which  said  note,  on  the  1st 
day  of  October,  1851,  was  duly  presented  and  protested,  for 
non-payment,  by  Mann  Butler,  notary  pubMc,  as  will  appear 
from  his  certificate,  made  part  hereof,  marked  'B';  and  the 
said  :nakers  thereof  have  hitherto  failed  and  neglected  to  pay 
the  same,  or  any  |  art  thereof,  to  conijilainants  or  to  their  or- 
der, and  the  same,  with  tlie  interest,  cost  of  protest,  etc.,  re- 
mains due  and  wholly  un-  aid. 

Complainants  further  charge,  that  on  the  29th  of  October, 
1851,  Adam  Booth,  one  of  the  members  of  the  firm  of  G.  W. 
Sandford  &  Co.,  transferred  to  John  E.  McChm,  a  note  of 
iiand  on  N.  B.  Newman  &  Co.,  dated  Ist  September,  1851, 
dile  fom*  months  from  date,  calling  for  nine  hundred  and  ten 
dollars,  for  the  purpose  and  consideration  of  securing  the  pay- 
ment of  said  debt  of  G.  W.  Sandford  &  Co.  to  complainants 
and  others,  and  the  said  John  E.  McChm  executed  and  de- 
livered a  written  receipt,  in  substance  as  follows,  viz.  : 

'Received.  Bloomington,  October  29,  1851,  of  Adam  Booth,  one  note  of 
Hand  on  N.  B.  Newman  &  Co.,  dated  September  1st,  1851,  four  months 
from  data,  and  calling  for  $910,  which  I  am  to  hold  as  collateral  security 
For  a  debt  due  by  said  Booth,  Sandford  &  Co.  to  Anderson  and  Shultz,  and 
others,  and  when  paid,  I  am  to  apply  the  same  to  the  payment  of  said  An- 
derson and  Shultz,  of  Philadelphia,  and  others  that  Mr.  Booth  may  desig- 
nate. 

J.   E.  McCLUN.' 

And  afterwards,  to  wit:  on  the  10th  day  of  December 
1851,  said  Adam  Booth  directed  and  designated  that  the  pro- 
ceeds of  said  note  should  be  applied,  first,  to  the  payment  of 
the  debt  of  Anderson  and  Shultz,  against  G.  W.  Sandford  ^.^^ 
Co.,  and  secondly,  to  the  payment  of  complainant's  said  note 
against  said  G.  W.  Sandford  &  Co.,  after  which,  the  whole  of 
the  balance  to  W.  H.  Brown  &   Co. ;  and  the  said  John  E. 
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McClimmade  a  written  indorsement  to  that  effect  on  the  back 
of  said  receipt,  substantially  as  follows  : 

[*437J  *'  In  accordance  with  the  instruction  of  Mr.  Booth,  now  given  me  by 
him,  I  will  pay.  from  the  proceeds  of  the  within  described  note  on  N. 
B.  Newman  &  Co.,  when  the  same  is  collected,  as  follows,  viz:  I  will  first  pay 
the  whole  of  the  debt  due  to  Anderson  and  Shultz,  of  Philadelphia;  secondly, 
I  will  pay  a  claim  due  by  SandFord  &\Co.  to  Cooper,  Henderson  &  Co.,  (writ- 
ton  Cooper,  Anderson  &  Co.,  through  a  mistake,)  of  Philadelphia,  supposed  by 
Mr.  Booth  to  be  about  §?360;  after  which,  I  will  pay  the  whole  of  the  bal- 
ance to  W.  H.  Brown  &  Co.,  of  Philadelphia.  JOHN  E.  McCLUN. 
December  10,  1851.' 

A  copy  of  which  said  receipt  and  indorsement  thereon  is 
made  part  hereof,  marked  'C 

Your  complainants  charge  that  the  'claim  supposed  by  Mr. 
Booth  to  be  about  $360,'  as  expressed  in  said  indorsement,  is 
the  said  note  of  three  hundred  and  seventy-eight  dollars  and 
sixty-eight  cents,  due  from  said  G.  W.  Sandford  &  Co.,  to 
complainants,  and  made  part  of  this  bill  as  exhibit  '  A,'  and 
it  was  to  secure  the  payment  of  that  note  second  in  order  to 
the  debt  of  Anderson  and  Shultz,  that  said  directions  were 
given,  and  said  written  indorsement  made  ;  and  your  complain- 
ants charge  that  by  the  terms  of  said  receipt,  and  the  indorse- 
ment thereon,  the  said  John  E.  McClun  obligated  himself  to 
pay  to  the  complainants  their  said  note  and  interest,  before  he 
applied  any  ]mrt  of  the  proceeds  of  the  Newman  note  to  pay- 
ment of  W.  H.  Brown  &  Co.,  or  any  other  creditors  of  G.  W. 
Sandford  &  Co.,  except  Anderson  and  Shultz.  Your  com- 
])lainants  further  charge  that  the  said  John  E.  McClun  col- 
lected the  whole  of  said  note  on  N.  B.  Newman  &  Co.,  nine 
hundred  and  ten  dollars,  with  interest  from  1st  September, 
1851,  and  by  said  arrangement  ho  was  created  a  trustee,  and 
bound  himself  by  said  writing  to  execute  the  trust,  and  he  re- 
ceived and  held  the  proceeds  of  said  N>.  vman  note  in  trust, 
first,  to  pay  the  debt  to  Anderson  and  Shultz,  (which  the 
com]ilainants  charge  did  not  exceed  two  hundred  dollars,)  and 
secondly,  to  pay  said  debt  to  comi)lainants. 

And  your  complainants  cliarge  that  an  equity  and  right  to 
the  fimds  in  said  John  E.  McClun's  hands,  weret  hereby  cre- 
ated in  favor  of  said  Anderson  &  Shultz,  and  complainants, 
jirior  and  paramount  to  the  claims    of  all  others.     And   your 

^complainants  further  charore,  that  on day  of ,  1851, 

and  at  sundry  subsequent  times,  they  presented  their  said  note 
to  said  John  E.  McClun  for  payment,  and  demanded  that  he 
should,  out  of  the  said  funds  in  his  hands,  settle  their  claim; 
and  your  complainants  charge,  that  after  pa3-ing  tlie  debt  to 
said  Anderson  &  Shultz,  he  had   more  than   sufficient  of  the 
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proceeds  of  the  Newman  note  in  his  hands  to  satisfy  complain- 
ants' said  debt,  but  said  McClun  has  hitherto  failed,  neglected 
and  refused  to  comply  with  his  said  ob'igation  and 
undertakings  to  pay  *complainancs'  said  debt  as  afore-  [*438] 
said,  has  violated  the  trust  which  was  in  good  faith 
reposed  in  him,  and,  as  a  pretext,  al^esres,  that  he  has  paid  out 
the  means  in  liis  hands  to  said  W.  H.  Brown  &  Co.,  and  oth- 
ers who  had  no  right  to  receive  it,  and  which  course  was  in 
direct  conflict  with  the  letter,  spirit  and  intention  of  said 
agreement,  and  for  which  said  McClun  should  be  held  person- 
ally responsible  to  your  compla'nints,  as  said  Brown  &  Co., 
were  only  entitled  to  receive  the  balance  of  said  funds  after 
complainants'  said  debt  was  paid. 

Your  complainants  charge  further,  that  said  G.  W.  Sand- 
ford  &  Co.  are  non-residents  and  insolvent,  and  they  have  no 
other  means  of  making  their  said  debt  only  as  provided  for 
them  in  said  agreement;  wherefore,  as  your  complainants  are 
without  remedy  at  law,  and  only  relievable  in  equity,  they 
]iray  your  honor  to  take  cognizance  of  their  cause,  and  grant 
them  the  appropriate  relief,  and  to  the  end  that  justice  may 
be  done,  they  make  the  said  John  E.  McClun,  George  W. 
Sandford  and  Adam  Booth,  partnei'S,  trading  under  the  name 
r.nd  style  of  G.  W.  Sandford  &  Co.,  William  H.  Browm,  Isaac 
C.  Jones,  Jr.  and  William  H.  Howell,  ]  artners,  trading  under 
the  name  and  style  of  W.  H.  Brown  &  Co.,  and  Anderson  & 
Shultz,  whose  individual  names  are  unknown  to  your  complain- 
ants, defendants  to  this  bill,  and  required  to  answer  the  same 
on  oath,  and  on  linal  hearing,  that  said  trust  be  specifically  ex- 
ecuted and  enforced,  and  that  said  John  E.  McClun  be  ordered 
and  docreed  to  pay  your  com!)lainants'  said  note,  three  hun- 
dred and  seventy-eight  dollars  and  sixty-eight  cents,  with  in- 
terest from  the  '28th  Sei^tember,  1851,  till  paid,  and  costs,  and 
the  costs  of  this  proceeding,  or  for  general  relief,  for  the  peo- 
ple, writ  of  summons,  ttc." 

The  note  tiled  with  the  bill  as  exhibit  "  A,"  is  in  the  words 
and  flgures  following,  to  wit: 

"  $378.68.  Philadelphia,  March  28,  1851. 

Six  months  after  date,  we,  the  subpcribers,  residing  in  Bloomington,  Illi- 
nois, promise  to  pay  to  the  order  of  Cooper,  Henderson  &  Co.,  at  the  Bank 
cf  Missouri,  in  St.  Louis,  with  current  rate  of  exchange,  three  hundred  and 
seventy-eight  dollars  and  sixty-eight  cents,  without  defalcation,  for  value 

rGCGivcd 

G.  W.  SANDFORD  &  CO." 

-      The  receipt,  filed   with  the  bill  as  exhibit  "  C,"  is  in  the 
words  and  ligurcs  following,  to  wit: 
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"Received,  Bloomington,  October  29,  1851,  of  Adam  Booth,  one  note  of 
hand  on  N.  B.  Newman  &  Co.,  dated  September  1st,  1851,  four  months  from 
date,  and  calling  for  ^910,  which  I  am  to  hold  as  collateral  security  for  a 
debt  due  by  said  Booth  and  Sandford  &  Co.  to  Henderson,  Shultz  and  oth- 
ers, and,  when  paid,  I  am  to  apply  the  same  to  the  payment  of  said  Ander- 
son  and  Shultz.  of  Philadelphia,  and  others   that  Mr.  Booth  may  designate. 

J.  E.  McCLUN." 

[*439J  *"  In  accordance  with  the  instru?tions  of  Mr.  Booth,  now  given  me 
by  him,  I  will  pay  from  the  proceeds  of  the  within  described  note  on 
N.  B.  Newman  &  Co.,  when  the  sam?  is  collected,  as  follows, viz. :  I  will  first 
pay  the  whole  of  the  debt  due  to  Anderson  &  Shultz,  of  Philadelphia;  sec- 
ondly, I  will  pay  a  claim  due  by  Sandford  &  Co.  to  Cooper,  Henderson  &  Co.,  of 
Philadelphia,  supposed,  by  Mr.  Booth,  to  be  about  $SQO;  after  which  I  will 
pay  the  whole  of  the  balanca  of  the  proceeds  of  said  note  to  W.  H.  Brown  & 
Co.,  of  Philadelphia. 
December  10,  1851.  J.  E.  McCLUN." 

At  the  April  term,  1853,  of  tlie  McLean  Circuit  Court,  the 
following  order  was  made,  to  wit : 

"  And  now  come  the  com])lainants,  by  their  solicitors,  and 
pray  the  court  here  that  the  defendants  may  be  ruled  to  an- 
swer in  sixty  days;  and  it  appearing  to  the  court  here  that  the 
defendant,  John  E.  McClun,  has  been  regularly  served  Avith 
process  here'n, and  that  publication  has  been  duly  made  against 
said  non-resident  defendants,  it  is,  therefore,  considered,  that 
said  defendants  answer  the  said  complainants' bill  of  complaint 
within  sixty  days,  and  that  this  cause  be  continued  to  the  next 
term  of  this  court." 

On  the  '22nd  day  of  Septem.ber,  1853,  the  defendant,  John 
E.  McClun,  tiled  his  answer  in  the  words  and  figures  follow- 
ing, to  wit : 

'•  The  separate  answer  of  John  E.  McClun,  one  of  the  de- 
fendants to  the  bill  of  complaint  of  Coojier,  Henderson  &  Co. 

This  defendant,  now  and  all  times  hereafter,  saving  and  re- 
serving unto  himself  all  benefit  and  advantage  of  exception, 
which  can  or  may  be  had  or  taken  to  the  many  errors,  uncertain- 
ties and  other  imperfection  of  the  said  complainants'  said  bill  of 
complaint  contained,  for  answer  thereunto,  or  unto  so  much, 
and  such  i^arts  thereof,  as  this  defendant  is  advised  is  or  are 
material  or  necessary  for  him  to  make  answer  unto.  This  de- 
fendant answei'ing,  says,  that  he  admits  it  to  be  true  that  on 
the  29th  October,  1851,  Adam  Booth,  one  of  the  firm  of  G. 
W.  Sandford  &  Co.,  p)laced  in  the  hands  of  this  defendant  a  note 
on  N.  B.  Xewman  ct  Co.,  for  8U10,  due  four  months  fixnn  date, 
which  note  defendant  was  to  hold  as  collateral  security  for  a 
debt  due  by  said  Sandford  &  Co.  to  Anderson  &  ShuUz,  of 
Philadelphia,  and  others,  and  when  said  note  should  be  col- 
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lected,  to  be  paid  by  defendant   to  Anderson  &  Slmltz,  of 
Philadelphia,   and   others  that  Mr.  Booth   should   designate. 

Defendant  further  answering,  admits  that  on  the  10th  Decem- 
ber, 1851,  said  Booth  directed  defendant  to  pay  the  avails  of 
said  N.  B.  Newman  &  Co.'s  note,  when  collected :  iirst,  the 
whole  of  the  claim  of  Anderson  ife  Shultz,  of  Philadel|)hia, 
against  said  G.  W.  Sandfoj-d  &  Co.,  and  secondly,  the  claim  of 
Cooper,  Henderson  &  Co.,  of  Philadelphia,  against 
said  G.  W.  Sandford  &  Co.,  supposed  by  *said  Booth  [*41:0] 
to  be  8360.  After  which  defendant  was  directed  to 
pay  the  whole  of  the  balance  of  the  avails  of  said  N".  B.  New- 
man &  Co.'s  note  to  W.  H.  Brown  &  Co.,  of  Philadelphia,  aU 
of  which  more  fully  api^ears  by  the  i-ecords  on  the  common 
law  side  of  this  court,  in  the  case  of  William  H.  Brown  <k 
Co.  against  G.  W.  Sandford  &  Co. 

Defendant  further  says,  that  on  the  21:thof  February,  1852, 
W.  H.  Brown  &  Co.  sued  out  a  writ  of  attachment  in  this 
court,  against  George  W.  Sandford  &  Co.;  and  that  on  the 
25th  of  the  same  month  and  year,  a  writ  of  garnishment  was 
served  on  this  defendant  by  the  sheriff  of  this  count3%  in  said 
case  of  attachment,  by  which  garnishment  this  defendant  was 
required  to  answer  at  the  April  term  of  this  court.  1852,  cer- 
tain interrogatories  touching  moneys  and  effects  in  defendant's 
hands,  belonging  to  said  G.  W.  Sandford  &  Co. 

And  further  answering,  says,  that  on  the  17th  of  March, 
1852,  Peter  Weed  sued  out  a  writ  of  attachment  against  G. 
W.  Sandford  &  Co.,  and  garnisheed  this  defendant  to  answer 
certain  interrogatories  touching  the  moneys  and  effects  in  de- 
fendant's hands  belonging  to  G.  W.  Sandford  &  Co.  And  de- 
fendant further  says,  that  he  appeared  at  the  September  term 
of  this  court,  1852,  and  answered,  on  oath,  fully  and  truly  all 
the  interrogatories  proj^ounded  to  him  by  said  W.  H.  Brown 
&  Co.,  and  said  Peter  Weed,  touching  the  moneys  and  effects 
in  defendant's  hands,  belonging  to  said  G.  W.  Sandford  &  Co.;- 
all  of  wliich  fully  ap])ears  by  the  record  of  said  cases  on  tlie 
common  law  side  of  this  court.  And  defendant  further  says, 
that  upon  the  said  answers  of  this  defendant  in  garnishment, 
it  was  ordered  and  adjudged  by  the  court  that  this  defendant 
should  pay  over  to  said  W.  H.  Brown  &  Co.,  and  Peter  Weed, 
the  money  in  defendant's  hands  belonging  to  said  G.  W.  Sand- 
ford <fe  Co.,  amounting  to  $324,  and  this  court  gave  judgment 
therefor  against  defendant.  And  defendant  further  says,  that 
in  pursuance  of  said  judgments,  defendant  paid  tlie  said 
money  of  $324 ;  all  of  which  fully  appears  by  the  records  of 
those  cases  in  this  court.  And  defendant,  by  way  of  explana- 
tion, further  says,  that  before  the  aforesaid  Newman  note  was 
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placed  in  defendant's  hands,  defendant  liad  a  note  in  favor  of 
Anderson  &  Shiiltz,  on  said  G.  W.  Sandford  &  Co.,  for  about 
$211,  for  collection;  and  that  said  Newman  note  was  placed 
in  defendant's  hands  to  secure  payment  of  said  note  specially, 
and  that  before  defendant  was  garnisheed  in  either  of  the  above 
named  cases,  defendant  paid,  from  the  avails  of  the  said  ITew- 
man  note,  the  said  claim  of  Anderson  &  Shultz."  Complain- 
ants tiled  general  replication. 

At  the  April  term,  1854,  of  the  McLean  Circuit  Court,  Da- 
vis, Judge,  presiding,  decree  was  rendered  in  the  words  and 

figures  following,  to  wit: 
[*441]  *"This  cause,  at  the  last  term  of  this  court,  having 
come  on  for  trial  on  bill  of  com])lainants,  answer  of 
John  E.  McClun,  and  the  replication  thereto;  and  the  com- 
plainant having  offered  in  evidence,  without  objection,  the 
note  referred  to  in  said  bill,  given  by  Gr.  W.  Sandford  &  Co., 
to  them,  28.th  March,  1851,  for  three  hundred  and  seventy- 
eight  dollars  and  sixty-eight  cents,  due  six  months  after  date; 
and  having  further  offered  in  evidence,  without  objection, 
the  receipt  referred  to  in  said  bill  as  exhibit  'C,'  rested  their 
case.  There  was  no  evidence  of  what  Mr.  Booth,  to  whom 
said  McClun  had  given  said  receipt,  liad  done  with  said  re- 
ceipt. 

Thereupon  the  said  defendants  proved,  by  the  production 
of  the  records  of  the  McLean  Circuit  Court,  that  AVilliam  H. 
Brown,  Isaac  C.  Jones,  Jr.,  and  AV^illiam  H.  Howell,  partners 
in  trade,  under  the  name  and  firm  of  William  H.  Brown  &, 
Co.,  and  Peter  Weed,  regularly  sued  out  writs  of  attachment, 
on  the  common  law  side  of  the  McLean  County  Circuit  Court, 
at  the  times  stated  in  the  answer  of  the  said  McClun,  on  which 
suits  judgments  were  regularly  had ;  that  writs  of  garnishment 
in  said  suits  were  regularly  served  on  said  McClun,  and  the 
proceedings  in  said  suits  were  properly  had,  until  the  Septem- 
ber term,  1852,  of  the  said  McLean  court,  the  said  McClun 
hied  his  answer  in  each  of  said  suits,  one  of  which  answers, 
(the  other  being  alike)  was  as  follows ; 

Wm.  H.  Beown, 

Isaac  C.  Jones, 

Wm.  H.  Howell, 

V. 

George  W.  Sandford, 
and  Adam  Booth. 

The  answer  of  John  E.  McClun  to  the  interrogatories  filed 
against  him  as  garnishee  in  the  above  entitled  cause: 

This  respondent  answering,  says:    that  on  the  29th  day  of 
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October,  1851,  Adam  Booth  placed  in  this  respondent's  hands 
for  collection,  one  note  for  $9l0,  on  N.  B.  Newman  &  Co., 
for  which  he  gave  the  following  receipt,  to-wit: 

'Received,  Bloomington,  Oct.  29,  1851,  of  Adam  Booth,  one  note  of  hand 
on  N.  B.  Newman  &  Co.,  dated  Sept.  1st,  1851,  four  months  from  date,  and 
calling  for  ^910,  which  I  am  to  hold  as  collateral  security  for  a  debt  due  by 
said  Booth  and  Sandford  &  Co.,  to  Anderson  and  Shultz,  and  others,  and 
when  paid  I  am  to  apply  the  same  to  the  paj-ment  of  the  said  Anderson  and 
Shultz,  of  Philadelphia,  and  others  that  Mr.  Booth  may  designate. 

(Signed)  '       J.  E.  McCLUN.' 

But  afterwards,  to  wit:  on  the  10th  day  of  December, 
1851,  the  following  indorsement  was  made  upon  said  receipt, 
to  wit: 

*' In  accordance  with  the  instructions  of  Mr.  Booth,  now  given  [*442] 
me  by  him,  I  will  pay  from  the  proceeds  of  the  within  note,  on  N. 
B.  Newman  &  Co.,  when  the  same  is  collected,  as  follows,  to  wit:  I  will 
first  pay  all  of  the  debt  due  to  Anderson  and  Shultz,  of  Philadelphia;  .second, 
I  will  pay  a  claim  due  by  Snndford  &  Co.,  to  Cooper,  Anderson  &  Co.,  of 
Phil  idelphia,  supp^s3d  by  Mr.  Booth  to  be  about  ^360,  after  which  I  will 
pay  the  whole  of  the  balance  of  the  proceed«!  of  said  note  to  W.  H.  Brown 
&  Co.,  of  Philadelphia. 

(Signed)  J.  E.  McCLUN.' 

That  the  said  Cooper,  Anderson  &  Co.,  in  the  said  indorse- 
ment on  the  said  receipt,  was  intended  for  Cooper,  Henderson 
&  Co.;  that  witli  the  exception  of  the  said  mistake,  the  said 
receipt  and  indorsement  contain  a  true  and  correct  statement 
of  the  terms,  conditions  and  undertakings  upon  which  the 
said  note  was  placed  in  this  respondent's  hands  for  collection, 
and  upon  which  this  respondent  took  the  same  ;  that  this  re- 
spondent has  collected  the  money  on  said  note,  and  that  all 
the  money,  after  deducting  expenses  for  collection,  except  the 
sum  of  8324,  has  been  paid  to  said  Wm.  H.  Brown  &  Co.,  and 
Anderson  &  Shultz  ;  that  the  said  S324  is  now  in  the  hands 
of  this  respondent ;  that  this  respondent  has  no  other  moneys 
or  effects  of  any  sort  belonging  to  the  said  Adam  Booth  ;  that 
this  respondent  is  garnishee  in  three  other  cases  at  the  suit 
of  Peter  Weed  against  the  above  defendants,  and  is  required 
to  make  this  answer  in  each.  And  now,  having  fully  an- 
swered, this  respondent  ]u-ays  to  be  dismissed. 

And  that,  thereupon,  the  court  gave  judgment  against  said 
McClun,  in  favor  of  said  attaching  creditors,  (apportioning the 
amounts  to  their  res]iective  judgments)  for  the  sum  of  three 
hundred  tmd  twenty -four  dollars,  there  being  no  evidence  be- 
fore said  court  but  the  answer  of  said  McClun.  And  the  said 
defendant  further  proved  that  he  had  paid  said  judgments 
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against  liim,  and  tliat  he  had  no  moneys  in  his  hands  belong- 
ing to  said  Sandford  &  Co.,  or  any  of  their  creditors,  which 
was  all  the  evidence  in  this  cause.  And  the  said  cause  hav- 
ing been  submitted  on  the  foregoing  evidence,  and  the  argu- 
ment of  counsel,  and  the  court  having  taken  said  cause  under 
advisement,  and  having  cunsidered  the  cause,  now  at  this  day, 
it  is  ordered  by  the  court  that  said  bill  be  dismissed,  and  that 
said  John  E.  McClun  recover  of  and  from  the  said  complain- 
ants, his  costs  and  charges  by  him  about  his  defense  in  this 
behalf  expended,  and  that  he  have  execution  therefor." 

The  plaintilt's  in  error  (complainants  below,)  assign  for  error 
herein,  that  the  Circuit  Court  erred,  to  their  prejudice,  in  its 
decree  and  proceedings  at  April  term,  1854 : 

First.  In  dismissing  theii-  bill  in  chancery  with  costs. 
[*443]        *Second.     In  not  sustaining  their  bill,  and  thereon 
decreeing  the  equitable  relief  prayed  for. 

Third.  In  not  adjusting  the  rights  of  priority  between  the 
different  cestui  que  trusts^  and  in  not  marshaling  the  assets  or 
trust  funds  received  by  the  defendant,  John  E.  McClun,  nnder 
the  transfer  to  him,  according  to  the  respective  rights  of  the 
parties,  and  in  not  enforcing  the  express  trust  of  said  McClun, 
according  to  its  terms. 

Fourth.  The  decree  is  erroneous  in  every  respect,  to  the 
prejudice  of  the  plaintiffs  in  error,  and  should  be  reversed. 

J.  C.  Walker,  for  Plaintiffs  in  Error. 

]Sr.  H.  PuEPLE,  for  Defendants  in  Error. 

ScATES,  C.  J.  This  case  seems  to  present  circumstances  of 
hardship,  upon  the  defendants,  nevertheless,  we  think  com- 
plainants are  entitled,  by  princij^les  of  equity  and  justice,  to  a 
recovery.  In  the  case  of  Tloioell  et  al.  v.  Edgar  et  al.,  3 
Scam.  R.  417,  this  court  held  that  a  failing  debtor  has  a  right 
to  prefer  one  creditor  over  another,  when  he  does  so  in  good 
faith,  and  the  decision,  we  think,  is  sustained  by  the  current  of 
authorities.  If  this  assignment  was  good,  and  we  see  nothing  in 
the  record  to  question  it,  the  plaintiff's  took  a  beneficial  inter- 
est in  equity,  under  it.  Courts  of  law  will  take  cognizance  of 
the  equitable  interests  of  assignees  of  choses  in  action,  so  as  to 
protect  them,  to  a  certain  extent,  within  their  power.  Chap- 
man V.  Shattuck,  3  Gil.  E.  49. 

But  it  is  the  peculiar  province  of  a  court  of  equity,  to  deal 
with  and  enforce  trusts;  and  while  they  might  not  com]iel  a 
trustee  t(^  take  upon  himself '  the  burthens  of  a  trust,  without 
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compensation  ;  tliey  would,  when  voluntarily  assumed,  comitel 
him  to  a  faithful  execution  of  it,  for  the  preservation  of  rights 
depending  upon,  and  derivable  from  it.  Siritzer  et  al.  v.  SHles 
et  al.,^  3  GiT  K  529  ;   Cross  v.  Fetree,  10  B.  Monroe  R  413. 

It  is  dithcult  to  distinguish  tliis  case  in  principle,  and  it  varies 
but  little  in  facts,  from  LaxDVtnce  v.  Lane.,  4  Gil,  354,  where 
the  court  held  the  plaintiff  liable  to  pay  the  true  owner  of  the 
debt,  although  he  had  been  condemned  to  pay  the  same  to  an- 
other, by  a  garnishment  on  attachment  process.  And  the  court 
there  truly  distinguishes  that  case  from  the  cases  of  Holmes  v. 
Remsen,  4  Johns.  Ch.  R.  467  ;  same  on  error,  20  Johns.  R, 
229  ;  Emhree  and  Collins  v.  Ilanna^  5  Johns.  R,  101 ;  Hull 
V.  Blake,  13  Mass.  R.  153,  in  this,  that "  in  all  those  cases,  the 
proceedings  were  against  the  party  whose  interests 
*were  to  be  affected  by  the  judgment  or  decree,  and  p444] 
there  was  either  actual  or  constructive  notice  given  to 
the  party  whose  money  or  effects  were  to  be  api  ropriated,  not 
in  payment  of  another's,  but  of  his  own  debt.  They  were  con- 
tests between  creditors  of  the  same  debtor,  in  which  garnishees, 
who  owed  the  debtor,  or  had  effects  of  his  in  their  hands,  had, 
upon  a  proceeding,  directly  against  the  debtor,  under  a  judg- 
ment of  a  court  of  com [)etent  jurisdiction,  been  compelled  to 
pay  to  one,  and  in  which  the  courts  very  properly  determined 
that  such  ]iayment,  or  a  judgment  without  payment,  would 
bar  any  subsequent  claim  against  him  for  the  same  demand." 

This  reasoning  applies  very  forcibly  to  this  case.  For  this 
interest  in  the  debt,  had  already  passed  by  the  equitable  assign- 
ment, to  the  plaintiffs.  And  their  rights  and  ])roperty  are  not 
to  be  taken  from  them,  and  apjilied  to  the  paymentof  another's 
debt,  even  if  he  was  their  assignor  in  a  proceeding  in  which 
they  were  not  parties,  had  no  notice,  and  could  not  have  been 
hoard.  The  judgment  cannot  bind  them,  nor  determine  their 
riglits.  Allen,  administrator ,  etc.,  v.  Dundas,  3  Term  R.  125, 
sustained  payment  to  the  executor  of  a  forged  will,  after  pro- 
bate, and  before  repeal  of  the  probate.  The  court  had  juris- 
diction of  the  subject  matter,  and  while  the  probate  remained, 
the  jiarty  was  executor  cZe' y^cT^c,  and  a  payment  to  him  was 
held  good,  as  being  under  the  sanction  of  the  law,  as  to  the 
proper  person  to  receive  it.  But  in  MyersY.  Unch,  1  Binney 
R.  25,  a  payment  under  a  garnishment  on  attachment,  made 
without  taking  the  stijmlation  required  by  statute,  was  not  sus- 
tained, as  made  under  the  process  of  law. 

In  this  case,  the  property  passed  by  the  assignment,  and  di- 
rection, and  from  that  time,  if  afterwards  assented  to,  and  could 
not  be  taken  for  the  assignor's  debts.  It  was  so  noted  in  Wilt 
V.  Franklin^  assignee,  etc.,  1  Bimi.  R.  502  ;  and  also  in  Lij)- 
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pincott  et  al.  v.  Barker^  2  Binn.  E.  174,  upon  the  performance 
of  tlie  condition,  to  wit,  the  execution  of  a  release,  and  took 
effect  from  snch  acceptance.  Judge  Story  held  such  assign- 
ment good,  against  a  subsequent  attachment  of  creditors  ;  al- 
though none  of  the  creditors  were  parties  to  the  original 
assignment,  it  was  held  sufficient  that  they  afterwards  assented. 
Brown  and  IvesY.Minturn  and  ChamjMn,  2  Gallison  R.  557. 
Under  these  views,  it  is  very  clear,  that  the  interest  in  the 
moneys  due  on  the  note  assigned  to  defendant,  passed  equita- 
bly to  the  plaintiffs  by  the  assignment  and  subsequent  direction 
of  ]iayment.  Defendant  accepted  the  trust,  voluntarily,  entered 
upon  the  discharge  of  its  duties,  and  gave  his  written  promise 
to  pay  over  the  proceeds  in  part,  to  plaintiffs.  Without  discuss- 
ing or  determining  the  merits  of  the  judgments  on  the 
[*4-i5]  "^garnishments,  we  are  of  opinion  that  these  mon- 
eys belonged  to  plaintiffs,  and  were  not  subject  to 
or  liable  for  the  debts  of  the  assiijnors.  Plaintiffs  were  not 
parties  nor  privies  to  those  proceedings,  and  are  not  concluded 
or  bound  by  them,  nor  the  adjudication  of  the  ownership  of 
the  property,  and  may  therefore  assert  their  rights  by  bill  in 
equity,  to  compel  the  performance  of  the  trust  by  the  defend- 
ant. 

Decree  will  be  reversed  and  the  cause  remanded  for  further 
proceedings. 

Decree  reversed. 

Skinner,  J.,  dissenting.  Sandf  ord  and  Booth  owed  Cooper, 
Henderson  &  Co.,  and  gave  to  McClun,  a  note  in  their  favor, 
on  a  third  person,  with  directions  to  collect  the  same,  and  ])ay 
a  ]iortion  of  the  proceeds  thereof  to  Coo]ier,  Henderson  ^  Co. 
McClun  collected  the  note.  Creditors  of  Sandford  and  Booth, 
sued  out  of  the  McLean  circuit  court,  writs  of  attachment 
against  their  effects,  and  obtained  judgment  in  such  attach- 
ment suits.  In  those  suits,  McClun  was  garnisheed,  answered, 
setting  up  the  facts,  judgment  was  rendered  against  him,  for 
the  moneys,  the  ]"/roceeds  of  the  note  in  his  hands,  and  he  })aid 
the  judgment.  The  money  being  paid  by  compulsion  of  law 
and  without  fraud,  I  think  the  law  will  not  compel  him  to  pay 
it  again. 

I  therefore  cannot  concur  with  the  majority  of  the  court,  in 
reversing  the  decree  of  the  circuit  court. 
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John  G.  Keed  et  al.  v.  Edwakd  D.  Kemp. 

Appeal  from  Bureau. 

Practice — Cross  Bn.L — Answer. — A  defendant  who  files  a  cross  bil) 
must  take  steps  to  have  it  answered,  etc.,  and  have  a  hearing  upon  it  when 
the  original  is  heard. 

Bond — Altkkations  by  orligee. — An  obligee  may  make  immaterial 
alterations  in  a  bond,  if  they  are  consistent  with  the  true  contract  of  the 
parties. 

There  is  no  presumption  of  law  arising  upon  the  bare  inspection  of  the 
face  of  an  instrument,  to  fix  the  fact  of  its  alteration.  Suspicions  may  arise 
out  of  the  inspection,  but  the  question  must  be  determined  by  proofs." 

Deed — When  admissibi-e  in  evidence. — Deeds  and  other  instruments 
relating  to  titles  of  real  estate,  if  properly  acknowledged  and  recorded,  may 
be  read  in  evidence  without  proof  of  their  execution;  but  when  not  so  ac- 
knowledged, they  may  be  filed  for  record  and  operate  as  notice;  but  when 
used  as  evidence,  their  execution  must  be  proved. 

What  instri^ments  may  be  REC0RDr:D— Effect  op  recording. — An 
instrument,  affecting  or  relating  to  title  to  real  estat'^,  may  be  recorded,  al- 
though not  proven  or  acknowledged;  and  will  operate  as  construc- 
tive notice  to  *subsequent  purchasers  and  creditors,  and  common    [*446] 
law  proof  of  its  execution  will  be  sufficient. 

Same — Priority. — If,  before  filing  an  instrument  affecting  real  estate,  a 
second  contract  is  made  for  the  same  estate,  if  the  first  executed  instrument 
is  first  placed  for  record,  it  will  be  sufficient  to  protect  the  party  holding 
under  it. 

On  the  23rd  of  Deeemher,  1852,  Edward  D.  Kemp  filed  a 
bill  against  John  G.  Reed,  for  a  specific  performance  of  the 
following  contract : 

Cited:  Decree,  sufficiency  of  evidence  to  support.  55  111.  462.  Policy  and 
effect  of  recording  laws,  18  111.  llo;  96  111.  5:-)6.  Alteration,  a  question  of 
fact,  66  111.  20;  answer  to  cross  bill,  97  111.  395;  12  Bradw.  297. 

^Alteration  of  u-ritten  ini^tnimenf — Effect  of — Pres>impfio)i. — Where  an 
alteration  is  apparent  upon  the  face  of  an. instrument  the  burden  of  explain- 
ing it  is  usually  held  to  be  upon  the  party  offering  it  in  evidence,  the  pre- 
sumption being  that  the  alteration  was  made  subsequent  to  its  delivery. 
The  authorities  are  not  all  in  hfiranony  however.  Slight  circumstances  may 
shift  the  burden  of  proof.  "  When  all  the  facts  are  undisputed  some  pre- 
sumption must  arise;  and  that  presumption  must  be  conformable  to  the 
experience  of  mankind,  and  according  to  what  that  experience  shows  to  be 
most  probably  the  trLith  of  the  matter.  The  authorities  are  every  way,  and 
general' y  each  case  must  rest  largely  on  its  own  peculiar  surroundings." 
2  Daniel's  Neg.  Insts.  434,  §  1421a.  See  1  Greenl.  Ev.  §  .564;  Neil  r.  Case,  25 
Kans.  610;  Bailey  ».  Taylor,  11  Conn.  531;  Beaman  r.  Russell,  20  Vt.  210; 
Davis  V.  Jenney.'l  Met.  221;  Kountz  v.  Kennedy,  63  Pa.  St.  190;  Wilson  v. 
Harris,  35  la.  607;  Simpson  v.  Stackhouse,  9  Barr.  186. 

In  Abbott's  Tr.  Ev.,  p.  406,  it  is  said  that  "  If  there  is  nothing  suspi- 
cious about  the  alteration  it  is  not  error  to  admit  the  paper  without  expla- 
nation. If  there  is  anything  suspicious,  the  court  should  require  explana- 
tion." 
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"  Kno-w  all  Men  by  these  Presents,  That  I,  J.  G.  Reed,  for  and  in 
consideration  of  the  sum  of  sixty-five  dollars,  to  me  in  hand  paid  by  E.  D. 
Kemp,  do  bind  myself,  my  heirs  and  administrators  by  these  presents,  unto 
Edward  D.  Kemp,  his  heirs  or  assigns,  or  administrators,  in  the  penal  sum 
of  five  hundred  dollars,  to  make  and  deliver  unto  said  Kemp  a  good  and 
sufficient  deed  of  the  east  half  of  the  south-west  quarter  of  section  twenty- 
four,  township  sixteen  north,  six  east,  in  Bureau  county,  Illinois,  as  soon  as 
the  deed  can  be  obtained  from  the  general  land  office. 

In  witness  whereof,  I  have  set  my  hand  tliis  12th  day  of  July,  1851. 

J.  G.  REED." 

"The  foregoing  in=;truraent  was  filed  for  record  July  9th,  1852,  and  duly 
recorded  on  book  C  of  mortgages,  page  296. 

J.  H.  OLDS,  Recorder." 

The  following  alterations  are  made  in  this  paper.  The  in- 
sertion of  the  words  "  I,  J.  G.  Reed,"  in  the  beginning  of  the 
instrument ;  the  alteration  of  the  word  ''  three  "  to  "  live,"  in 
expressing  the  consideration  of  the  bond,  and  the  erasing  of 
the  figures  "  12,"  after  the  word  "  July,"  and  putting  them 
before. 

The  process  was  served  on  JReed,  and  made  returnable  to 
2nd  Monday  in  January,  1853.  After  the  commencement  of 
the  suit  it  was  discovered  that  Reed  had  conveyed  to  Atkin- 
son. In  January,  1853,  leave  was  taken  to  amend,  by  making 
Atkinson  a  party.  On  the  15tli  March,  1853,  Atkinson  w-as 
made  a  party. 

Reed  was  called  on  to  answer,  not  under  oath ;  Atkinson, 
under  oath. 

At  March  term,  1853,  they  both  imperfectly  answered,  and 
obtained  leave  to  amend  their  answers. 

The  bill,  as  amended,  charges  Atkinson  with  express  notice 
of  the  contract  between  Kemp  and  Reed. 

At  the  October  term,  1853,  Atkinson  and  Reed  both  filed 
new  answers,  denying  all  the  equities  of  the  bill.  Reed  de- 
nies that  the  contract  was  for  tlie  sale  of  the   property,  but 

It  has  been  held  that  alteration  of  the  printed  part  of  an    instrument  im- 
poses no  burden  of  explanation.     Corcoran  v.  Dale,  32  Cal.  89. 
There  have  been  four  different  rules  laid  down  as  to  effect  of  alteration. 

1,  that  stated  supra  in  Reed  r.  Kemp.     See  Gillett  v.  Sweat,  1  Gilm.,  475. 

2,  that  it  raises  a  presumption  against  the  paper. 

3,  that  it  raises  such  presumption  only  when  suspicious. 

4,  that  the  alteration  is  presumed  to  liave  been  made  before  delivery. 

See  text  books  cited,  for  fuller  dis:;ussion  and  citation  of  authorities. 

There  seem  to  be  no  recent  cases  on  the  subject  in  Illinois,  and  the  ques- 
tion is  not  very  definitely  settled.  See  Walters  v.  Short,  5  Gilm.  252;  Reed  v. 
Kemp,  snin-a ;  Hodge  v.  Gilman,  20  III.  441;  Montag  v.  Linn,  23  111.  651; 
Gillett  V.  Sweat,  1  Gilm.  475;  Millikin  v.  Marl  in,  66  111.  13. 

Where  an  alteration  is  not  apparent  on  the  face  of  the  instrument  the  bur- 
den of  sliowing  it  is  on  the  party  alleging  it.  2  Daniel's  Neg.  Insts.  433, 
§  1421. 
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says  it  was  intended  to  secure  a  debt,  and  sets  up  certain  altera- 
tions in  the  instrument.  Atkinson  answered  under  oath;  de- 
nies the  plaintiff 's  equity ;  sets  up,  that  on  the  24th  May,1852, 
he  purchased  this  tract  of  land,  among  others,  of  Reed,  for  ten 
thousand  dollars,  according  to  the  terms  of  a  title  bond,  whicli 
he  sets  out;  says  the  purchase  was  made  for  a  valuable 
consideration;  *that  on  the  23rd  of  July,  1852,  a  deed  [*447] 
was  made  by  Reed  of  this,  among  other  land,  to  him, 
in  pursuance  of  the  contract  of  May  24,  1852,  and  that  he  paid 
Reed  several  thousand  dollars  in  money,  and  gave  his  notes 
and  mortgage  for  the  balance  ;  says  that  when  he  contracted, 
he  had  no  suspicion  that  any  claim  existed  on  the  property, 
that  no  contract  was  recorded,  and  he  never  heard  of  any  un- 
til long  after  he  sold  the  property  to  the  Diiffield  mining  and 
transportation  company,  which  was  on  the  1st  January,  1853, 
before  he  was  notified  of  any  suit. 

On  the  ISth  of  October,  1853,  Atkinson  filed  a  cross  bill 
against  Reed  and  Kemp,  and  Reed  filed  a  cross  bill  against 
Kemp,  but  it  does  not  appear  that  they  have  ever  been  an- 
swered. 

The  recorded  copy  of  Kemp's  agreement  omits  "dollars," 
after  ''  sixty -five." 

At  January  term,  1854,  Atkinson  moved  to  set  down  for 
hearing  on  bill  and  answer.  Kemp  moved  to  strike  out 
amended  answer.  The  court  refused  both  motions,  allowed 
Atkinson's  answer  to  stand,  and  gave  Kemp  leave  to  amend  by 
making  new  i  arties.  Kemp  amended  by  filing  a  new  bill, 
making  the  Dutlield  company  [parties,  and  calling  on  Reed  and 
Atkinson  to  answer,  but  not  under  oath. 

The  Dafiield  company  answer  and  set  out  the  alterations  in 
the  instrument;  deny  that  it  is  the  same  instrument  referred  to 
in  the  original  bil's;  set  up  Atkinson's  defense  of  purchase  with- 
out notice;  deny  that  Reed  and  Kemp's  contract  was  for  a  sale, 
but  was  a  seciu-ity  for  a  debt;  say  that  Atkinson  contracted  to 
buy  before  the  agreement  was  recorded;  deny  that  Atkinson 
had  any  notice;  allege  that  they  bought  without  notice;  that 
they  have  made  large  im  )rovements  and  discoveries  of  coal 
mines,  which  have  enhanced  the  value  of  the  adjoining  prop- 
erty of  Kemp,  and  insist  that  it  would  be  grossly  unjust  to 
set  aside  their  conveyance. 

The  following  facts  anpear : 

First.     That  Reed  did  nnke  the  agreement  of  July  12,  1851. 

Second.  That  since  it  was  made,  it  has  been  altered,  in 
Kemp's  possession,  and  conseipaently  by  hira,  as  set  forth  in 
hts  answer. 

Tliird.     That  on  the  24th  of  May,  Atkinson  made  the  con- 
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tract  for  the  pnrcliase  of  the  property,  and  then,  or  immediately 
after,  caused  Ballon  to  search  the  records,  and  there  was  no 
record  of  the  agreement  between  Keed  and  Kemp,  and  that 
Atkinson  had  no  actnal  notice  of  this  contract  until  the  notice 
of  the  bill  on  him  March  15,  1853. 

Fourth.  That  on  the  9th  of  July,  1852,  Kemp  recorded  his 
agreement  in  book  C  of  mortgages,  and  it  has  never 
[*4-lS]  been  *recorded  among  the  deeds,  and  was  not  ac- 
knowledged before  recording. 

Fifth.  That  on  the  13th  of  July,  Atkinson  paid  Eeed  8100 
on  the  contract.  On  the  23d  of  July,  1852,  he  paid  him 
$3,233,  gave  him  his  notes  and  mortgage  for  the  balance  of 
the  purchase  money,  and  took  his  deed  for  the  property,  which 
was  recorded  in  October  following,  before  any  suit  was 
brought. 

Sixth.  That  on  1st  July,  1853,  before  any  notice  of  suit 
to  him,  he  conveyed,  by  deed,  for  $400,  a  valuable  con- 
sideration, this  land  among  others  to  the  Duffield  company. 

Seventh.  That  Atkinson,  after  his  deed  from  Heed,  took 
possession,  and  gave  possession  to  Duffield  company  when  he 
sold. 


Whittaker  and  Grant,  T.  L.  Dickey  and  W.  H.  L.  Wal- 
lace, for  Appellants. 

B.  C.  Cook  and  M.  T.  Peters,  for  Appellee. 

ScATES,  C.  J.  Five  questions  have  been  presented  and 
pressed  upon  our  attention,  in  the  argument  of  this  cause  : 

First,  That  cross-bills  have  been  filed  and  have  not  been 
answered;  Second,  The  execution  of  the  bond  by  Reed;  Third, 
The  alteration  of  the  bond  by  Kemp;  Fourth,  Recording  of 
the  bond  as  notice;  and  Fifth,  Subsequent  purchases,  without 
notice.  Upon  all  these  points,  our  opinion  is  with  the  de- 
fendant. 

Revised  Statutes  of  1845,  p.  96,  sees.  24  to  29,  prescribe 
that  defendant  may,  after  answer  to  the  bill,  file  cross  bills, 
and  thereupon,  like  rules  for  answers  theret6,  may  be  taken, 
and  answers  shall  be  evidence  as  in  original  suits.  The  cross- 
bill under  our  statute  is  held  to  be  an  adjunct  to  the  original, 
and  requires  no  service.  Fleece  v.  Hussell  et  al.,  13  111.  32. 
Still  the  party  should  take  some  step  in  it,  in  order  to  obtain 
an  answer,  make  an  issue  and  have  a  hearing  at  the  same  time 
as  the  original.  Simply  tiling  a  cross-bill,  without  taking  any 
further  step  in,  or  notice  of  it,  will  not  be  allowed  to  hedge  up 
the  way  and  suspend  the  rights  of  original  complainant  to  pro- 
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ceed  with,  and  have  a  hearing  of  his  cause.  Such  seems  to  lis 
to  have  been  the  course  taken  with  one  of  the  e  cross-bills,  if 
indeed  it  be  not  answered  by  the  one  only  answer  filed,  under 
a  rule  to  answer  (defendant's  cross-bill).  The  rule  and  the 
answer  were  both  treated  as  embracing  all  that  was  necessary 
to  be  done;  and  we  see  and  liear  nothing  more  of  the  matter, 
nntil  the  question  is  raised  in  this  coui't,  that  one  of  the  cross- 
bills has  not  been  answered.  We  think  it  too  late; 
the  party  *must  be  considered  as  either  having  aban-  [*449] 
doned  his  cross-bill  or  waived  any  other  or  separate 
ansAver  than  was  made. 

The  testimony  to  Heed's  signature  to  the  bond,  corrobo- 
rated as  it  is  by  so  many  strong  circumstances  showing  his 
recognition  and  admission  of  a  contract  about  the  land,  we 
deem  altoo-ether  sulticient  and  satisfactorv,  and  we  think  it 
unnecessary  to  recapitulate  it. 

The  alterations  admitted  by  Kemp  to  have  been  made  by 
him,  are  immaterial,  i^or  indeed  can  we  regard  any  alleged 
alterations  to  be  material;  to  alter  the  sense,  liability,  or  the 
obligation  of  the  bond.  If  it  were  set  up,  or  in  fact  made,  as 
a  mortgage,  the  alteration  of  the  consideration  from  sixty- 
three  to  sixty-five,  taking  that  to  be  the  amount  of  the  debt, 
would  be  a  material  one,  and  enlarge  the  amoimt  of  the  obli- 
gation. So  would  a  change  in  the  penalty  of  a  bond.  But  it 
would  seem  to  be  otherwise  if  the  mere  recital  of  a  consider- 
ation in  a  deed  or  contract,  for  the  simple  and  sole  purpose  of 
showing  that  there  was  a  valuable  consideration  paid,  or  to  be 
paid.  Such  appears  to  us  to  be  the  character  of  this  recital, 
and  the  object  of  expressing  the  amount  ]  aid  in  this  case,  and 
it  can  make  no  ditference  in  the  validity  or  obligation, 
whether  it  were  five  or  sixty-five.  There  is  no  presumption 
of  law  arising  upon  the  face  of  an  instrument  from  bare  in- 
spection of  its  appearances,  whether  it  has  been,  and  if  so, 
when,  altered  from  the  true  contract ;  such  appearances  may 
throw  suspicion  and  distrust  upon  the  instrument,  but  it  is  a 
question  of  fact  and  not  of  law.  GilleU  et  al.  v.  Sweat,  1 
Gil.  E.  489.  In  Walters  v.  Short,  6  Gil.  K.  256,  the  cuur;; 
ex])ress  dissatisfaction  with  a  rule  of  presumption  in  favor  of 
the  alteration  being  made  at  the  tiim  of  the  executi  n  of  the 
instrument ;  but  wliile  they  seem  to  incline  to  a  contrary  i)re- 
5uni[)tion,  they  lay  down  no  rule  on  the  subject,  as  to  a  ja-e- 
sumption  in  law  at  all,  but  seem  to  put  it,  as  we  thiniv  it 
should  be,  upon  the  matter  of  fact.  The  party  producing 
such  an  instrument,  is  called  upon  for  exi>lanations,_  and  if  he 
fail  to  give  them,  suspicion  may  become  the  conviction  of  fact 
m  the  mind  of  the  court  or  jury,  that  such  alterations,  or  ap- 
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pearances  of  alteration,  were  subsequent  to  the  execution  and 
delivery.  Such  a  conclusion  seems  strangely  preponderant 
inthe  mind  of  the  court  in  that  case.  Still  these  explanations 
may,  themselves,  be  found  on  the  face  of  the  pa]  er.  See  2 
Stark.  Ev.  254;  see  also  Cumberland  Bank  v.  Rall^  1  Hal- 
stead  R.  215. 

A  bond  is  valid  without  inserting  the  name  of  the  obligor 
in  the  body  of  the  bond.  Ex  parte  Fulton^  7  Cowen  E..  484. 
So  the  insertion  afterwards,  is  an  immaterial  alteration.  So 
may  "  year  "  be  inserted,  when  it  will  not  alter  the 
[*450]  obligation  of  the  *contract.  Hunt,  administrator  v. 
Adams,  6  Mass.  R.  519.  So  the  inserting  of  "  pump 
and  well  of  water  "  into  a  conveyance,  has  added  nothing,  as 
they  passed  without.  Bowen  v.  PinJiham,  18  Pick.  R.  172. 
prefixing  as  a  caption  to  an  auction  sale,  the  words  "  sales  at 
auction,  March  6,  1826,"  was  held  immaterial.  Nichols  v. 
Johnson,  10  Conn.  R.  196.  But  these  must  be  done  inno- 
cently, and  without  a  fraudulent  design,  otherwise  they  will 
vitiate.  1  Greenleaf  Ev.  Sees.  567,  568,  569.  Tested  by  all 
these  examples,  and  compared  with  others  reported,  and  by 
the  strictest  scrutiny  into  the  apparent  or  supjjosed  motive  in 
this  instance,  and  we  still  iind  nothing  which  will  authorize 
us  to  set  this  contract  aside.  Ig  lorance  is  the  most  apparent 
motive.  While  we  sustain  the  contract,  however,  we  will  not 
withhold  an  expression  of  our  decided  disapprobation  of  all, 
or  any  liberties  of  this  character,  with  writings  by  which 
others  are  bound.  No  advantages  are  ever  gained,  and  most 
frequently  much  injury  is  done  the  party  himself,  by  the  sus- 
picion and  distrust  thrown  upon  his  acts  and  his  motives. 

We  are  all  agreed,  that,  admitting  that  Kemp  made  them, 
they  are  sufficiently  explained  by  the  j^roofs,  are  consistent 
with  the  true  eontiact  of  tlie  parties,  and  it  is  valid  and  bind- 
ing. 

The  fourth  point  involves  a  construction  of  the  recording 
acts,  in  relation  to  unacknowledged  contracts  being  construct- 
ive notice,  when  recorded. 

In  Bourland  v.  The  County  of  Peoria  et  al.,  in  this  vol- 
ume, we  have  noticed  the  several  changes  in  the  time  for 
recording  title  papers,  up  to  the  act  of  1833,  which  gave 
them  effect  and  made  them  notice  from  the  filing,  as  to  all 
creditors  and  subsequent  purchasers,  and  void  as  to  them  un- 
til such  filing  ;  and  we  have  adverted  to  the  act  of  1827, 
which  embraced  all  contracts  and  agreements  concerning  or 
affecting  lands  in  law  or  equity.  In  the  Revised  Statutes  of 
184b,  the  language  is,  if  possible,  still  more  comprehensive, 
and  re<juires  "  deeds  and  other  instruments  relating  to  or  af- 
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feding  the  title  to  real  estate  to  be  recorded."  (p.  108,  Sec. 
22.)  Before  they  can  be  recorded,  they  must  be  acknowl- 
edged or  proved,  as  provided  in  Sec.  16,  ]).  105,  those  so  ac- 
knowledged or  proved  may  be  read  in  evidence  witliout  fur- 
ther or  other  proof  of  execution  ;  Sec.  25.  Where  not  so  ac- 
knowledged or  proved,  they  may  still  be  tiled,  and  operate  as 
notice  and  take  effect ;  but  for  purposes  ot  evidence,  their  exe- 
cution must  be  proven  as  at  law,  before  the  recording  acts; 
Sec.  28,  p.  109.  Similar  provisions  on  p.  305,  Sections  25,  26 
give  a  like  effect  aTid  notice  to  levies  of  attachments  and  exe- 
cutions from  foreign  counties,  or  attachments  in  the  same, from 
the  tiling  of  a  certificate  of  the  levy  with  the  recorder. 

*This  bond  was  not  acknowledged.  Two  questions     [*451] 
are  raised  upon  this  state  of  the  facts  :  That  no  instru- 
ment, without  some  sort  of  acknowledgment,  is  entitled  to  be 
tiled  or  recorded,  and  doi  'g  so  will  not  help  them,  or  amount 
to  any  kind  of  notice. 

It  is  so  held  in  Connecticut  under  a  recording  act,  limited 
to  such  legal  instrumenis,  deeds,  conveyances  and  mortgages 
as  conveyed  title.  ISTone  others  are  provided  for  or  required 
to  be  recorded.  Carter  v.  Champion^  8  Conn.  R.  554  ;  Sum- 
ner V.  Rhodes,  14  Conn.  R.  138.  So  in  Gait  v.  Dibrell,  10 
Yer^.  R  154;  De  Witt  v.  Moultmi,  IT  Maine  R  418 ;  Lessee 
of  Heister  v.  Fortner,'^  Binn.  R.  42;  Brown  v.  Budd, '1 
Carter  la.  E.  445  ;  Halsteads  v.  Bank  of  Kentuchy,  4  J.  J. 
Marsh.  R.  558;  Lessee  of  SlmltzY.  Moore,  1  McLean  R.  527 ; 
Lewis  et  al.  v.  Baird  et  al.,  3  McLean  R.  63,  64,  65  ;  Astor  v. 
Wells,  4  Cond.  R.  513 ;  James  v.  Morey,  2  Cowen  R.  295  ; 
Tillmany.  Cowand,  12  Smeed  and  Marsh.  R.  266;  Thomp- 
son V.  Thompson,  2  How.  Miss.  R.  T45.  So  the  doctrine  is 
summed  up  by  Judge  Story,  1  Story's  Eq.  Jurisp.  Sec.  404 ; 
Chouteau  v.  Jones  et  al.,  11  Bl.  R.  320.  I  have  referred  to 
these  decisions  to  show  that  they  wei-e  made  u]"!on  statutes 
differing  from  ours;  some  excluding  from  registration  and 
record,  deeds,  etc.,  which  were  too  defective  to  pass  the  estate  ; 
others,  for  want  of  compliance  with  the  law  in  relation  to  ac- 
knowledgments. Our  statute  has  introduced  a  very  different 
policy,  both  as  to  the  kinds  and  character  of  the  instruments 
and  the  acknowledgments.  In  its  language  it  comprehends 
everything  that  may  relate  to  or  affect  the  title,  and  requires 
all  such  to  be  recorded,  without  any  qualification  as  to  wheth- 
er they  be  sufficient  in  law,  or  not,  to  effectuate  the  object 
purported  on  their  face.  It  would  seem  to  us  to  be  the  in- 
tention of  the  legisla+ure,  in  general,  to  make  the  registry  and 
recording  books,  and  the  filing  of  levies,  etc.,  as  complete  a 
depository  as  possible  of  the  State,  of  land  titles,  as  they  may 
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b3  presented  and  affected  by  conveyances,  contracts,  incum- 
brances and  liens.  All  such  are  not  included,  such  as  result- 
ing trusts,  mechanic's  and  vendor's  liens,  but  most  are.  This 
bond  was  undoubtedly  within  the  meaning  of  the  act,  and  re- 
quired to  be  tiled  and  recorded  to  have  effect  as  to  creditors 
and  purchasers.  It  is  in  the  same  enlarged  sense  and  compre- 
hensive view  that  we  have  regarded  and  interpreted  the 
meaning  of  the  legislature,  expressed  in  the  23rd  section,  as 
inchiding  unacknowledged  writings,  as  among  those  "  re- 
quired to  be  recorded,"  giving  them  effect  from,  and  making 
them  void  until,  such  tiling  as  to  all  creditors  and  subsequent 
purchasers.  When  they  are  acknowledged  or  proved,  accord- 
ing to  law,  proof  of  their  execution  is  dispensed  with.  Al- 
though not  recorded,  and  if  recorded,  also,  a  copy  of 
[*452]  the  record  is  proof,  in  case  of  loss,  *etc.,  of  the  origi- 
nal ;  Sec.  25.  The  object  of  the  acknowledgment  or 
proof,  in  the  mode  prescribed  by  the  act,  seems  to  be  twofold : 
to  establish  its  due  execution,  and  to  entitle  it  to  record  ;  not 
to  being  tiled,  giving  to  the  act  of  recording  the  additional 
effect  of  making  a  copy  of  the  record  evidence  under  certain 
circumstances.  The  requirement  of  the  22nd  section  to  re- 
cord all  deeds  and  other  instruments  relating  to  or  affecting 
the  title  to  real  e-tate,  is  general,  and  embraces  all  that  so  re- 
late, or  have  such  effect  upon  title,  and  is  not  qualified  or 
confined  to  such  of  them  only,  as  are  duly  and  legally,  or  de- 
fectively acknowledged  or  proved.  But  before  they  are  en- 
titled to  be  recorded,  they  must  be  acknowledged  or  proved, 
as  prescribed  in  the  16th  and  18th  sections.  The  23rd  sec- 
tion speaks  generally  of  all  those  '•^  reqtdred''''  to  be  recorded, 
and  declares  they  shall  take  effect  from  the  filing,  and  makes 
them  void  tintil  the  filing. 

In  reaching  the  true  meaning  of  the  whole  act,  it  is  worthy 
of  note,  that  the  25th  section,  in  regulating  the  effect  of  the 
acknowledgment,  and  the  additional  effect  of  its  recording, 
embraces  the  same  instrument  in  two  relations,  one  to  the 
land  as  affecting  its  title,  and  therefore,  "required"  to  be  re- 
corded and  the  other,  to  its  character  of  evidence,  and  "  en- 
title" to  be  recorded.  Such  as  are  "required  or  entitled," 
shall  be  taken  as  evidence,  etc. 

The  several  sections,  therefore,  have  reference  to  distinct 
parts  of  one  general  system.  The  22nd  declares  what  kind 
of  instruments  shall  be  recorded ;  the  23rd  declares  when  and 
how  they  shall  take  effect  to  secure  the  interest  to  the  pur- 
chaser, as  between  him  and  subsequent  purchasers,  or  credit- 
ors ;  the  25th  fixes  their  character  generally,  as  evidence, 
.  when  acknowledged  or  proved  only,  and  also  when  recorded. 
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The  28th  section  is  for  a  very  different  object ;  it  is  to  estab- 
lish and  declare  their  effect,  as  a  deed  or  contract,  as  construct- 
ive notice  to  subsequent  purchasers  and  creditors;  and  this 
they  shall  have  from  the  tiling,  "  though  not  acknowledged 
or  proved  according  to  law."  Eut  before  tlie  instrument  can 
be  read  for  the  purpose  of  showing  of  what  the  party  had 
this  constructive  notice,  the  "  defects  of  such  acknowledg- 
ment or  proof  "  must  be  supplied  by  proof  of  its  execution, 
"  in  the  manner  required  by  the  rules  of  evidence,  applicable 
to  such  \vi-itings,"  that  is,  at  common  law,  instead  of  the  statu- 
tory mode. 

The  phraseology,  "  not  acknowledged  or  proven  according 
to  law,"  and  "the  defects  of  such  acknowledgment  or  proof," 
it  is  contended,  implies  that  attempts  have  been  made  to  take 
acknowledgments  or  proof,  which  are  wanting  in  some  |u-e- 
requisite,  and  excludes  those  where  there  was  a  total  neg- 
lect. 

*The  language  is  capable  of  this  restricted  implica-  [*453] 
tion,  but  the  full  scope  and  spirit  of  our  recording 
acts,  does  not  require  us  to  so  limit  their  meaning,  when  they 
have  used  language  of  much  broader  and  more  general  import, 
and  which,  in  this  larger  sense,  does  not  conflict,  but  harmo- 
nizes with,  and  more  fully  carries  into  effect  the  general  ob- 
jects and  spurit  of  the  wdiole  system. 

I  must  think  that  where  there  is  no  attempt  at  an  ''  acknowl- 
edgment or  proof "  of  the  execution  under  the  statute,  that 
th^  instrument  is  literally  within  the  pihrase  of  "  not  acknowl- 
edged or  proven  according  to  law,"  and  that  common  law 
proof  of  the  execution  would  ''  supply  the  defects  of  such  ac- 
knowledgment or  proof  "  under  the  statute. 

I  have  examined  these  provisions  the  more  critically  and 
]-irolixly,  because  it  is  the  first  time  the  question  has  been 
raised.  While  this  court,  in  Clumteau  v.  Jones  et  al.,  11  111.  R. 
320,  recognized  the  general  rule  laid  down  in  the  cases  cited 
above,  in  relation  to  deeds  recoided  under  the  acts  of  1819 
and  1822,  yet  they  applied  the  present  rule  contended  for  by 
the  court,  to  a  defective  acknowledgment  under  those  acts,  as 
cured  under  the  act  of  July,  1837,'  similar  to  those  now  in 
force.  And  the  court  in  Martin  v.  Dryden  et  al.,  1  Gil.  R. 
213,  214,  seem  to  regard  it  as  the  true  construction  of  the 
acts. 

The  second  objection  is,  that  although  such  writings  may 
become  notice  by  tiling,  or  tiling  and  recording,  yet,  under 
the  23rd  section  they  take  effect  at  the  tiling,  and  "until  the 
same  shall  be  tiled  for  record,"  they  shall  be  "adjudged  void" 
as  to  all  "  creditors  and  subsequent  purchasers,  without  no- 
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tice."  Therefore,  if  before  such  iihng,  a  lien  attaches,  or  a 
contract  or  conveyance  is  executed  to  a  subsequent  purchaser, 
the  filino;  is  too  late  to  chano;e,  either  with  constructive  notice,, 
even  though  made  before  the  liling  of  the  certificate  of  levy 
of  the  creditor,  ur  the  deed  or  conti'act  of  the  subsequent  pur- 
chaser. That  the  race  of  diligence  is  not  open  to  tlie  first  pur- 
chaser by  filing,  at  any  time  before  the  liling  of  the  creditor 
or  subsequent  purchaser. 

This  point  is  new,  and  is  against  the  received  opinion  of  the 
true  meaning  of  the  law.  The  court  seems  to  take  a  different 
view  of  it,  though  it  was  not  directly  in  judgment,  where  a 
creditor  was  concerned,  in  Robinson  v.  Rowaii,  2  Scam.  R. 
500.  The  question  was  more  dii-ectly  before  the  court,  and 
between  purchasers,  in  Doyle  et  al.  v.  Teas  et  al.,  4  Scam.  E. 
252.  Tlie  same  view,  as  to  a  creditor's  lien  attaching,  was 
taken  in  Martin  v.  Dry  den  et  al.,  1  Gil.  R.  213  ;  Cooh  v.  Hall, 
ibid.  578.  So  in  Gaty  et  al.  v.  Pitman,  11  111.  R.  21,  and 
Kennedy  et  al.  v.  Northrup  et  al.,  15  ibid.  152,  Upon  full 
consideration  of  the  statute,  we  are  of  opinion  that  its  true 
meaning  will  allow  the  first  purchaser  to  sustain  his 
[*454]  rights,  by  being  first  *on  file  for  record.  Under  this 
view  of  the  statute,  we  nmst  regard  Atkinson  as  a 
purchaser  with  constructive  notice,  as  well  as  his  vendees,  the 
Dufiield  mining  company.  The  fifth  and  remaining  question, 
therefore,  becomes  unimportant,  as  it  was  raised  by  the  defend- 
ant here,  questioning  their  purchase,  because  the  consideration 
was  partly  paid  after  notice,  and  partly  yet  unpaid.  Tlie  ques- 
tion is  one  of  importance,  and  we  think  proper  to  waive  the 
consideration  and  examination  of  it  for  the  present  case. 

Decree  affirmed. 


R.  G.  Paeks  v.  N.  Brown. 

Appeal  from  La  Salle. 

A  plaintiff  may  strike  out  a  blank  indorsement  upon  a  promissory  note, 
payable  to  order,  on  the  trial  of  a  suit  brought  on  the  note.'' 

Cited:    51  111.  141;  76  111.  610.     See  60  111.  289;  44  III.  321. 

*  It  is  established  by  the  weight  of  authority,  that  when  there  appears  upon 
a  bill  or  note  an  indorsement  by  the  plaintiff,  and  subsequent  indorsements 
to  his,  he  can  maintain  suit  without  showing  re-transfer  to  hi  nself.  And 
the  holder  may  always  strike  out  a  special  indorsement  and  bring  suit  under 
a  blank  indorsement.  So  where  there  appears  on  the  paper  the  plaintiff'  's 
own  indorsement,  it  will  be  presumed  that  he  had  not  perfected  his  indorse- 
ment by  delivery,  or  that  the  paper  has  been  returned  to  him  as  his  own 
property,  and  in  either  case  he  has  the  right  to  sue  upon  it.  2  Daniel's 
Neg.  Insts.  233-4,  §  1198,  and  authorities  cited. 
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This  w-as  an  action  commenced  before  a  justice  of  the  peace 
and  taken  by  appeal  to  the  Circuit  Court  of  La  Salle  county, 
where  it  was  tried  by  Leland,  Judge,  um\  a  jury,  at  May  terin, 
1854. 

The  note  sued  on,  was  made  payable  to  the  order  of  Na- 
thaniel Brown,  and  was  endorsed  on  the  back,  "JSTathaniel 
Brown.-'  When  oii'ered  in  evidence  to  the  jury,  on  excep- 
tion taken,  it  was  excluded  by  the  court,  on  account  of  the  in- 
dorsement. The  counsel  for  plaintiff  then  erased  the  indorse- 
ment, and  the  note  was  admitted  in  proof,  against  the  excep- 
tion of  the  defendant. 

W.  Chumasero,  for  Appellant. 

D.  P.  Jenkins,  for  Appellee. 

ScATES,  C.  J.  The  only  question  presented  is,  whether  a 
plaintiff  can  strike  out  a  blauk  indorsement,  on  a  ])romissory 
note  jiayable  to  order,  on  the  trial.  We  have  no  doubt  but 
that  this  is  the  true  rule,  and  may  be  done.  The  Court  said 
so  in  ITz/Ie  v.  Thompson  et  al.,  2  Scam.  R.  432,  and  in  Ccmip- 
bell  V.  Ilumpkress^  ibid.  478,  but  reversed  the  judgment  in 
that  case,  because  a  special  full  assignment  had  not  been  stricken 
out;  defendants  had  )^roved  the  property  in  another,  instead 
of  striking  out  the  assignment. 

*Our  statute  has  given  to  an  indorsement,  in  writ-  [*455] 
ing,  the  effect  to  transfer  and  vest  the  pro]ierty  in 
the  assignee,  and  enables  him  to  maintain  suit  thereon  in  his 
own  name.  Rev.  Statutes,  1845,  p.  384,  385,  Sees.  4  and  5. 
Plaintiff  had  defendant's  attorney  sworn  and  by  him  proved 
that  he  was  retained  by  a  man  by  the  name  of  Bailey,  who 
claimed  and  who  he  believed  had  some  interest  in  the  note  ; 
and  that  he  knew  nothing  of  the  plaintiff  below.  Bailey,  it 
appears,  if  we  would  look  at  the  affidavits  co]>ied  into  the  rec- 
ord, made  Beveral  of  them,  and  seems  to  have  had  and  taken 
the  management  and  institution  of  this  suit.  Bailey,  it  would 
so  appear,  was  present  at  the  rendition  of  tlie  judgment,  made 
affidavit  for  an  execution,  and  during  all  this  time  conducted 
the  suit  in  tlie  name  of  Brown,  the  ])ayee,  for  his  use.  Be 
might  at  law,  under  our  statutes,  recognize  the  true  interest, 
as  in  the  ]  xuly  for  whose  use  the  suit  is  brought,  and  prevent 
any  control  of  it  by  the  nominal  plaintiff  to  his  prejudice.  See 
/S';;^1!^!/i  V.  J/of>;'(?,  3  Scam.  R.  4G2,  where  the  conrt  excluded 
the  nominal  plaintiff  from  being  a  witness  without  the  con- 
sent of  the  cestui  que  use. 

But  there  is  no  contest  here  between  claimants  of  the  in 
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terast.  Siipposins:  tlie  entire  interest  to  be  in  Bailej,  under  a 
blank  assignment,  and  that  lie  has  power  to  make  it  special  by 
tilling  it  up  to  himself,  so  as  to  i-ead  it  in  evidence  in  a  suit  in- 
stituted upon  it  in  his  own  name,  and  still  the  question  is  open 
as  to  his  right  to  institute  the  suit  in  the  name  of  the  payee 
alone,  or  tlu  payee  to  his  use,  and  strike  out  the  blank  assign- 
ment and  read  the  note.  We  conceive  that  the  holder  would 
have  this  riglit.  It  is  not  the  privilege  of  the  defendant  to 
constitute  himself  the  guardian  of  the  plaintiii's  rights,  as  be- 
tw^een  assignor  and  assignee,  or  payee  and  holder.  The  hold- 
er may,  so  far  as  defendant  has  any  right  of  objection,  con- 
sult his  own  interest  by  instituting  suit  in  the  name  of  the  one 
or  the  other,  and  if  not  controlled  by  a  special  assignment,  as 
in  ITi/le  v.,  Thomjpson  et  al.,  and  Campljell  v.  Hmnqyhress,  iihi 
siijpra^  may  recover  the  amount  in  the  name  of  the  original 
party.  It  might  be  the  right  of  the  original  party  to  com- 
plain of  the  use  of  his  name  and  his  subjection  to  a  liability 
for  costs,  but  if  so,  it  does  not  follow  that  the  defendant  may 
do  so  for  him.  The  defendant  has  a  right  to  i*equire  that 
there  shall  be  such  a  plaintiff  as  will  make  the  recovery  a  bar 
to  any  other  action  by  another  for  the  same  debt.  When 
this  is  done,  he  is  protected  and  has  nO  cause  of  complaint  or 
right  of  objection,  as  to  the  true  or  equitable  ownership  of 
the  moneys  recovered.  I  deem  this  to  be  the  true  and  a  suf- 
ficient test  of  the  question  before  us.  Tried  by  it,  we  think 
this  judgment  right.  Could  Bailey  institute  another  action 
on  this  note,  admitting  the  whole  interest  to  be  in 
[*456]  him^  We  *think  he'could  not.  He  held  the  note 
under  a  Wank  assigmnent,  instituted  suit  thereon  in 
Brown's  name,  to  his  use,  ujxm  objection  to  reading  the  note 
at  trial,  with  Bi'own's  name  upon  it,  he  directed  his  attorney, 
(for  we  must  take  the  act  of  the  attorney  to  be  under  the 
direction  of  his  client,  and  not  allow  the  defendant  to  chal- 
lenge it  as  unauthorized,)  to  strike  out  the  payee's  name  as 
indorser,  and  take  the  judgment  in  his  name  to  his  (Bailey's) 
use.  Could  any  one  pretend  that  Bailey  could  ever  sue  again 
in  his  own  name  ?  The  statute  is  directory,  perniissive,  and 
not  mandatory,  that  assignees  shall  sue  in  their  own  names, 
but  may,  as  we  think,  use  the  name  of  the  layee  to  their  ow^n 
use,  as  sufHciently  descriptive  of  the  real  interest.  So  far  as 
defendant  is  interested,  we  presnn)e  he  could  not  call  for 
proof  of  interest  in  the  person  for  whose  use  an  action  is  de- 
clared, witliout  showing  how  his  interests  were  to  be  affected 
and  injui-ed  for  want  of  it. 

This  court  held  that  the   special  indorsement  was  in  the 
power  of  the  plaintiff,  and  he  may  strike  it  out  or  not,  as  he 
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please,  and  that  possession  is  pri7na  facie  evidence  of  title. 
Brinkley  \.  Goring^  Breese  R.  288 ;  Durjan  et  al.  v.  U.  States, 
4  Cond.  R.  223.  (3  Wheat.  172);  Lansdale  v.  Brown,  3  Wash. 
C.  C.  R.  41)4 ;  Murray  v.  Indah,  6  Cowen  R.  493.  We  rec- 
ognize fnlly  that  the  party  having  a  legal  interest,  ninst  bring 
the  snit  as  laid  down.  Cliitty  on  Bills,  534,  535  and  536.  But 
without  examining  what  might  be  allowed  by  the  current  of 
authorities,  in  the  way  of  changing  the  apparent  legal  interest, 
by  striking  out  special  assignments  on  the  trial,  we  feel  war- 
ranted by  the  justice  and  convenience  of  the  rule,  as  well  as 
the  authorities,  in  allowing  b-ank  assignments  to  be  either 
filled  up  or  sti'icken  out  at  the  trial,  so  as  to  remove  all  formal 
objection  by  defendant  to  reading  the  instrument  in  evidence, 
on  account  of  such  apparent  transfers  or  for  want  of  them. 
See  Leavitt  et  al.  v.  Cowles  et  al.,  2  McLean  R.  491 ;  Man- ^ 
hattan  Co.  v.  Reynolds  et  al.,  2  Hill  R.  140  ;  Walwyn  v. 
St.  Qnhitin,  1  Bos.  and  Pull.  R.  658  ;  Lovell  v.  JEvertson,  11 
John.  R.  52  ;  Chit,  on  Bills,  535  and  note  4,  572  ;  230,  230  a, 
and  notes  ;  Burdick  v.  Green,  15  John.  R.  249  ;  Bradford  et 
al.  v.  BucK'nam,  12  Maine  R.  16.  It  seems  to  be  otherwise 
noted  in  Jeffers  v.  Oliver,  t(se  of  Bryan,  5  Mo.  R.  433,  under 


their  statute  in  relation  to  assignments. 


Judgment  affirmed. 


*Chuechill  Coffing  and  John  H.  Coffing     [*457] 
V.  Edmund  D.  Taylok. 

Appeal  from  La  Salle. 

Sale  by  paktner  to  copartner  of  interest— Effect  as  to  debt 
DUE  FROM  VENDOR.— A  ?ale  by  a  partner  to  his  copartner,  ot  all  his  interest 
in  the  property,  effects,  claims,  assets  and  debts  of  a  firm,  does  not  pass  to 
the  purchaser  an  a ccoimt  standing:  upon  the  books  of  the  &m  aorahist  the 
partner  makiner  the  sale,  nor  the  seller's  interest  in  the  capital  by  him  orig- 
inally contributed  to  the  firm."  ,  . 

Bill  to  reform  instrument.— Where  a  contract  is  reduced  to  writing-, 
and  deliberately  read  over  by  the  parties  before  executing  it,  and  there  is  no 
evidence  of  any  fraud,  a  bill  can  not  be  sustained  by  one  of  the  parties  to 
reform  the  contract  upon  the  ground  that  he  understood  its  effect  to  be  dif- 
ferent from  its  legal  one.'' 

Same— When  maintainable.— To  reform  a  contract,  it  must  be  shown 

Cited:  Mistake,  relief  in  equity,  17  111.  216;  18  111.  493.  Mortgage  an 
incident  of  debt.  17  111.  42. 

Distinguished,  92  111.  547. 

•  Compare  also  18  111.  422;  23  111.  273  [207];  30  111.  482. 

^Mi.ffake  in  written  instrument— Of  law  or  fact— When  equifi/  will  cor- 
rect.    See  Ruffner  v.  McConnel,  17  111.  212,  note. 
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that  the  true  intention  of  the  parties  was  different  from  the  contract  as  re- 
duced towritniGr,  and  that,  by  some  fraud  or  nii'^take,  the  real  contract  be- 
tween the  parties  was  not  truly  reduced  to  writing.  Proof  of  the  parties' 
interpretation  of  the  contract  is  not  sufficient  to  show  fraud  or  mistake  in 
drawing  it  up. 

A  contract  deliberately  made,  read  over  and  executed  by  parties,  will  not 
be  reformed  upon  the  ground  that  the  witnesses  present  understood  its  ef- 
fect to  be  different  from  its  legal  one. 

Construction  of  mortgage. — Where  a  mortgage  provided  that  if  the 
mortgagor  would  at  any  time  raise,  by  mortgaging  or  selling  the  mortgaged 
jiremises,  sufficient  money  to  pay  the  indebtedness,  the  mortgagee  should  re- 
deed  to  the  mortgagor  the  premises,  for  the  purpose  of  enabling  him  to  pay 
the  same,  and  that  the  mortgage  should  not  prevent  the  mortgagor  from 
selling  or  mortgaging  the  premises,  for  the  purpose  of  paying  the  indebted- 
ness: Held,  that  such  provi'^o  did  not  clothe  the  mortgagor  with  a  power  to 
sell  the  premises  discharged  of  the  mortgas^^,  but  only  provided  for  a  re- 
conveyance to  the  mortgagor,  in  case  he  could  raise  the  money  by  selling  or 
mortgaging. 

That  notwithstanding  such  proviso,  the  mortgagor  had  all  the  power  over 
'the  equity  of  redemption  that  he  would  have  had  if  such  proviso  had  not 
been  contained  in  the  mortgage. 

Conveyance — By  party  with  interest  and  with  a  power. — Where 
a  party  has  an  interest  in  his  own  right,  and  a  power,  a  conveyance  gen- 
erally without  naming  the  power,  will  operate  as  a  conveyance  of  the  inter- 
est, and  not  as  an  exercise  of  the  power. 

Where  a  party  has  an  interest  and  a  power,  it  is  a  question  of  fact 
whether,  in  making  the  conve^vance,  he  exercised  the  power;  and  where  it 
expressly  appears,  upon  the  face  of  the  conveyance,  that  the  party  did  not 
intend  to  execute  the  power,  it  can  not  be  held  to  have  been  exercised. 

Where  a  party  has  an  interest  and  a  power,  and  makes  a  convej^ance,  it 
will  be  held  to  operate  upon  his  interest  only,  unless  the  conveyance  discloses 
the  power,  and  shows  upon  its  face  that  it  was  executed  under  it. 

Covenant  by  mortgagor.— Where  the  mortgagor  conveyed  the  mort- 
gaged premises,  and  covenanted  that  the  mortgage  was  paid:  Held,  that 
such  conveyance  was  not  a  breach  of  trust,  so  as  to  give  the  mortgagee  the 
right  of  foreclosure  before  the  debt  became  due  by  the  terms  of  the  mort- 
gage, nor  a  forfeiture  of  the  credit  given  thereby. 

This  was  a  bill  in  cliaTicery,  filed  Marcli  8.  1S53,  in  the  La 
Salle  Circuit  Court,  by  the  appellee,  against  the  appellants  and 
Aserath  Coffing,  the  wife  of  Churchill  Coffing,  and  alleges  in 
substance  :  that,  in  the  year  1847,  the  appellee,  I.  D.  Harmon, 
and  Churchill  Coffing,  formed  a  copartnership  for  carrying 
on  mercantile  and  other  business,  at  Peru,  111.,  under  the  name 
of  I.  D.  Harmon  &  Co.,  which  continued  nntil  dis- 
[*458]  solved  as  after  *mentioned.  That  during  the  continu- 
ance of  the  partnership,  C.  Coffing  was  the  owner  of  the 
east  five  feet  of  lot  10,  block  153,  so  much  of  lot  11  in  the 
same  block  as  Avas  afterwards  covered  and  occur-ied  by  stone 
stores,  rented  by  William  Panl  and  the  firm  of  Taylor  &  Cof- 
fing, and  lot  3  and  a  portion  of  the  west  half  of  lot  2,  in  sub- 
division of  the  Trustees  of  the  Illinois  and  Michigan  Canal,  of 
the  N.  W.  frac.  Sec.  21,  T.  31  N.,  K.  1  E.,  which  were  prin- 
cipall}'-  unimproved  ;  and  tliat  C.  Coflmg  withdrew  from  the 
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firm  money  and  goods  to  the  araonnt  of  more  than  ^20,000, 
for  his  individual  use,  of  which  sum  he  applied  §15,000  and 
upwards  in  the  erection  of  buildings  upon  said  premises. 
That  at  the  tinie  of  the  withdrawal  of  said  assets,  and  <  uring 
the  existence  of  tlie  copartnership  of  I.  D.  Harmon  &  Co., 
and  of  Taylor  &  Coffing  after  mentioned,  the  appellee  resided 
in  Indiana,  and  had  but  little  knowledge  of  the  business;  and 
that  C.  Coiling  resided  at  Peru,  and  was  better  acquamted 
therewith.  That  about  Sept.  30,  1850,  the  firm  of  I.  D.  Har- 
mon &  Co.  was  dissolveil  by  consent,  and  the  ap]:)ellee  and  C. 
Coffing  assumed  the  liabilities  and  became  the  owners  of  the 
assets  of  that  firm,  among  which  assets  was  the  debt  of  C. 
Cotfing  to  the  firm.  That  thereupon  the  appellee  and  C.  Cof- 
fing formed  a  new  co]  artnership,  nnderthe  name  of  Taylor  & 
Cotfing,  and  cairied  on  the  business  under  that  name,  and  that 
C.  Cofiing's  debt  became  due  from  him  to  the  new  firm.  That 
on  the  IVth  May,  1851,  while  the  firm  of  Taylor  &  Cofilng 
still  existed,  an  account  was  stated  between  that  fii-m  and  C. 
Coffing,  and  the  amount  of  bis  debt  to  the  firm  found  to  be 
118,340.  That  C.  Cotfing  at  that  time  being  the  owner  of  the 
above  premises,  lequested  the  appellee,  as  the  other  partner 
of  the  new  firm,  to  extend  the  further  payment  of  said  debt 
upon  the  security  of  a  mortgage  of  said  premises,  which  the 
appellee  agreed  to,  and  the  time  of  payment  was  extended  to 
three  years  from  May  17,  1851.  Thereuj  on,  C.  Coffing  and 
his  wife,  for  the  purpose  of  securing  said  debt,  executed  their 
deed,  dated  May  17,  1851,  to  the  firm  of  Taylor  &  Coffing, 
conveying  to  said  firm  the  above  premises,  which  deed  was 
absolute  on  its  face  ;  and  that  on  the  same  May  17,  1851,  the 
appellee  and  C.  Cofilng  executed  an  indenture  of  that  date,  in 
tlie  natui-e  of  a  defeasance  to  said  deed,  which,  after  reciting 
that  C.  Coffing,  of  the  firm  of  Taylor  &  Coffing,  was  indebted 
to  said  firm  in  the  sum  of  $18,31(),  and  to  secure  the  said  firm, 
the  said  Coffing  had  that  day  made  and  executed  a  deed  of 
conveyance  to  "the  said  fii-m  of  the  above  premises,  provided 
that  "  If  the  said  Churchill  Coffing  shall  well«and  truly  pay, 
or  cause  to  be  paid,  the  said  sum  of  $18,3-10  tothe  said  Taylor 
&  Coffing,  or  their  representatives  or  assigns,  within  three  years 
from  the  date  of  said  deed  of  conveyance  and  of  these 
*presents,  or  if  the  said  Coffing  shall  pay  any  part  of  [*1:59] 
said  indebtedness  within  the  said  term,  then  all  of  the 
above  described  property,  if  all  of  the  said  indebtedness  shall 
be  paid,  shall  be  reco*nveyed  to  the  said  Churchill  Coffing,  or  so 
much  of  it  shall  be  released  and  reconveyed  ]iro]^ortioned  to 
the  amount  of  payment  made  by  him  of  the  indebtedness  afore- 
said ;  and  further,  if  the  ss-id  Coffing  can  at  any  time  within 
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the  three  years  aforesaid,  raise  bj  mortgaging  the  said  prem- 
ises, or  by  selling  the  same,  or  otherwise,  sufficient  money  to 
pay  said  indebtedness,  then  the  said  Taylor  &  Coffing  shall  re- 
deed  to  the  said  Churchill  Coffing  the  premises  above  de- 
scribed, for  the  purpose  uf  enabling  the  said  Coffing  to  pay 
the  said  indebtedness  ;  and  the  said  deed  of  conveyance  to 
Taylor  &  Coffing  shall  not  prevent  the  said  Coffing  from  sell- 
ing or  mortgaging  the  said  jiremises,  or  any  portion  of  them, 
for  the  purpose  of  paving  said  indebtedness." 

That  on  the  17th  May,  1851,  the  lirm  of  Taylor  &  Coffing 
were  indebted  more  than  $10,000,  and  were  paying  interest 
thereon  at  the  rate  of  ten  per  cent.,  it  being  for  borrowed 
money,  and  were  obliged  to  carry  along  said  $18,*31:0  at  ten 
per  cent,  interest,' in  consequence  of  C.  Coffing's  failure  to  pay 
his  debt  to  the  firm. 

That  at  the  time  of  the  execution  of  said  deeds.  C.  Coffing 
ni-)titied  I.  L.  Coates  &  Co.,  William  Paul  and  I.  D.  Harmon 
&  Co.,  who  occupied  said  premises  as  tenants,  that  from  that 
time  they  should  pay  rents  therefor  to  Taylor  &  Coffing,  and 
for  a  long  time  afterwards  they  did  so.  That  at  the  time  of  the 
execution  of  said  deeds,  it  was  agreed  and  understood  between 
C.  Coffing  and  the  lirm  of  Taylor  &  Coffing,  tliat  the  iirm 
should  collect  and  retain  the  rents  of  said  premises,  in  lieu  of 
interest  on  said  debt. 

The  bill  further  alleges,  that  on  the  27th  April,  1852,  C. 
Coffing  applied  to  the  appellee,  and  proposed  to  sell  to  him 
his  (Coffing's)  interest  in  the  Salisbury  plank  road  company, 
and  the  Illinois  river  bank,  all  Coffing's  interest  in  the  prop- 
erty, effects,  claims,  assets  and  debts  of  the  firm  of  Taylor  & 
Coffing,  and  that  the  appellee  should  assume  all  the  liabilities 
of  the  lirm  and  release  Coffing  therefrom,  pay  Coffing  $500 
per  annum,  quaj'terly,  for  his  services  as  president  of  said  bank 
and  plank  road  company,  and  S5,000,  by  acquitting  Coffing  of 
that  amount  of  his  debt  to.  the  firm  of  Taylor  &  Coffing. 
That  the  appellee  having  agreed  to  said  terms,  articles  of 
agreement  were  drawn  up  by  Coffing,  and  signed  by  the  ap- 
pellee and  Coffing  respectively,  which  were  as  follows : 

"  Whereas,  Col.  E.  D.  Taylor,  of  iMicliigan  City,  in  the  State  of  Indiana, 
one  of  the  partners  of  the  firm  of  Taylor  &  Cotfing,  of  Peru,  La  Salle  county 

and  State  of  Illinois,  has  agreed  to  indorse  uj  ^on  an  indenture  given 
r*460]    by  Churchill  Coffing,  of  *Peru,  aforesaid,  to  Taylor  &  Coffing,  for 

eighteen  thousand  three  hundred  and  forty  dollars,  the  sum  of  five 
thousand  dollars,  as  so  much  paid  npon  said  indenture  by  the  said  Coffing: 
and  whereas,  the  said  E.  D.  Taylor  has  also  agreed  to  assume  and  pay  all 
debts,  liabilities,  notes  or  drafts  outstanding  against  the  firm  of  Taylor  & 
Coffing,  and  release  the  said  Coffing  entirely  therefrom;  and  whereas,  the 
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saidE.  D.  Taylor,  one  of  the  proprietors  of  the  Illinois  river  bank,  of  Taylor 
&  Coifing,  has  agreed  to  pay  to  the  said  C.  Coifing  for  the  said  bank  and  for 
the  Salisbury  plank  road  company,  the  sum  of  five  hundred  dollars  per  an- 
num, to  be.  paid  to   the   said  C.  Coffi ng  quarterly   for  the   space  of • 

years,  for  his  services  as  president  of  said  bank  and  of  the  Salisbury  plank 
road  company : 

Now    THERE  FOKE,     KXOW    AT.L     MeN     BY    TITESE     PRESENTS,     That     I, 

Churchill  Coifing,  of  Peru,  La  Salle  county  and  State  of  Illinois,  for  and  in 
consideration  of  the  sum  of  five  thousand  dollars,  indorsed  upon  said  indent- 
ure as  above  recited,  alid  also  in  consideration  of  the  said  Taylor  assuming 
and  paying  the  debts  and  liabilities  of  the  said  Taylor  &  Coffing,  and  re- 
leasing the  said  Coffing  from  all  liability  or  responsibility  therefor;  and 
also  in  consideration  of  the  payment  of  five  hundred  dollars  to  the  said  Cof- 
Sng,for  his  services  as  president  of  the  Salisbury  plank  road  company  and 
the  Illinois  river  bank  of  Taylor  &  Coffing,  as  aforesaid,  has  (have)  sold 
transferred,  assigned  and  set  over,  and  by  these  presents  do  sell,  transfer' 
assign  and  set  over  to  the  said  E.  D.  Taylor,  his  heirs  and  assigns,  all  my 
right,  title  and  interest  in  and  to  all  property,  debts,  accounts,  notes,  books 
and  papers,  belonging  to  the  firm  of  Taylor  &  Coffing,  (exce2)fi)ig  tlie  'indent- 
ure given  by  the  said  Coffing  to  Taylor  &  Coffing  aforesaid,  which  is  to 
stand  and  remain  as  it  is,  unaffected  hy  this  deed  of  sale),  and  also,  all  my 
right,  title  and  interest  of  every  kind  and  nature  in  or  to  the  charter  of  the 
Illinois  river  bank  of  Taylor  &  Coffing,  and  in  or  to  the  charter  of  the  Salis. 
bury  plank  road  company,  and  all  mv  interest  in  the  stock,  notes,  bills,  pa- 
pers, books,  money  and  all  other  property  belonging  or  appertaining  to  said 
Umk,  or  to  said  C.  Cotfing  &  Co.,  or  to  the  said  Salisbury  plank  road  com- 
pany. And  1,  the  said  Coifing,  do  hereby  i:)romise  and  agree  to  use  all  hon- 
orable means  to  advance  the  interests  of  said  institutions,  and  faithfully  and 
truly  perform  such  duties  as  shall  devolve  upon  me  by  virtue  of  the  office  of 
president,  etc.,  so  long  as  1  shall  be  required  to  act  in  that  capacity  for  the 
term  aforesaid. 

In  Witness  Whekeof,  I  have  hereunto  set  my  hand  and  seal  this  27th 
day  of  AprU,  1852.  CHUKGHILL  COFFING.    f  l.  s.  J 

Know  all  Men  by  these  Presents,  That  T,  E.  D.  Taylor,  of  Michigan 
City,  Indiana,  in  consideration  of  the  sale  this  day  made  by  the  said  Churchill 
Cotfing,  contained  in  the  foregoing  indenture,  do  hereby  covenant  and  agree 
with  the  said  Cotfing,  his  heirs  and  assigns,  to  have  indorsed  upon  C.  Cof- 
ling's  indenture  for  eighteen  thousand  three  hundred  and  forty  dollars,  now 
in  the  possession  of  Taylor  &  Cofiing,  the  sum  of  five  thousand  dollars,  as  so 
much  paid  upon  said  indenture  by  the  said  Coffing,  and  also  that  I  will  as- 
sume and  pay  all  debts,  liabilities,  notes  or  drafts  outstanding  against  the 
?aid  firm  of  Taylor  &  Coffing,  and  release  the  said  Coifing  entirely  there- 
from; and  further,  as  one  of  the  proprietors  of  the  Illinois  river  bank  of 
Taylor  &  Coffing,  and  of  the  Salisbury  plank  road  company,  the  sum  of  five 
hundi-ed  dollars  per  annum  shall  be  paid  to  the   said  Coifing,  quarterly,  for 
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the  space  of years,  for  Ms  services  as  president  of  said  bank  and  plank 

road  company. 

In  Witness  Whereof,  I  have  this  27th  day  of  April,  1852,  hereunto  set 
my  hand  and  seal.  E.  D.  TAYLOR.     [  l.  s.  ]" 

[*461]  *The  bill  then  charges,  that  the  real  intention 
and  understanding  of  both  the  appellee  and  Colling, 
before  the  same  was  pretended  to  be  reduced  to  writing  by 
Coffing,  w^as  the  same  as  above  stated,  with  the  additional 
proviso,  that  nothing  in  said  articles  contained  should  alter  oi 
atfect  the  indentures  securing  Coffing's  debt  to  the  firm,  so  as 
to  pi-event  Coffing  having  three  years'  time  in  which  to  re- 
deem said  premises,  and  such  was  the  construction  placed  on 
said  articles  by  both  jmrties  at  the  time  of  their  execution. 
That  Coffing  did  not  claim  or  collect  the  first  quarter's  rents, 
falling  due  after  the  assigrnunt  of  his  interest,  but  the  same 
were  collected  by  the  appellee's  agent  without  objection  by 
Coffing. 

That  sometime  afterwards,  Coffing  notified  the  tenants  not 
to  pay  rents  to  the  appellee's  agent,  and  that  they  were  paya- 
ble to  him,  and,  to  the  appellee's  surprise,  Coffing  then  first 
pretended  that  he  had  not  assigned  to  the  appellee  his  inter- 
est in  Coffing's  debt  to  the  firm  of  Taylor  and  Coffing,  and 
asserted  that  he  had  gotten  a  technical  advantage  of  the  ap- 
pellee which  he  intended  to  keep,  and  that  Colling  pretended 
that  his  debt  was  reserved  from  said  sale  by  the  clause  in  said 
ai'ticles  of  agreeraotit,  in  these  word^,  "  excepting  the  indent- 
ure given  by  the  said  Cofiing  to  Taylor  &:  Coifing  aforesaid, 
wdiich  is  to  stand  and  remain  as  it  is,  unaffected  by  this  deed 
of  sale."  The  bill  then  charges  that  Coffing  was  an  attorney 
and  lawyer,  and  skilled  in  the  drafting  and  construction  oi 
legal  instruments,  and  in  the  intcrjretation  of  phrases  in  law, 
and  that  the  appellee  was  un-earned  in  the  law  and  unskilled 
in  drafting  legal  instruments,  and  in  the  use  and  interj.reta- 
tion  of  phrases  in  law;  that  he  had  great  confidence  in  Coff- 
ing's integrity  and  consulted  no  attorney,  but  having  agreed 
upon  the  terms  of  sale,  entrusted  Coffincr  as  attorney  for  both 
parties  to  draw  up  the  writings.  That  Cofiing  prepared  the 
articles  in  his  own  hand-writing,  and  that  when  presented  to 
the  appellee  for  execution,  they  were  read  by  Coffing  to  the 
appellee,  the  appellee  not  reading  or  ]^articularly  examin"ng 
them,  and  having  confidence  in  Coffing's  honor  and  integrity, 
and  perceiving  in  the  articles  general  w^ords  conveying  to  llie 
appellee,  as  he  thought,  all  of  Coffing's  interest  in  the  assets 
of  Taylor  &  Coffing,  he  signed  on  his  j  art,  and  accepted  those 
executed  by  Coffing,  without  submitting  the  same  to  any  other 
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attorney.  That  the  appellee  called  CofRng's  attention  to  the 
clause  of  exception  before  signing,  and  inquired  if  it  was  not 
designed  to  preserve  to  Cofting  the  right  to  redeem  the  jireni- 
ises  witlr'n  three  3'ears,  and  Coffing  replied  it  was,  and  that 
Coffing  did  not  explain  to  the  aj^j  ellee  that  it  wouM  be  con- 
strued differently,  or  had  any  other  meaning,  and 
esjiecia^ly,  *did  not  explain  that  it  reserved  the  debt  [-482] 
of  Coffing  from  the  transfer. 

That  apjellee  ]  aid  the  full  value  of  all  the  assets  of  the 
iirm  of  Taylor  and  Coffing  at  the  time  of  the  sale,  including 
the  debt  of  Coffing,  and  that  all  of  said  assets  did  not  much, 
if  any,  exceed  the  liabilities  of  Taylor  &  CofHng,  and  that  the 
appellee  had  re]::eatedly  offered  Coffing  to  pay  him  $G,()()0  in 
casli,  besides  the  assets,  if  Coffing  would  assume  the  liabilities 
of  the  tirm  and  release  the  appellee,  which  Coffing  refused. 

The  bill  tlien  charges  that  said  clause  w^as  fraudulently 
drawn  up  by  Coffing  to  cheat  and  defraud  the  appellee,  and 
as  a  part  of  the  fraudulent  conduct  of  Coffing,  lie  studiously 
avoided  using  the  word  debt,  or  any  other  word  to  excite  the 
suspicion  of  the  apj:e]lee,  and  placed  the  clause  in  jiarentiiesis 
as  containing  matters  of  small  importance,  and  so  framed  the 
clause  as  to  make  it  ca'p able  of  a  two-fold  construction,  that  the 
appellee  might  tlien  put  one  construction  upon  it,  and  Cofhng 
afterwards  develop  another  construction. 

The  bill  further  alleges,  that  the  appellee  afterwards  c  ed- 
ited §5,000  on  the  indenture,  as  part  ]:ayment  of  the  $18,340, 
leaving  §l3,31()  still  due  thereon  for  principal.  That  C.  Coff- 
ing, I)eceml)er  20,  1852,  by  deed  of  that  date,  for  the  consid- 
eration of  '^'Ib  OOO  recited  ther  in,  conveyed  the  premises, 
with  other  pro;  erty,  to  John  H.  Coffing,  and  that,  in  that 
deed,  C.  Coffing  makes  the  following  statement:  "being  the 
same  ]u-operty  moi'tgaged  by  Churchill  Coffing  to  Taylor  & 
Coffing,  on  tlie  ITth  day  of  May,  1851,  for  the  sum  of  $18,- 
340,  whidi  said  mortgage  was  extjressly  reserved  and  ex- 
cepted from  sale  at  the  time  Churchill  Coffing,  one  of  the 
partners  of  the  firm  of  Taylor  &  Coffing,  sold  and  conveyed 
to  E.  D.  Taylor  all  of  the' said  Coffing's'  interest  in  the  ])ro;-- 
eriy,  debts,  accounts,  notes,  books  and  papers  belonging  to  the 
Hrra  of  Taylor  &  Coffin^',  as  will  more  fully  appear  by  said 
Coffinglsdeed  to  E.  D.  Taylor,  made  April" 27th,  1852,  and 
recorded  in  the  records  of  La  Salle  county.  And  the  said 
Churchill  CotHng  hereby  covenants,  that  the  said  mortgage 
has  been  fully  paid,  and  that  E.  D.  Taylor  has  no  iiiterest 
wliatever  therein,"  which  the  a])pellee  charges  to  be  untrue. 

That  John  H.  Coffing  had  commenced,  in  the  La  Salle  Cir- 
cuit Court,  an  action  of  covenant  against  I.  D.  Harmon,  with 
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the   view  to   enforce  collections  of   tlie  rents,  and  payment 
tliereof  to  John  H.  Coffing ;  and  that  by  virtue  of  the  said 
indenture  between  C.    Cofling  and  the  a]:>pel]ee,  and  the  sale 
by  C.  Cofling  to  John  H.   Cofling,  and  the  payment  of  said 
^25,000,  the  appellee  had  become  entitled  to  receive  payment 
from  C.  CofTmg  of  the  balance  of  said  debt,  $13,340, 
P463J     with  interest;  and  that  C.  Cofling  held  *that  sum 
as  trustee  for  the  aj^pellee  ;  and  that  J.  H.  Cofling  was 
bonnd  to  the  extent  of   his  interest  in  the  premises  for  the 
j[3ayment  to  the  appellee  of  $13,340,  and  that  the  title  to  the 
mortgaged  premises  had  become  absolute  at  law  in  the  ap- 
pellee, with  a  present  right  to  foreclose  the  defendant's  equity 
of  redemption  in  the  same. 

The  oath  of  the  defendants  to  their  answer  was  waived,  and 
the  bill  prayed  that  the  articles  of  agreement,  dated  April  27th, 
1852,  be  so  reformed  and  modifled  as  to  sliow  that  the  debt  of 
C.  Coflhig  was  thereby  transferred  to  the  apj^ellee,  and  that  so 
much  of  the  clause  of  exception,  so  fraudulently  inserted,  as 
renders  the  same  suscertible  of  the  construction  that  the  debt 
was  reserved,  be  rescinded  ;  for  an  account  to  be  taken  of  the 
amount  due  on  the  debt ;  for  a  foreclosure  and  sale  of  the  prem- 
ises, and  for  an  injunction  restraining  J.  H.  Cofling  from  ])rose- 
cuting  the  suit  against  Harmon  for  rent,  and  the  defendants 
from  hindering  the  appellee  in  collecting  the  rents,  and  for 
general  relief. 

Churchill  Cofling  flled  his  answer,  alleging  in  substance  that 
in  1847,  he,  the  appellee,  and  Harmon,  formed  a  copartnei-ship 
for  the  purposes  stated  in  the  bill,  the  terms  of  which  were 
reduced  to  writing,  and  ]n-ovided,  that  the  i^artnership  should 
commence  January  1, 1848,  and  continue  two  years,  and  longer, 
at  the  option  of  the  parties.  That  the  appellee  should  fuinish 
$5,000,  and  Cofling  $10,000,  making  the  amount  of  the  actual 
capital ;  that  Harmon  was  to  devote  his  whole  time  to  the 
business  ;  that  the  proflts  and  losses  were  to  be  shared  equally  ; 
and  that  it  should  be  the  duty  of  Harmon,  if  required,  at  the 
end  of  each  year  to  furnish  to  the  other  partners  a  written 
statement  of  the  actual  condition  of  the  coj^artnershi]^,  the 
transactions  in  which  it  had  been  engaged,  with  a  full  account 
of  its  receipts  and  expenditures.  The  answer  also  alleges  that 
at  the  tiine  the  partnership  was  formed,  there  was  a  verbal 
understanding  that  the  appellee  should  furnish  the  flrin  a  credit 
for  borrowing  money  to  the  amount  of  $20,000,  which  was  to 
comj  ensate  for  his  deficiency  of  capital  contributed.  That 
Cofling  paid  into  the  Arm  the  $10,000,  his  part  of  the  cajtital 
in  money,  and  Taylor  put  in,  as  his  ])artof  the  capital  the  j'eni- 
nant  of  an  old  stoclc  of  goods,  inventoried  at  $7,000,  and  drew 
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from  the  firm  in  money,  the  difference  between  the  inventory 
and  the  sum  agreed  to  be  contributed  by  him. 

It  sets  out  the  various  business  relations  between  the  a])pellee 
and  Harmon  prior  to  that  time,  and  alleges  tliat  Cotiing  con- 
sidered Harmon  the  representative  of  the  appellee  in  the  lirm. 
That  in  the  spring  of  lS-i9,  Colling  was  the  owner  of  the 
premises  mentioned  in  the  bill,  and  becoming  dissatis- 
fied with  ^  management  of  business,  he  proposed  to  ['^464] 
Harmon  to  sell  to  the  other  i;artners  his  interest  in 
the  firm,  and  withdraw  therefrom.  Thereupon  it  was  agreed 
between  Coifing  and  Harmon,  for  himself  and  the  appellee, 
that  Harmon,  as  the  i-epresentative  of  the  firm,  should  erect, 
on  the  above  premises,  a  warehouse  for  Coliiug,  with  baseuient 
of  stone  and  upper  part  of  wood,  on  a  plan  agreed  upon,  at  a 
cost  of  §7,500,  at  which  price  a  contract  had  been  made  with 
a  builder  for  its  erection.  That  Harmon  was  to  oversee  the 
building  and  ]^ay  therefor  §;6,U00  from  the  lirm,  and  Coffing 
was  to  furnish  the  balance,  §1,500;  and  for  building  the 
warehouse  on  these  terms,  Coffing  was  to  release  to  the  other 
partners,  his  interest  in  the  firm,  they  assuming  the  liabilities. 
That  Cuffing  entered  into  this  agreement  in  good  faith,  sup- 
posing that  the  appellee  approved  of  the  same,  but  whether 
lie  assented  to  it  at  the  time  or  not,  Coffing  was  unable  to  say, 
but  he  knows  that  after  the  building  was  considerably  advanced, 
the  apj)ellee  assented  to  making  furtlier  advances  on  account 
of  the  same.  That  upon  the  making  of  said  agreement  Coff- 
ing supposed  his  interest  and  cbnnection  with  the  firm  substan- 
tially ended,  and  would  be  entirely  so  when  the  warehouse  was 
completed.  Tliat  Coffing  then  went  East,  where  he  remained 
a  year  ;  and  while  absent,  Harmon  built  the  warehouse,  chang- 
ing the  i;lan  of  the  same,  and  for  expenditures  on  the  building, 
interest,  exchange,  etc.,  Coffing  was  charged  in  account,  so  that 
a  balance  of  between  §13,U00  and  §li),000,  stood  charged 
against  him.  That  the  appellee  was  fully  aware  of  the  expend- 
itlire  at  the  time  the  same  was  made,  wliich  Coffi.ng  being  ab- 
sent knew  nothing  about,  excejjt  the  change  in  the  plan,  until 
the  wai-ehouse  wa's  nearly  comj/leted.  That  the  appellee,  from 
corresp-ondence  with  those  who  had  charge  of  the  business  of 
the  firm,  was  familiar  with  the  same,  while  Coffing  knew  but 
little  of  its  oj  eiations  or  condition.  That  in  February,  1850, 
Harmon  prop.osed  to  Coffing  that  he  should  retire  from  the 
firm  as  agreed  in  the  spring"  of  1849,  subject  to  the  approval 
of  the  appellee,  and  that  an  amicable  adjustment  be  made  of 
the  extra  cost  of  the  warehouse,  but  when  the  appellee  was 
consulted,  he  refused  to  consent  to  the  same,  and  denied  that  he 
had  sanctioned  the  agreement  made  by  Harmon  to  that  effect. 
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That  business  was  continued  as  it  had  been  previously  until 
September,  1850,  when  the  appellee  sent  Seth  Paine  to  Peru 
to  act  for  him  in  the  management  of  the  business.  Soon  after, 
the  appellee  came  to  Peru,  required  Harmon  to  withdraw  from 
the  firm,  changed  its  name  to  that  of ''  Taylor  &  Coffing,"  and 
placed  Paine  in  charge  of  the  business. 

That  on  the  seventh  of  March,  1851,  Cofiing  and  the  ap- 
pellee executed  the  following  agreement : 

[*4651  *"  The  firm  of  Isaac  D.  Harmon  &  Co.  was,  by  consent,  dissolved  on 
the  30th  September,  1850.  The  undersigned  parties  in  said  firm, 
continue  the  business  under  the  name  of  Taylor  &  Coffing.  The  capital 
stock  which  Taylor  &  Coffing  contributed  shall  be  transferred  to  the  new 
books  and  represent  the  interest  each  has  in  the  firm  of  Taylor  &  Coffing, 
viz:  E.  D.  Taylor  ^5,000;  Churchill  Coffing,  $10,000.  The  business  to  be 
continued  for  the  purpose  of  paying  off  the  debts  of  I.  D.  Harmon  &  Co.,  and 
reimbursing  the  capital  aforesaid,  as  long  as  they  shall  mutually  think  best  and 
the  profits  and  losses  of  the  business  shared  mutually  by  the  undersigned." 

The  answer  denies  that  an  account  was  stated  between  the 
parties  on  the  17th  of  May,  1851,  but  admits  the  execution  of 
the  mortgage  mentioned  in  the  bill  for  that  sum,  and  alleges 
that  the  same  was  done  without  adjusting  the  account,  or 
agi'eeing  upon  any  balance  due  thereon,  setting  forth  his  (Coff- 
ing's)  reasons  for  so  doing. 

It  admits  that  the  firm  of  Taylor  &  Coffing  was  then  largely 
indebted,  and  that  Coffing  notified  the  tenants  of  the  mort- 
gaged premises  to  pay  the  rents  to  the  firm,  but  denies  that 
there  was  any  agreement  that  the  firm  should  retain  the  rents 
in  lieu  of  interest  on  his  account. 

That  on  the  27th  May,  185'J,  the  appellee  proposed  to  Coff- 
ing to  purchase  his  interest  in  the  Salisbury  Plank  Road  Co., 
and  the  Illinois  River  Bank,  Colfing's  banking  house  and  the 
ground  on  which  it  stood,  and  to  assume  and  pay  all  the  debts 
of  the  firm,  to  indorse  upon  Cofiing's  mortgage  to  the  firm 
$5,000,  to  pay  Coffing  a  salary  of  $500  per  year  as  president  of 
the  bank,  and  take  the  assets  of  the  firm.  That  u]3on  the  prop- 
osition being  made,  Coffing  remarked  to  appellee  that  his 
mortgage  was  tobeexcei:ted,  to  which  the  appellee  replied,  "cer- 
tainly," and  that  then  Coffing  accepted  of  the  proposition. 

That  the  appellee  then  professing  to  be  in  great  haste  to 
leave  town  on  that  day,  requested  Coffing  to  draw  up  the 
writings  as  speedily  as  possible;  and  that  Coffing,  in  the  pres- 
ence of  the  appellee,  i^roceeded  to  write  the  same,  the  appellee 
looking  over  and  reading  tlie  paragraphs  as  they  were  written, 
and  after  written  were  read  over  anda]>provedby  the  apfieilee 
That  Coffing  then  made   a  copy  of  the   writing,    signed   by 
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himself,  which  was  read  over  and  comj^ared  in  the  presence 
and  hearing  of  the  appellee.  Denies  that  any  inqnii-y  was 
made  during  the  preparation  or  execution  of  the  ]:>apers  as  to 
their  meaning  or  any  ]3art  thereof,  and  says  that  the  ap]iellee 
appeared  to  nnderstand  and  be  satishled  with  them.  Denies 
that  the  intention  and  understanding  of  the  ]iarties  was  as 
stated  in  tlie  bill,  and  that  the  parties  then  put  the  construction 
upon  the  agreement  claimed  by  the  appellant,  but  on  the  con- 
trary, c"'aims  that  both  parties  understood  by  the  agree- 
ment, that  the  business  *of  the  firm  was  closed,  leav-  [*466] 
ing  the  account  against  Coffing  out  of  which  was  to 
i)e  reimbursed  to  the  parties  their  original  capital.  That  the 
65,000  to  be  indorsed  thereon  and  charged  to  the  appellee,  was 
a  reimbursement  to  him  of  liis  capital.  That  Coffing  was  en- 
titled to  deduct  from  the  balance  then  due,  his  capital  |10,000, 
and  the  balance  to  be  divided  between  the  parties  as  pi-ofits  of 
the  partnership.  Admits  tliat  the  firm  of  Taylor  &  Coffing 
entered  upon  the  mortgage  a  receipt  of  Coffing  of  $5,000,  and 
that  the  tenants  of  the  mortgaged  premises  continued  to  pay 
rent  to  appellee's  agent.  The  answer  denies  that  the  appellee 
paid  the  full  value  of  the  assets,  including  the  debt  of  Coffing, 
and  states  that  Harmon  before  he  retired  from  the  firm  made 
a  statement  of  its  atfairs,  showing  that  its  effects  were  suffi- 
cient to  pay  its  liabilities  and  restore  the  original  capital,  and 
that  when  Harmon  retired  from  the  firm,  he  was  not  charged 
anything  for  su]")posed  losses tobe  shared  by  him.  Itadmits  that 
the  ap]  ellee  had  made  the  offer  to  Coffing  to  pay  him  $0,000 
if  he  would  assume  the  liabilities  of  the  firm  and  take  the  as- 
sets, but  alleges  that  the  appellee  knew  he  was  not  in  a  condi- 
tion to  accept  of  the  offer.  It  admits  the  execution  of  the  deed 
to  John  H.  Coffing,  and  the  commencement  of  the  suit  by 
him  against  Harmon,  and  substantially  denies  all  the  other  alle- 
gations of  the  bill. 

John  H.  Coffing  filed  his  answer  denying  all  knowledge  of 
the  dealings  between  the  appellee  and  C.  Coffing,  except  what 
appeared  from  the  written  articles  of  agi-eement  between  them, 
and  setting  forth  the  circumstances  under  which  he  took  the  con- 
veyance mentioned  in  the  bill,  but  as  no  question  arose  upon  this 
part  of  the  case,  it  is  not  deemed  important  to  set  them  forth. 

Re]:)lications  were  filed  and  proofs  Avere  taken,  which  were 
exceedingly  voluminous.  So  much  only  of  the  proofs  as  are 
alluded  to  in  the  oi>inion  of  the  court,  is  stated.  The  state- 
ment relative  to  the  affairs  of  the  firm,  mentioned  by  C.  Coffing 
in  his  answer,  was  tiled,  giving  a  detailed  account  of  the  assets 
of  the  firm  and  of  its  liabilities,  July,  1850,  and  showing  that  the 
assets,  including  Coffing's  account  amounted  to  |79,104.01  and 
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its  liabilities  amoimted  to  $53,690.07.  Among  other  witnesses 
examined,  were  Setli  Paine  and  Tlieron  D.  Brewster.  Paine 
testified  that  he  was  present  when  the  agreement  of  April  27, 
1852,  was  made  and  signed  by  the  parties.  That  he  then  un- 
derstood the  agreement  as  conveying  to  the  appellee,  Coffing's 
account;  that  the  re.-ervation  referred  solely  to  the  time  in 
which  Coffing  should  have  to  redeem  his  property,  and  that 
when  he  testified,  he  understood  tlie  reservation  to  mean  that, 
and  nothing  moi'e.  He  also  testilied  that  at  the  time 
[*467]  the  *mortgage  was  executed,  there  was  an  agreement 
that  the  rents  should  all  be  collected  and  offset  against 
the  interest.  When  asked  as  to  the  language  of  the  parties, 
he  replied  that  he  could  not  give  it,  but  it  was  a  part  of  his  be- 
ing that  there  was  a  contract  to  that  effect.  Testimony  tend- 
ing to  prove  that  Paine  had  made  statements  relative  to  the 
contract,  different  to  what  he  testilied  to,  and  to  impeach  as 
well  as  to  sustain  his  general  character  for  truth  and  veracity 
was  introduced.  Brewster  testified  to  a  conversation  had 
between  him  and  C.  Coffing,  relative  to  the  agreement  of 
April  27,  1852,  and  stated  his  imderstanding  of  what  the  agree- 
ment was,  from  what  Coffing  told  him.  Other  testimony  was 
introduced  for  the  pur  j:ose  of  showing  that  Coffing  understood 
the  agreement  at  the  time,  as  set  forth  in  his  answer. 

The  cause  was  heard  before  Hon.  E.  S.  Leland,  Judge  of 
the  9th  Jildicial  Circuit,  March  4,  1854,  and  a  decree  entered 
in  favor  of  the  appellee  for  $9,259.14,  as  the  balance  due  upon 
C.  Cofhng's  account,  with  interest  from  May  17,  1851,  after 
deducting  the  rents  received  by  the  firm  of  Taylor  and  Coffing, 
and  the  appellee  from  the  mortgaged  premises,  and  ordering 
that  sum  to  be  paid  in  sixty  days,  and  in  default  of  payment, 
ordered  that  the  defendants  be  foreclosed,  and  a  sale  made  of 
the  mortgaged  premises ;  from  which  decree  Churchill  Coff- 
ing and  John  H.  Coffing  appealed,  and  bring  the  case  to  this 
court. 

C.  Beckwith  and  T.  L.  Dickey,  for  Appellants. 

S.  S.  Hayes  and  R.  S.  Blackwell,  for  Appellees, 

ScATEs,  C.  J.  The  bill  professes  to  make  a  ease  for  reform- 
ing an_ agreement,  and  for  a  foreclosure  of  a  mortgage.  I  am 
of  Oi'inion  that  neither  the  bill  nor  proofs  present  sufficient 
grounds  to  entitle  the  party  to  relief,  as  prayed. 

In  making  out  the  former  case,  I  "understood  the  defendant 
to  assume  the  position  that  he  bought  of  C.  Coffing  all  his  in- 
terest in  the  partnership  enterprise  between  them,  and  that 
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Coffing  frai-idulently  drew  up  tlie  contract  to  transfer  this  in- 
terest, in  such  manner  and  language  as  was  liaWe  to  a  double 
construction,  and  which,  therefore,  was  insutficient  to  expresgi 
and  secure  the; whole  interest  bargained  for,  and  intended  to 
be  conveyed,  it  is  put  upon  the  ground  of  design,  and  not 
of  a  mistake.  Now  is  this  shown  to  be  true  by  the  bill  and 
evidence  ? 

First,  we  inquire  of  the  intent  of  the  parties.  To  arrive  at 
it,  we  put  ourselves,  as  well  as  we  may,  into  their  condition, 
examine  their  situation  and  circumstances,  the  character,  con- 
dition and  circumstances  of  the  property,  or  interests, 
about  which  *tliey  contract ;  and  so  examine  into  [*468] 
their  contract,  its  terms,  language,  and,  when  proper, 
the  negotiations  which  led  to  it,  and  thus  elicit  and  apprehend 
theii-  true  intent  and  meaning.  4  Scam.  R.  254 ;  1  Greenl. 
Ev.,  Sees.  287  to  289,  and  notes ;  4  Gil.  R.  536  ;  12  111.  218. 

In  viewing  the  situation  of  these  contracting  ]3arties,  and 
the  condition  or  character  of  the  property,  we  lind  they  were 
partners  in  trade,  one  having  advanced  live  andjhe  other  ten 
thousand  dollars,  as"  capita',  for  ^vhicll  they  stood  credited 
upon  the  partnership  books  ;  that  Coffing  had  drawn  out 
$18,310  for  his  ]u-ivate  use,  and  had  executed  to  the  lirm  a 
mortgage  to  secure  its  payment  to  the  iirm,  and  which  was 
not  yet  due  for  near  two  years.  That  the  firm  was  owing 
large  sums  of  money,  and  had  large  sums  due  to  it,  and  large 
amounts  of  personal  and  real  proj  erty. 

This  is  the  situation  of  the  parties,  and  this  is  the  charactei 
and  condition  of  the  property  and  interests  they  contract 
about,  together  with  a  private  interest  of  Cofiing  in  a  certain 
charter,  banking-house  and  business  in  it,  under  the  charter. 
Whatever  is  said  and  agreed,  we  must  understand  as  applying 
and  being  intended  as  applicable  to  all  these  circumstances. 

The  bill  does  not  set  up  a  sale  of  all  Coffing's  interests  in 
the  enterprise  of  the  partnerships,  for  that  would  have  claimed 
his  capital  with  it,  but  that  it  was  a  sale  of  all  his  interest  in^ 
the  "  property,  effects,  claims,  assets  and  debts  of  the  firm,"' 
together  witli  Coffing's  interest  in  his  own  private  property  in 
a  charter,  house  and'banking  business.  Such  being  the  extent 
of  the  property  and  interests  purchased,  the  controversy  arises 
upon  a  clause  of  reservation  inserted  in  the  contract,  as  fol- 
lows :  "  excejiting  the  indenture  given  by  the  said  Coffing  to 
Taylor  &  Coffing  aforesaid,  which  is  to  stand  and  remain  as  it 
is,  unaffected  by  this  deed  of  sale,"  but  which  the  bill  alleges 
should  have  read,  "that  nothing  in  said  articles  contained 
sliould  alter  or  affect  the  indentures  for  securing  Coffing's 
debt  to  the  firm,  so  as  to  prevent  Coffing  having  three  years' 
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time  in  wliicli  to  redeem  said  premises  ;''  and  which  last  con- 
struction, the  bill  alleges,  was  placed  upon  it  at  the  time  of  its 
execution  by  both  parties.  Two  as  shrewd  and  intelligent  men, 
as  this  record  shows  .these  parties  to  be,  need  hardlj  be  told 
that  such  an  exception  or  reservation  as  the  last,  would  be 
wholly  inoperative  and  useless,  as  the  length  of  credit  and  right 
of  redemption  were  not  in  the  least  affected  by  the  agreement. 
The  credit  and  right  of  redemi)tion  were  not  interests  of  the 
firm,  but  of  Coffing,  individually,  and  in  nowise  contemplated 
by,  or  included  in,  those  described  in  the  agreement.     IsTeither 

was  his  right  to  reimbursement  of  his  capital  on  set- 
[*469]     tlement  with  his  partner  of  this  part  of  the  joint  *en- 

terprise,  nor  any  other  several  interests,  save  his  plank 
'  road  charter,  house  and  banking  adventure  under  it. 

In  proposing  a  reformation  of  a  contract,  by  change  of  a 
phrase  or  clause,  it  would  be  more  compiehensiWe  if  operative 
meaning  were  given  by  the  substitute.  The  etiect  of  tlie  one 
proposed  here  would  be  accomplished  by  simply  striking 
out  the  excepting  clause,  for,  by  it,  the  interests  named  would" 
be  and  stand  in  the  precise  condition  proposed  by  this  emen- 
dation. This  would  seem  to  present  the  case  in  an  entirely 
different  point  of  view,  and  more  in  the  light  of  a  bill  to  in- 
terpret, or  correct  the  fraudulent  interpretation  of  the  con- 
tract, to  the  one  given  by  the  parties  at  the  time  of  its  exe- 
cution, than  one  to  reform  the  terras  of  it.  So  far  from  there 
being  fraud  in  the  making  and  execution  of  the  contract,  it 
does  appear  that  the  same  was  read  and  compared  by  the  par- 
ties, their  attention  specially  drawn  to  this  particular  part  of 
it,  and  that  they  mutually  agreed  to  a  false  and  unmeaning 
interpretation  of  it,  if  witnesses  are  under  no  mistake,  for  it 
evidently  means  no  such  thing  as  is  alleged  for  it,  whatever 
else  it  may.  Was  all  this  fraudulently  done  by  Coffing  to  im- 
pose on  Taylor?  It  is  difficult  to  search  the  secret  mind  of 
Coffing  any  further  than  provable  acts  and  language  offer  in- 
dices to  it  and  its  motives.  In  pi-esenting  these  %ndicia.  -we 
have  been  furnished,  not  only  with  the  whole  previous  nego- 
tiation about,  and  the  vei-bal  conclusion  of,  this  particular 
contract,  but  with,  apparently,  the  whole  history  of  their  first 
connection,  and  previous  business  together,  and  its  conditions 
and  results,  with  considerable  portions  of  each  one's  p^rivate 
transactions  and  affairs.  Surveying  this  large  field  of  opera- 
tions, and  gathering  from  it  every  ray  of  light  reflected  from 
every  prominent  object  or  transaction  in  it,  it  seems  to  make 
one  or  two  facts  apparent  and  satisfactorily  plain  :  that  the 
firm,  although  largely  in  debt,  and  pressed  and  liable  to  be- 
come embarrassed  by  it,  was  yet  by  no  means  insolvent,  though 
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supposed  to  lia^e  been  badly  managed.  Taylor  had  offered 
to  sell  to  Coffing  at  a  sacviflce,  wliicli  he  was  not  in  a  situation 
to  avail  himself  of.  He  orfers,  in  turn,  afterwards,  his  inter- 
est in  the  effects  of  the  lirm,  if  discharged  from  its  liabilities, 
and  certain  individual  property,  as  a  reimbursement  of  ad- 
vances. This  was  accepted,  and -the  witnesses  to  this  negotia- 
tion understood  it,  not  on^y  as  including  his  interest  in  what  the 
lirm  owned,  but  all  his  interest  in  the  adventure.  They  do  not 
])retend  to  give  the  words,  nor  do  they  state  the  substance  of 
what  was  said  in  the  negotiations,  but  it  is  very  manifest  that 
they  give  their  own  inferences  and  understanding.  This  is 
dangerous  testimony,  and  must  be  received  with  great  care 
and  cautionj  to  prevent  a  substitution  of  the  witnesses'  under- 
standing for  the  contract  and  meaning  of  the  parties. 
And  *this  is  true,  however  strong  the  impression  may  p-lTO] 
be  on  the  mind  of  witnesses,  although  the  belief  of  it 
has  become  a  part  of  his  being,  as  one  witness  says.  The  con- 
dition of  the  ]  artnershij)  at  the  time,  is  invoked  to  aid.  The 
only  exhibition  of  its  affairs  shows  the  iirm  solvent,  and  cap- 
ital safe,  and  proffts  accrued.  The  motive  to  make  a  sacrifice 
is  not  apparent  froui  the  condition  of  the  firm. 

Under  such  facts  and  circumstances  as  I  have  briefly  alluded 
to,  Cothng  drew  up  an  assignment,  read  it  to  Taylor,  and  he 
signed  it,  embracing  a  great  deal  less  in  it  than  we  would  un- 
derstand the  witnesses  as  included  in  the  verbal  agreement; 
and  in  the  presence,  too,  of  one  of  those  witnesses.  NoWj  at 
the  time  of  the  execution,  the  witness  does  not  make  the  pur- 
j;ort  and  extent  of  Coffing's  statement  c^ear,  and  to  embrace 
distinctly  any  more  than  is  included  in  its  terms.  We  derive 
no  aid  in  the  interpretation,  from  that  sOurce,  to  favor  the 
reformation  ju-oposed.  When  we  turn  to  Coffing's  statement 
of  it,  afterwards  made  to  Brewster,  we  find  it  in  general 
terms,  with  Brewster's  particular  understanding  thrown  in, 
like  Paine's  was  into  the  verba!  agreement.  All  this  is  wholly 
un  atisfactory,  and  insufficient  to  overcome  and  change  the 
deliberate  acts  of  Taylor,  in  reading,  or  having  the  contract 
truly  read,  and  thereupon  sign'ng  it  Taylor  must  meet  and 
account  for  these  acts,  by  sliow-ng  that  he  was  fraudulently 
imposed  on  in  doing  so,'or  he  mu'st  abide  the  writing  as  it  is. 
Were  the  whole  contract  now  resting  in  parol,  and  offered  in 
ju-oof  by  one  witness  swearing  that",  in  concluding  the  con- 
tract, tlie  parties  used  the  identical  languige  of  this  agree- 
ment, I  should  so  lind  this  to  be  the  con a-act, notwithstanding 
what  Paine  has  sworn  was  his  understanding  of  their  meaning 
and  contract,  and  Brewster's  understanding  of  Coffing's  state- 
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ment  of  it  afterwards.  The  writing  is  more  reliable  tlian  the 
memorj  of  a  witness,  for  the  exact  words  and  meaning. 

Once  allow  these  yarol  meanings  and  understandings  of  wit- 
nesses of  written  contracts,  and  all  distinction  is  at  once  de- 
stroyed between  written  and  verbal  contracts ;  and  not  only 
that,  but  parol  contracts,  established  by  the  exact  words  used, 
or  the  substance  of  what  was  said,  must,  in  like  manner,  yield 
to  the  inferences  of  witnesses.  It  is  not  enough  to  prove 
that  witnesses  understood  the  parties  differently ;  it  must  be 
shown  that  the  true  intention  of  both  parties  was  ditferent, 
and  that,  by  some  mistake,  or  fraud,  it  was  not  truly  reja-e- 
sented  in  the  writing.  It  is  far  short  of  either,  in  this  case, 
to  offer  us  Cofling's  interpretation  as  proof  of  this  mistake  or 
fraud.  There  is  no  proof  of  imbecility  on  Taylor's  part,  nor 
of  any  relation  of  trusting  confidence  in  the  acts,  skill,  in- 
telligence or  integrity  of  OofRng.  Taylor  is  shown 
[*471]  *to  be  very  capable  of  taking  care  of  his  own  inter- 
ests, and  was,  in  this  instance,  relying  upon  himself, 
and  not  upon  CofHng.  It  has  not  the  first  feature  in  it  of  an 
imposition  of  that  character,  and  we  are  not  able  or  author- 
ized to  draw  such  int'erences  from  the  fact  of  CofRng  drawing 
it  up.  Taylor  had  the  opportunity,  and  did  fairly  examine 
the  writing,  before  he  signed  it.  The  writing  must  thence- 
forth speak  his  language  and  intention  for  him.  I  know  of 
no  rule  of  law,  in  settling  theinterpretation  of  a  controverted 
intent,  that  will  allow  one  differing  from  the  writing  to  be 
substituted,  unless  upon  the  ground  of  accident,  mistake  or 
fraud.  Parties  are  sometimes  held  to  their  mutual  acts,  in 
fulfilling  contracts,  where  they  have  acted  and  acquiesced  in 
an  erroneous  construction.  Latent  ambiguities  are  explained 
by  parol,  but  this  is  unlike  either,  or  an}'-  other  known  rule 
for  altering,  or  aiding  in  construction.  It  may  be  asked,  why 
did  Taylor  sign  the  contract  with  this  clause  in  it,  if  it  does 
not  express  truly  the  agreenient  and  meaning  of  the  parties? 
He  is  presumed  to  understand,  and  if  he  did  not  in  fact  know 
it,  yet  he  cannot  in  law  be  indulged  to  deny  ;  that  the  writing 
alone  can  speak ;  and  that  witnesses  cannot  be  heard  to 
contradict  it ;  the  individual  interi:)retation  of  the  parties  to 
it  is  inadmissible,  and  does  not  become  part  of  it  any  further 
than  authorized  by  it. 

lam  wholly  unable  to  give  anyother  solution  to  this  dispute 
than  that  the  respective  ]}arties  may  have  used  and  under- 
stood the  terms  and  language  they  respectively  used  in  the 
negotiation  and  contract,  in  a  different  sense,  and  that  without 
culpability  or  fraud  in  either  ;  and  this  is  the  more  manifest 
and  conclusive  to  my  mind,  from  apparent  mutual  mistakes  of 
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the  law   wliicli   governs  the    interests  about  which  they  were 
dealing. 

Both  seem  to  have  regarded  a  transfer  of  Coffiiig's  interest  in 
the  effects  of  the^y^>m  as  inchiding  his  liability  to"  account  for 
the  moneys  advanced  to  him  by  Uie  firm,  or,  in  otlier  words, 
withdrawn  by  him  from  it.  Tliis  was  not  true  in  law.  It 
would  be  but  an  item  in  the  account  in  adjusting  the  liabih'ty 
of  one  partner  with  the  other,  upon  the  terms  of  the 
partnership,  after  its  dissolution,  and  settlement  of  its  af- 
fairs Avith  third  persons.  Wilso7i,  etc.,  v.  Soper,  etc.,  13  B. 
Monroe  R.  411  ;  Stnlrall  v.  O'Bannons,  7  B.  Monroe  R.608; 
EichardsoiiY.  The  Banli  of  England,  18  Eng.  Ch.  R.  169, 
170  ;  Crawshmj  v.  Collins,  2  Paiss.  R.  325 ;  15  Ves.  R.  218, 
220  ;  Foster  v.  McDonald,  1  Jac.  and  Walk.  R.  252;  Ex  poMe 
Yonfje,  3  Yes.  and  Beam.  R.  31 ;  Story  on  Part.  522,  Sees. 
348,  348a,  and  note. 

To  obviate  this,  and  prevent  the    debt  from  Coffing  to  the 
firm  passing  under    that  description    of  interest,  the  clause  in 
controversy   aj^pears  to    have    been   inserted,  with  a 
view  to  except  it  *from  the  debts  or  effects  conveyed.     [*472] 
The  clause,  strictly  and  technically    in    law,  is  insuth- 
cient,  and  inapt  for  that  purpose. 

This  exception  reserves  simply  the  "  indenture,"  the  incident 
or  security  for  the  debt,  and  not  the  debt  itself.  An  assign- 
ment of  the  debt  might  carry  the  mortgage  security  as  an 
incident,  but  the  contrary  is  not  true.  Ellison  y.  Daniels,  11 
iST,  Hamjx  R.  274  ;  Bell  v.  Morse,  6  ibid.  205  ;  Jachson  ex 
dem.  Curtis  v.  Bronson,  19  John.  R.  325.  This  indenture  may 
have  been  assigned  to  one  without  carrying  the  debt,  and  then 
the  debt  to  another  without  carrying  with  it  the  mortgage 
security,  and  so  tlie  two  would  become  separated.  The  moi-t- 
gage  estate  would  be  liable  to  be  defeated,  without  pay- 
ment to  the  assignee  of  it,  who  would  have  no  power  of  fore- 
closure of  it,  or  for  the  debt,  and  so  it  becomes  a  nullity  or 
mere  right  of  possession  until  payment.  So  of  the  assignee  of 
the  debt,  who  might  enforce  ]  ayment  out  of  other  property, 
but  not  by  foreclosure  on  the  mortgage,  for  that  security  is 
destroyed  and  gone  while  it  remains  in  separate  hands.  I  ad- 
vert to  these  principles  to  show  the  mistake  in  law,  of  what  is 
still  very  apparently  the  intention  and  meaning  of  Cofhng. 
The  witnesses  go  a  great  way  beyond,  and  would  not  only 
liave  it  understood  that  CotU'ng  agreed  to  sink  and  abandon 
bis  capital  put  in,  and  transfer  this  amount  drawn  out,  but 
they  would  understand  all  parties,  and  the  witnesses  present  at 
the" reading  and  execution  of  the  contract,  as  agreeing  that 
this  exception  simply  reserved  and  preserved  Cotiing's  rights 
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as  mortgagor  to  pay  and  redeem  the  estate,  rights  not  at  all 
contemplated  in  the  transfer,  or  affected  bj  it.  It  is  impos- 
sible for  me  to  see  how  men  could  so  far  misapprehend  the 
import  of  language,  as  to  draw  this  latter  conclusion.  The 
others  might  very  naturally  occur  to  men  unfamiliar  with  the 
law  governing  property  nnder  these  peculiar  circumstances. 
This  advance  was  not  a  debt  to  or  effect  of  the  firm,  and  there 
was  no  power  in  law  to  enforce  it  as  such,  even  for  the  bene- 
lit  of  joint  creditors.  The  liability  of  eacli  partner  for  the 
debts  of  the  lirm  could  be  enforced,  but  not  as  debts  due  the 
hrm,  for  it  arises  under  the  law  of  contracts  and  partnership. 
The  right  of  contribution  to  equalize  profit  and  loss,  is  not  one 
of  the  partnership  firm,  but  of  the  individual  members  of  it, 
arising  out  of  it. 

Before  we  can  reform  this  contract,  therefore,  even  upon 
the  ground  of  misapprehension  or  mistake  in  the  mind  of  Tay- 
lor, as  to  the  extent  of  the  property  and  interest  he  was  en- 
titled to  acquire  by  the  agreement,  we  must  carefully  examine, 
to  see  if  we  would  not  make  the  reformed  contract  such  an 
one  as  would  equally  surpi-ise  and  deceive  the  true  intention 
of  Cofhng,  and  entitle  him  immediately  to  file  a  bill 
[*4r73]  to  reform  the  reformation.  *It  would  not  be  enough 
that  one  of  the  parties  so  understood  and  intended  it; 
both  must.  Otherwise  the  bill  should  rather  be  for  rescission 
than  reformation. 

From  all  the  proofs,!  have  no  reason  for  a  moment  to  believe, 
that  Coffing  ever  intended  to  make,  or  would  have  consented 
to  make  the  contract  set  up  in  the  bill,  with  the  interpretation 
.of  it  given  by  the  witnesses.  We  cannot,  therefore,  lay  his 
interests,  intentions  and  consent  aside,  and  make  a  contract  for 
him  with  defendant,  by,  or  in  the  name  of  reforming  this  agree- 
ment, to  meet  his  own  understanding  of  it,  and  that  of  liis  wit- 
nesses. , 

This  simple  solution  of  misapprehension  of  each  other's  mean- 
ing, at  Once  explains  the  difiiculty,  and  should  mutually  remove 
all  grounds  for  suspicion  of  each  other's  motives  and  conduct, 
and  all  cause  for  hard  feelings  and  strife.  I  cannot  say  that 
this  would,  place  the  parties  in  a  satisfactory  position,  in  rela- 
tion to  the  property.  Nor  is  it  now  in  the  power  of  the  law 
to  correct  a  mistake  on  one  side,  while  the  other  was  in  no 
fault  in  entering  fairly  into  such  a  contract  as  he  intended  and 
luiderstood  himself  as  making,  using  no  improper  arts  to  im- 
pose on  the  other  party. 

I  have  no  evidence  in  the  record,  that  Taylor  would  ever 
have  consented  to  enter  into  tlie  contract  as  now  contended  for 
by  Coffing ;  nor  would  he,  judging  from  the  claims  made  for 
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him  in  this  case,  have  ever  entered  into  the  ccnitract  as  stated 
in  his  own  bill,  with  a  full  knowledge  of  all  the  legal  conse- 
quences and  effects  iiowing  from  it,  as  I  understand  the  law 
applicable  to  it. 

The  only  difference  I  can  make  between  them  is,  that  under 
Taylor's  statement,  the  $13,340,  baknce  of  Coffing's  withdraw- 
als, passed  ;  and  by  Coffing's  statement,  it  did  not.  But  we 
are  clearly  of  opinion  that  the  allegations  of  the  bill  and 
proofs  will  not  authorize  the  emendation  asked. 

It  would  seem  to  me,  that  the  construction  put  upon  the  de- 
feasance, is  equally  unfortunate  and  unsustainable.  It  simply 
recites  what  is  the  right  and  power  of  a  mortgagor,  that  of 
se'ling  or  remortgaging  for  the  })ayment  of  the  debt,  and  de- 
clares that,  in  the  event  he  shall  raise  or  be  able  to  raise  the 
money  in  that  mode,  the  mortgagees  shall  reconvey  to  Coiling, 
the  mortgagor,  to  enable  him  to  do  so.  This  is  supposed  to 
confer  a  power  of  sale,  in  the  execution  of  which  he  becomes 
trustee  of  the  mortgagees.  He  had  all  the  power  without  it, 
that  is  claimed  to  be  contained  in  it.  All  the  effect  that  I 
could  give  it,  would  be  to  enforce  it  against  the  mortgtigees 
as  a  covenant  to  reconvey,  when  a  projjer  case  was  presented, 
to  euab'e  the  mortgagor  to  convey  to  new  parties.  And  the 
case  would  only  be  required  to  show,  that  another  pur- 
chaser or  mortgagee  refused  to  take  a  conveyance, 
*without  such  release  of  the  previous  incumbrance.  p474] 
But  not  in  any  sense,  as  enabling  him  to  convey  subject 
to  it,  for  that  he  may  do  by  law,  as  owner  of  tlie  equity  of  re- 
demption. Consequently,  I  do  not  understand  the  parties,  as 
intending  to  create  a  power  already  in  existence,  but  to  pi-o- 
vide  for  making  it  elfectual  by  releasing  the  incumbrance, 
whenever  that  might  be  required. 

But  supposing  that  tlie  deed  of  defeasance  did  raise  a  pow- 
er, and  create  a  trust,  still  it  did  not  destroy  his  equity  of  re- 
demjition,  nor  power  of  sale  of  it.  And  it  becomes  a  question 
of  fact,  whether  he  exercised  the  power  under  the  trust,  or  his 
right  of  sale  of  his  own  equity.  The  deed  itself  leaves  no . 
room  for  doubt  that  Colling  sold  in  his  own  right,  because  he 
expressly  recites  the  existence  of  the  mortgage,  and  covenants 
not  to  remove  it,  but  that  it  is  paid  off  and  discharged,  clearly 
showing  that  he  conveys  in  his  own  right,  and  not  by  power 
conferred  upon  him  as  trustee.  The  deed  should  disclose  the 
power  and  right  as  trustee,  where  there  are  two  rights  or 
powers  existing  in  the  same  person.  We  might  refer  the  exe- 
cution of  a  deed  to  the  existence  of  any  power,  though  not 
named  or  referred  to,  in  order  to  sustain  a  fair  lonafide  trans- 
action for  a  valuable  consideration.     But  in  the  absence  of  all 
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evidence  on  the  face  of  the  writins^,  and  two  rights  appearing, 
one  of  the  party's  own,  and  one  in  a  representative  character, 
we  should' presume  it  to  be  in  the  party's  own  right.  So  we 
interpreted  the  deed  of  Paine  and  wife,  in  tlie  case  of  Daven- 
port V.  Young  et  al.,  16  111.  E..  who  filled  the  office  of  admin- 
isti-ator,  at  the  same  time. 

Again  it  is  claimed  that  the  faihire  to  ap])ly  the  purchase 
money  was  a  breach  of  trust,  and  thereupon,  tlie  credit  due  on 
the  mortgage  debt  became  forfeited,  and  the  debt  became 
presently  due,  with  a  right  of  foreclosure.  The  only  conse- 
quence that  could  follow  such  a  breach  of  trust,  would  be  to 
hold  the  lands  in  the- hands  of  the  purchaser,  chargeable  with 
the  trust,  and  vendor  and  vendee  with  the  puichase  money  to 
the  use  of  the  mortgagee.  I  am  unable  to  perceive  how  it 
could  possibly  affect  the  equity  of  redemption  or  the  liability 
of  the  mortgagor. 

Again  it  is  as  equally  untenable  a  position,  that  a  conveyance 
of  the  fee  by  the  mortgagor,  is  a  forfeiture  of  his  equity  of 
redemption  or  credit  under  the  mortgage.  The  lands  would 
surely  pass  incumbered  with  the  mortgage  and  mortgage  debt, 
by  such  a  conveyance,  which  could  only  assure  the  equity  of 
redemption,  even  with  full  covenants,  whatever  it  might  pur- 
port to  convey. 

The  mortgage  and  mortgage  debt,  therefore,  re- 
[*4T5]     mained  the  *same  as  before  the  conveyance,  and  the 
doctrine  of   forfeitures  has  no  application  to  such  a 
case. 

Under  this  view  of  the  case,  the  mortgage  debt  was  c'early 
not  due  when  this  bill  was  tiled.  Had  the  defendant  a  right  to 
the  collectio*n  of  rents,  liis  remedy  w^as  at  law  upon  his  mort» 
gage  deed. 

I  have  examined  this  case  in  every  point  of  view  presented, 
and  am  unable  to  discover  any  equity  in  the  appellee's  case,  or 
grounds  for  sustaining  the  decree  entered  in  his  favor. 

Decree  reversed  and  bill  dismissed. 

Decree  reversed. 
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Wllliam  W.  Low  ei  al  v.  Henry  Nolte. 

Appeal  from  Peoria. 

_  AwATiD— Publication. — The  delivery  of  a  copy  of  an  award  is  a  publica- 
tion of  it. 

LiQriDATED  DAMAGE? — PEXAT,Ti'. — If  the  amoiiiit  named  in  a  covenant  a? 
liquidated  damages,  is  intended  by  the  parties  to  be  paid  in  lieu  of  perform- 
ance, then  the  recovery  upon  it  will  be  confined  to  that  sum;  but  where 
such  intention  does  not  appear,  the  damages  stipulated  will  be  treated  as  a 
penalty,  and  a  party  may  recover  upon  the  original  cause  and  damages  not 
exceeding  those  stipulated." 

Tins  was  an  action  of  debt  bron.ejht  by  Henry  Nolte,  tlie 
appellee,  against  William  W.  Low  and  John  P.  Cliapin,  the 
appellants. 

The  declaration  consists  of  four  counts  upon  an  award  of 
arbitrators  chosen  by  the  [  arties. 

The  first  count  declares  ii[  on  the  award  generally,  by  refer- 
ring to  the  contract  of  submission  and  award  tiled  and  re- 
ferred to. 

The  second  count  declares  ui^on  the  award,  and  sets  out  in 
6ul)>tance  the  agreement  of  submission  and  the  award. 

There  were  two  other  counts  upon  which  the  ]jlaintiff  below 
entered  a  nolle  'prosequi.,  and  no  question  arises  on  them. 

Tiie  a]")pellants,  who  were  defendants  below,  tiled  a  demur- 
rer to  the  said  declaration.  The  demurrer  was  general,  and 
assigned  various  special  causes  of  demurrer. 

It  was  contended  by  the  appellants,  that  no  action  could  be 
maintained  upon  tlie  award,  under  the  submission  or  agree- 
ment set  out  fully  in  said  first  and  second  counts,  as,  by  the 
terms  of  said  submission,  the  award  was  to  be  returned  for 
judgment  to  tlie  Circuit  Court  of  Peoria  county,  and  said  court 
having  no  jurisdiction  to  enter  up  judgment  on  said  award,  no 
action  can  be  maintained  upon  it. 

*The  said  appellant  assigned  as  special  causes  of  [''^470] 
demurrer  to  said  first  and  second  counts : 

"  That  the  said  counts' do  not  allege  that  said  arbitrators 
made  out  and  delivered  to  each  of  the  parties,  a  copy  of  said 
award  on  or  before  the  first  day  of  June,  1854,  or  that  said  time 
had  been  extended  by  agreement  of  the  parties,  according  to 
the  articles  of  submission,  or  tliat  said  award  was  ever  lawfully 
jmblislied  by  said  arbitrators,  as  required  by  the  terms  of  said 
submission." 


Cited:  16  111.  403;    18  111.  438;  83  111.  52. 
»See  ante,  400. 
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This  cause  was  argued  upon  tlie  demurrer,  and  the  deumrrer 
was  overruled.  On  motion  of  defendants  below,  leave  was 
given  to  withdraw  the  demurrer  to  the  third  and  fourth  counts, 
and  plead  thereto;  whereui-on  the  ];laintiff  below  entered  a 
nolle  jprosequi  to  said  third  and  fourth  counts. 

The  defendants  below  abiding  by  the  demurrer  to  the  said 
first  and  second  counts  of  said  declaration,  the  court  rendered 
judgment  against  the  said  appellants  for  the  amount  of  said 
award  and  the  costs  in  the  said  several  suits  that  are  mentioned 
in  said  award,  the  court  hearing  proof  and  assessing  damages. 

The  submission  in  this  case,  stated  that  several  suits  were 
then  pending  between  the  parties,  arising  out  of  a  contract  in 
relation  to  the  jnnchase  of  grain,  and  that  all  matters  connected 
with  the  contract  and  the  suits  were  to  be  referred  to  arbitratoi-s 
whose  decision  was  to  be  conclusive,  their  award  to  be  submit- 
ted to  the  Circuit  Court  of  Peoria  county,  and  become  a  judg- 
ment, upon  which  execution  might  issue,  upon  giving  ten  days' 
notice  to  the  party  of  the  time  of  making  a  motion  for  such 
judgment.  The  award  to  be  made,  and  a  co]\y  given  to  each 
party,  before  the  first  of  June,  1854.  Tlie  submission  not  to 
operate  to  dismiss  any  of  the  then  pending  suits,  until  final 
judgment  on  the  award,  or  it  should  be  complied  with,  b  nd- 
ing  themselves  to  abide  the  award  to  be  made  "in  the  ]  enaUy 
of  one  thousand  dollars,  as  stipulated  damages  to  be  paid  by 
the  party  delinquent  to  the  party  complying."  The  arbiti'a- 
tors  made  an  award,  directing  the  suits  to  be  dismissed  on 
]  ayment  of  costs  by  appellants,  and  the  further  payment  by 
them  of   the  sum  of  $5,876.46  to  appellee. 

E.  N.  Powell,  for  Appellants. 

N.  H.  Purple,  for  Appellee. 

ScATES,  C.  J.     In  15  111.  P.  368,  this   court  held   tliat   the 

submission  and  award  in  this  case  were   not  made  under  the 

statute,  and  that  the  remedy  of  the  respective  parties  was  by 

the  common  law.     I^olte  has   pursued   that   remedy 

[*477]     by  instituting  this  action  *of  debt  upon  the  award  for 

the  recoveiy  of  the  seveial  sums  awarded. 

The  special  cause  of  demurrer  set  forth,  has  no  foundation 
in  truth  or  fact.  The  first  and  second  counts  do  contain  sub- 
stantial aveiments  of  a  delivery  of  the  award  to  each  of  tho 
})laintifi's  within  the  terms  of  submission.  The  averment  is, 
of  the  service  of  a  co;  y  upon  them  <  n  the  4th  and  8tli  days  of 
March;  1854.-    This  is  a  literal  compliance  with  the   require- 
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meiyt  of  a  copy  on  or  before  the  first  day  of  June,  1851,  in  tlie 
submission. 

Another  objection  taken  upon  the  general  demurrer,  is  to  a 
want  of  publication  of  the  award.  This  has  as  little  foundation 
in  law  under  the  averments,  as  the  other  has  in  fact.  Nothing 
is  said  in  the  submission  about  imblication,  other  than  a  deliv- 
ery. Had  it  been  expressly  added  to  the  provision  made  for 
delivering  a  copy,  that  copy,  when  delivered,  would  be  a  ]mb- 
lication.  The  execution  of  a  written  award  by  the  arbitrators, 
has  been  held  to  be  a  publication  provided  for  in  statute  9  and 
10  Will.  Ill,  Cap.  15.  Watson  on  Arb.  and  Award,  132  {U 
L.  Lib.  89).  See  Brooke  v.  Mitchell,  6  Mees.  and  Wels.  R. 
473. 

There  are  several  objections  taken  to  the  declaration  on  the 
genera!  demurrer,  which  deserve  and  will  receive  our  consid- 
eration. 

The  most  important  is  the  want  of  an  averment  of  a  failure 
to  pay  the  liquidated  damages,  stipulated  to  be  one  thousand 
dollars,  for  non-com r;liance  with  the  award,  and  which  it  is 
here  contended,  is  all  that  can  be  recovered  under  this  submis- 
sion and  award.  If  this  view  be  sustainab-e,  no  action  will  lie 
upon  the  award,  as  it  is  here  brought,  but  alone  upon  the  sub- 
mission. To  solve  this  objection,  it  is  necessary  to  ascertain, 
from  the  nature  of  the  matters  and  questions  in  controversy, 
and  the  terms  and  language  of  the  parties  in  their  submission, 
whether  they  intended  by  this  'part  of  the  agreement,  that  the 
thousand  dollars  fixed  as  liquidated  damages  should  be  strictly 
and  techn'ca^\y  so  held,  or  on^y  as  a  penalty.  Courts  have  nut 
been  conrined  and  controlled  a^one  by  the  literal  terms,  stipu- 
lated or  liquidated  damages,  u.~ed  by  the  parties,  when  inquiring 
into  their  true  intention  and  meaning.  But  they  have  hooked 
to  the  subject  matter  of  dispute,  the  situation  and  condition  of 
the  parties,  and  all  the  circumstances,  together  with  the  effect 
and  consequences,  as  aids  in  arriving  at  the  true  meaning. 
Much  difficulty  has  been  encountered  upon  this  class  of  cove- 
nants and  agreements,  and  many  rules  have  been  laid  down,  and 
distinctions  taken,  that  aid  greatly  in  construing  these  con- 
tracts. 

Where  a  covenant  is  made  concerning  an  existing  cause  of 
action,  that  cause  may,  or  may  not.  be  merged  into  the  cove- 
nant. If  it  be  merged,  and  the  covenant  be  broken, 
the  party  *  is  liable  a'one  on  the  breach,  and  not  on  [*478] 
the  original  cause  of  action.  If  it  be  not  merged, 
ilien  the  covenant  aifords  a  new  and  additional  cause  of  action 
and  remedv  u]:;on  it,  and  an  additional  amount  may  be  recov- 
ered for  the  breach  of  it.     In  this  latter  case,  if  the  amount 
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named  in  the  covenant  or  agreement  be  fixed  as  liquidated 
or  stipulated  damages,  and  is  inhnidedhj  tlie  jiarties  to  be  paid 
in  lieu  of  ]ierformance,  then  the  recovery  will  be  confined  to 
that  amonnt'for  the  breach,  as  well  as  to  his  action  on  the 
covenant  or  agreement  for  his  remedy,  and  cannot  ])nrsue  the 
original  cause  of  action.  But  where  such  an  intention  does 
not  appear,  the  sum  named  as  stipulated  or  liquidated  damages 
will  be  viewed  and  treated  as  a  penalty,  and  the  party  may  re- 
cover the  amount  due  upon  the  original  cause  of  action,  and 
additional  damages  for  the  breach,  not  exceeding  the  penalty, 
and  in  one  or  more  actions,  according  to  the  nature  and  pro- 
visions of  the  covenant  or  agreement.  See  Sedgwick  on  Dam- 
ages, 420  to  454,  for  a  variety  of  cases,  distinctions  and  rules 
on  this  branch  of  the  law,  which  is  still  in  more  confusion, 
doubt,  and  nncertainty,  than  could  be  desired. 

There  is  a  great  deal  of  good  sense  in  the  remarks  of  Best, 
Ch.  J.,  in  Grisdeev.  Bolton,  Z  Car.  and  Payne  R.  240,  in  allow- 
ing parties  to  tix,  estimate  and  adjust  the  amount  of  damage 
that  a  contemplated  injury  or  breach  of  contract  will  occasion, 
and  deprecating  the  great  uncertainty  of  the  law  on  this  sub- 
ject, occasioned  by  judges  endeavoring  to  make  better  contracts 
for  parties  than  they  had  made  for  themselves.  But  the  obser- 
vation would  ap))ly  with  as  nuieh  force  to  any  other  case,  as  to 
this  branch  of  the  law,  and  should  not  ])reclude  by  mere  set 
words,  or  a  particular  phraseology,  an  inquiry  into  the  real  and 
true  meaning  and  intention  of  the  parties,  aprarent  from  the 
whole  instrument.  The  £500  in  the  deed  in  Baiolinson  v. 
Clarl'e,  14  Mees.  and  Welsby  R.  187,  was  held  to  be  fixed 
damages,  and  the  covenant  was  fonnd  by  the  jury  to  have 
been  broken,  but  still  the  breach  was  not  one  within  the  mean- 
ing of  the  parties. 

We  may  well  leave  parties  to  settle  and  adjust  the  extent  of 
the  injriry  between  themselves,  for  doing,  or  failing  to  do  a 
particular  act;  but  when  one  party  claims,  as  in  the  case  under 
consideration,  the  true  intention  to  be,  that  all  previous  causes 
of  action,  and  sums  and  damages  in  controversy,  embraced 
within  the  agreement,  were  to  be  discharged  by  the  ]^ayment 
of  one  thousand  dollars,  provided  as  liquidated  damages,  we 
may  well  inquire,  not  only  whether  it  clearly  appears  from  the 
contract,  that  the  sum  was  to  be  paid  and  received  absolutely 
in  lieu  of  pe7\forma7ice  of  this  contract,  but  also,  whether  the  - 
parties  intended  to  merge  all  rights  into  the  contract. 
[*479]  Great  *  injustice  might  be  done  by  blindly  seizing 
hold  of  the  provision  for  "liquidated  damages,"  merg- 
ing all  controversies  into  the  same  agreement,  and  discharg- 
i..g  the  party  from  performance  upon  payment  of  that  sum. 
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We  must  look  to  tlie  whole  instniinent,  and,  sometimes,  to  the 
situation,  circumstances  and  condition  of  the  parties,  and  the 
controversy;  and,  in  doing  so,  we  may  sometimes  find  the 
pum  fixed  as  an  addition  to  the  amount  recoverable  by  existing 
causes  of   action,  unaffected  by  the  agi'cemont. 

In  looking  to  the  whole  contiact  of  siiJ)mission  here,  we 
find  conchisive  evidence  that  the  parties  did  not  intend  to 
merge  the  pending  action  into  this  agreement.  The  suits 
were  not  to  be  dismissed  until  the  award  was  compHed 
with.  jS'either  the  making  of  the  agreement  nor  the  award, 
would  prevent  the  parties  from  maintaining  their  respective 
suits;  the  performance  of  the  award  alone  determined  them. 
They  were  to  be  stayed,  and  no  fui'ther  costs  were  to  be  made 
in  the  meantime.  Again  it  is  very  apparent  that  the  parties 
did  not  contemplate  the  payment  of  the  thousand  dollars 
'■'■  stipulated  damages,"  in  lieu  of  p.erformance,  for  they  say  it 
was  to  be  under  ''^x'waZ^^  "  of  that  sum,  as  such,  to  abide'  by 
the  submission  as  well  as  the  award,  and  both  contemplated  and 
provide  for  the  specific  enforcement  of  the  award,  by  a  rule 
of  court,  to  be  entered  in  the  same  court  in  which  the  suits 
were  pending. 

Had  the  ]:)laintiffs  been  sued  upon  that  submission,  instead 
of  the  award,  for  the  amount  of  the  award,  sup]:osing  such 
action  would  lie,  or  defendant  was  proceedi,  g  in  the  suits  sub- 
mitted to  arbitration,  and  they  had  jjleaded  thereto,  or  even 
here  had  pleaded  a  tender  of  the  one  thousand  dollars,  they 
might  have  presented  the  question  ]}ro]ierly,  which  they  here 
raise  u};on  the  demurrer.  It  may  be  legitimately  presented 
by  these  pleadings,  but  I  have  met  no  case  which  goes  so  far 
as  to  defeat  a  recovery  upon  the  bare  existence  of  the  con- 
tract, unless  it  could  indeed  bo  sujij  orted  upon  the  ground  of 
merger  of  the  cause  of  action.  To  tliis  position,  it  would 
seem,  the  parties  plaintiffs  here,  are  dfiven.  Viewed  in  the 
light  of  an  objection  alone,  upon  the  ground  of  merger,  we 
have  already  answered  it,  as  we  think  satisfactorily,  ujion  the 
fact  of  intention,  and  upon  principle.  We  need  not,  there- 
fore, inijuire  into  this  action,  Vv'hether  it  be  a  penalty  or 
fixed  damages,  but  wait  for  the  j^resentation  of  such  a  ques- 
tion, by  an  attem))t  to  recover  that  additional  amount.  In 
Spear  'v.  Smith,  1  Denio  R.  464,  the  suit  was  upon  the  sub- 
mission, and  the  party  was  allowed  the  amount  awarded,  only, 
out  of  the  amount  stipulated  as  damages,  but  treated  as  a 
penalty. 

*The  language   of  the  chancellor  in  Shiell  v.  Me-     ['"USO] 
Nitt,  9  Paige  R.  103,  should  be  understood  as  applied 
to  the  case  before  him,  rather  than  in  refei-ence  to   the  gen- 
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eral  principle.  The  contract  of  purchase  had  been  rescinded 
by  the  abandonment  of  the  premises  by  the  com;)lainant,  and 
in  such  case  the  sripulatod  damages  would  be  the  extent  of 
the  recovery,  for  the  purchase  money  was  no  longer  due  and 
payable. 

I  think  the  true  distinction  is  laid  down  in  Gra]/  v.  Crosby, 
18  John.  R.  222,  where  the  ]  ayment  of  the  liquidated  dam- 
ages in  lieu  of  performance  is  put  upon  the  true  intention  of 
the  parties  to  be  determined  from  the  agreement.  The  same 
rule  obtain.^  in  la.  6  Blackf.  E.  206  ;  1  Carter  R.  488,  435  ; 
K  Hamp.  K  276,  353. 

Another  objection  taken,  is  that  the  submission  and  award 
intended  to  be  made  and  enforced  by  rule  under  the  statute, 
and  being  of  no  validity  as  a  statute  submission,  it  cannot  be 
enforced  at  common  law.  So  it  has  been  held  in  I^en- 
jamin  v.  Benjamin,  5  Watts  and  Serg.  R.  563,  and  Jnhahi- 
tants  of  D'eerfield  v.  Pliny  Arm.s^  20  Pick.  E.  480.  In 
^Y^lHe  V.  Shrlver,  2  Watts  E.  473,- the  court  treated  it  as  ac- 
tionable at  common  law,  without  so  deciding,  and  it  was  ex- 
pressly so  decided  in  Foster  et  al.  v.  Durante  2  Cash.  E.  554. 
We  approve  the  last  decision  as  based  on  better  reason  and 
sound  principle.     See  11  111.  E.  565. 

The  objection  for  want  of  an  averment  of  notice  of  the 
amount  of  costs  awarded,  is  equally  unsustainable.  The 
award  of  costs  is  certain  enough,  and  will  include  taxabl  c 
costs.  The  costs  of  arbitration  were  made  up  as  a  part  of 
the  award,  and  the  declaration  avers  that  a  copy  was  delivered. 

The  assessment  of  damages  by  the  court,  was  proper  in  such 
an  action  for  the  recovery  of  specific  enumerated  sums,  with 
interest.  1  Cond.  E.  528  ;  2  Sannd.  E.  107  and  note  2  ;  2  H. 
Black.  E.  252  ;  12  111.  E.  466  ;  11  111.  E.  118;  1  Scam.  E.  45. 
The  damages  rest  in  computation. 

•  Judgment  affirmed. 


Joseph  C.  Cook  v.  Lorenzo  D.  Whiting. 

Appeal  from  Bureau. 

FixTUTiEs. — ^Hewed  timber,  fence  poste,  etc.,  unattaclied  to  the  soil,  are 
not  fixtures  or  appurtenances  to  the  land,  and  do  not  pass  by  deed. 

Pakol  ]i;viDKNCE. — Oral  testimony  is  inadmiss^ible  to  add  to,  vary  or 
change  the  terms  of  a  deed,  but  may  be  admitted  to  show  the  condition  of 
the  property,  with  a  view  to  arrive  at  the  true  intent  of  the  parties,  in  the 
terms  used  by  them. 

Cited:  16  111.  42J;  41  111.479.  •  " 
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*This  was  an  action  of  trover,  commenced  before  a  [*481] 
justice  of  the  peace,  to  recover  some  square  timber, 
fence  posts,  and  one  ronnd  log.  By  aj^peal  it  was  taken  to  the 
Bureau  Circuit  Court,  and  was  tried  before  Leland,  Judge, 
and  a  jury,  at  April  term,  1855,  of  said  court.  The  plaintiff 
below,  and  ajipellee  here,  to  maintain  this  issue,  ofl'ered  in 
evidence  an  agreement  on  the  part  of  appellant  to  sell  his 
farm  to  appellee.  Apiiellant  to  jilant  certain  corn,  and  to  be 
paid  a  sum  cei'tain  for  his  growhig  crops.  Certain  stone  then 
in  process  of  manufacture,  were  to  be  divided  between  the  par- 
ties, less  a  portion  which  appellant  reserved.  And  also  a  deed 
based  niion  the  foregoing  agreement  for  the  land  described  in 
it,  and  the  appurtenances  thereto.  A  deposition  was  also  in- 
troduced, against  the  objection  of  ap]  ellant,  to  show  that 
appellant,  at  the  time  of  the  making  of  the  above  agreement, 
promised  to  let  appellee  have  the  timber,  fence  ])osts,  etc. 
It  was  admitted  tliat  the  timber  sued  for,  was  lying  on  the 
])remises  and  not  attached  to  the  soil,  and  that  the  same  had 
been  converted  by  a]^]')el]ant. 

The  following  are  tlie  instructions  referred  to  in  the  opinion : 

"  Tlie  jury  should  infer  the  intention  of  the  defendant. 
Cook,  from  the  written  contract  on\y,  and  not  from  any 
verbal  contract  made  at  the  same  time  with  the  written  con- 
tract, unless  the  verbal  contract  had  another  consideration,  in- 
dependent of  the  consideration  of  the  written  contract." 

"  The  jury  cannot  regard  any  verbal  contract  made  before 
or  at  the  time  of  the  written  contract." 

"Although  the  jury  may  believe  from  the  evidence,  that 
there  was  a  verbal  contract  by  which  Wliiting  was  to  have 
the  fence  posts  and  hewed  timber,  yet  if  they  further  believe 
that  there  was  no  consideration  for  said  contract,  other  than 
the  consideration  mentioned  in  the  written  cQntract,  they  will 
Knd  for  the  defendant." 

"  Tlie  simple  intention  of  Cook,  before  he  sold  his  farm  to 
Whiting,  to  erect  the  posts  into  a  fence,  and  the  hewed  tim- 
ber into  a  granary,  without  having  done  any  thing  towards 
those  objects,  more  than  to  haul  said  posts  and  timber  on  to 
the  farm  before  he  sold  to  Whiting,  is  not  sutHcient  to  pass 
the  property  in  said  posts  and  timber,  and  either  of  them,  to 
Whiting." 

Stipp  and  Blackwell,  for  Appellant. 

W.  T.  Peteks,  for  Appellee. 

ScATES,  C.  J.     The  liewed  timbers,  posts,  and  round  ^g, 
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sued  for  in  this  case,  were  neitliev  Jixi2(?'es.  nor  appurtenances 
to  the  land,  but  personal  property,  and  did  not,  therefore, 
]:iass  by  the  deed  as  ]3art  of  the  realty,  nor  under  the 
[*482]  description  of  *appurtenances.  Fixtures  are  such 
articles  of  property  as  are  deemed  personal,  in  con- 
tradistinction to  real,  but  for  their  attachment  to  or  connec- 
tion with  the  land,  or  the  rights  of  inheritance,  or  such  parts 
of  the  land,  or  realty  which,  being  partly  separated  or  sev- 
ered, liave  not  changed  their  character  for  want  of  a  complete 
severance  in  fact,  or  by  contract,  and  so  as,  in  either  case,  to 
change  their  character.  A  definition  of  a  fixture  in  law,  con- 
veys a  clear  idea  of  the  character  of  the  property,  in  itself. 
But  in  its  ap])lication,  great  di.fficulty  and  confusion  of  ideas, 
is  produced  by  the  many  distinctions  introduced  to  favor  the 
interests  of  particular  owners,  or  to  promote  the  public  good 
in  the  uses  made  of  the  ]iarticular  property.  Thus  a  vendee 
might  take  it  where  an  heir  might  lose  it;  an  heir  might 
take  it  where  a  landlord  could  not.  Attachments  of  ]:erson- 
alty  for  the  purposes  of  trade,  may  be  removed,  which  when 
made  merely  for  the  enjoyment  of  the  ]u-emises,  might  not. 
Tilings  attached  by  the  owner  of  the  inheritance,  are  distin- 
guished by  that  fact,  from  things  annexed  by  the  lessee. 
Things  essential  to  the  use  and  enjoyment  of  the  inheritance, 
are  thereby  more  strongly  impressed  with  the  character  of 
fixtures,  than  others  not  essential  to  it,  and  which  may  be 
removed  without  detriment  to  it,  or  its  full  enjoyment.  These 
distinctions,  with  many  examples  and  illustrations,  may  be 
seen  in  Grady's  Law  of  Fixtures,  18,  et  seq.  (26  Law  Lib.  21, 
et  seq.)  and  in  Wall-ep  v.  S/iennan^  20  Wend.  R.  638,  in  both 
of  which  tlie  authorities  are  reviewed.  Chit,  on  Contracts, 
355. 

It  is  sufficient,  I  think,  in  this  case,  simply  to  advert  to 
these  distinctions,  without  a  review  of  authorities. 

Viewing  a  vendee  as  one  strictly  protected  in  regard  to 
things  actually  annexed  or  attached  to,  and  in  regard  to  things 
not  fully  severed  from  the  freehold,  we  should  give  him  all 
that  in  law  belongs  to  the  land,  under  the  terms  and  descrip- 
tion in  his  deed.  But  after  doing  this  in  its  most  extended 
sense,  we  are  not  able  to  include  these  hewed  timbers,  posts 
and  round  log,  lying  loosely  about  upon  the  land,  although 
originally  provided  and  intended  for  a  granary  on  the  land, 
as  fixtures,  becoming  jmrt  of  it.  In  Wincher  v.  Sohreiaslury, 
2  Scam.  R  283,  thts  court  held,  that  rails  made  upon  Con- 
gress land  and  jailed,  would  not  pass  to  the  purchaser  by  the 
usual  description  of  land,  although  the  act  of  severance  might 
have  been  a  trespass.     I  know  that  this  subject  is  full  of  difli- 
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culty  ;  and  a  question  respecting  sncli  timber  as  may  have 
been  severed  from  the  land  by  storms,  decay  and  accidents, 
will  deserve  serious  consideration  when  presented.  But  here 
the  separation  by  the  act  of  the  owner  was  complete,  and  he 
had  nnque.->tionab]y  converted  it  into  personalty, 
thongh  with  the  intention  of  *re-annexing  it  to  the  ['^483] 
freehold  at  a  futar  ,■  time.  But  before  this  was  done, 
he  sold  his  land  and  conveyed  it,  not  only  by  the  nsnal  terms, 
but  by  a  general  description  which  included  in  its  boundaries 
more  than  he  intended  to  convey,  and  from  which  he  reserved 
or  excluded  a  part,  by  specified  boundaries.  We  cannot,  from 
this  particularity  found  in  the  deed,  suppose  any  more  in- 
tended than  is  provided  for  in  it,  and  fixtures  will  not  include 
these  articles  as  part  of  the  descrij)tion  of  land,  tenements  or 
hereditaments  appertaining  thereto.  But  it  is  now  insisted 
upon,  and  claimed  to  be  included  under  ''  ap]mrtenances," 
within  the  true  intent  of  the  deed.  ''  This  term,  both  in  com- 
mon parlance  and  in  legal  acceptation,  is  used  to  signify  some- 
thing appertaining  to  another  thing  as  principal,  and  which, 
passes  as  an  incident  to  the  principal  thing.  Lord  Coke  says 
(Coke  Lit.  12 lb,)  a  thing  corporeal  cannot  properly  be  ap]")ur- 
tenant  to  a  thing  corporeal,  nor  a  thing  incor]ioreal  to  a  thing 
incorporeal."  Harris  et  al.  v.  Elliott^  lU  Pet.  R.  53  and  54  ; 
Leonard  v.  White.,  7  Mass.  E..  6,  7  and  8.  See  also  Jachson 
V.  Tlathaivay,  15  John.  R.  454.  So  these  materials  cannot 
pass  under  the  term  "appurtenances." 

The  deposition  was  inadmissible  to  add  to,  vary  or  change 
the  terms  of  the  deed.  Such  is  the  general  rule,  and  whicii 
has  been  repeatedly  recognized  by  this  court  in  La7ie  v.  Sharp, 
3  Scam.  R.  560  ;  Eitch  "et  al.  v.  PincJ^ard  et  al.,  4  Scam.  R. 
TO;  Doyle  et  al.  v:  Teas  et  al.,  ibid.  202  ;  Scott,  administrator^ 
V.  Bennett,  3  Gil.  R.  243. 

This  rule  is  not  violated  by  the  admission  of  parol  proof, 
to  show  the  condition  of  the  property,  with  a  view  to  arrive 
at  the  true  intent  of  the  parties  in  the  terms  used  by  them. 

Such  was  the  evidence  admitted  in  Barret  v.  Stow,  15  111. 
R.  423  ;■  and  in  Iladden  v.  Shouts,  ibid.  581.  To  this  extent 
it  was  recognized  in  Doyle  et  al.  v.  Teas  et  al.,  4  Scam.  202. 

The  case  of  Smith  v.  Finch,  2  Scam.  R.  321,  referred  to  in 
argument,  does  not  come  within  the  rule  or  the  distinction  laid 
down  under  it,  being  on  a  collateral  guaranty  on  a  new  con- 
sideration. In  Lane  v.  Sharpe,  the  court  not  only  excluded 
])arol  evidence,  and  resorted  to  the  writing  alone,  for  the  con- 
tract of  the  parties ;  but  also  declared  that  the  law  would  not 
allow  a  contract  to  be  partly  in  writing  and  partly  in  parol- 
See  also  3  Jolm.  R.  586. 
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This  would  not  prevent  the  party  from  showing  two  oi 
more  writings  as  parts  of  or  explanatory  of  the  contract,  and 
the  true  intent  of  tlie  parties. 

The  written  memoiandnm  of  the  10th  May,  may  be  relied 
on,  but  it  does  not  help  the  defendant.  So  far  from  it,  the 
parties  appear  to  have  provided  specially  for  certain 
[*48-i]  stone,  quarried  *and  unquarried,  and  are  silent  on  the 
subject  of  the  timbers,  posts  and  log.  Clearly  the 
parol  evidence  offered  in  the  deposition,  adds  both  to  the  writ- 
ten memorandum  and  the  deed. 

The  court,  therefore,  erred  in  refusing  to  give  the  second, 
third,  fifth  and  sixth  instructions  asked  by  plaintiff  here,  and 
in  giving  the  modification  in  j^lace  of  the  sixth. 

The  judgment   is   reversed   and  cause  remanded  for   new 


trial. 


Jxidgment  remrsed. 


Geoege  a.  Beesman  v.  The  City  of  Peoria. 

Error  to  Peoria. 

The  mayor  of  a  city  has  no  judicial  power. 

Where  a  Circuit  Court  has  only  appellate  jurisdiction,  consent  cannot  vest 
it  with  original  jurisdiction. 

On  the  27th  March,  1850,  Heyl,  city  marshal  of  Peoria, 
made  a  complaint  against  Beesman,  before  the  mayor  of  the 
city  of  Peoria,  for  keeping  open  a  grocery  on  Sunday,  con- 
trary to  an  ordinance  of  said  city.  The  cau§e  was  tried  before 
the  mayor,  and  defendant  fined  §25.  He  appealed  to  the  Cir- 
cuit Court. 

I^ov.  12,  1851,  Kellogg,  Judge,  presiding,  the  cause  was 
tried  in  the  Circuit  Court,  and  judgment  rendered  in  that  court 
for  the  same  sum  of  $25,  and  costs. 

Errors  assigned :  First,  The  Circuit  Court  erred  in  enter- 
taining jurisdiction  of  this  cause. 

Second,  Said  court  erred  in  rendering  judgment  against  the 
plaintiff. 

Third,  The  mayor  of  the  city  of  Peoria  not  liaving  jurisdic- 
tion in  that  case,  the  Circuit  Court  had  none  on  the  appeal, 
and  should  have  dismissed  the  suit. 

K.  H.  PuEPLE,  for  Plaintiff  in  Error. 
Cited:  113  111.312. 
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H.  Gkote,  for  Defendant  in  Error. 

ScATES,  C.  J.     The  mayor  of  the  city  of  Peoria  has  no  judi- 
cial power  under  the  constitution,  and  can  have  none,  as  set- 
tled in    1.  he  State,  ex  rel.  City  of  Roclcford,  v.  Maymird,  14 
111.  R.  420.     Having  no  power  to  enter  judgment  of 
tine,  an  appeal  *can  confer  no  jurisdiction  of  the  of-     [*485] 
fense  upon  the  circuit  court.      Girin   v.  Rodgers,  4 
Gil.  E..  134.     Where  the  circuit  court   has    no   original,  but 
only  appellate,  jurisdiction,  consent  can  give  non  ;  it  must  be 
by  appeal,  and,  to  acrpiire  it  by  appeal,  the  court  below  nmst 
have  original  jurisdiction.     4  Gil.  R.  134. 

The  case  of  Allen,  v.  Bele/ie?;  admimst?'ator,has  no  applica- 
tion here,  for  tlie  infei-ior  court  there  may  not  have  had,  but 
the  circuit  had  original  jurisdiction.     3  Gil.  R.  59G. 

The  circuit  court  should  have  dismissed  the  complaint  for 
want  of  jurisdiction,  bulh  in  the  ci]  cuit  and  mayor's  court, 

Jadameiit  reversed. 


James  Turney  v.  John  J.  Penn  et  al. 

Error  to  McLean. 

A  joint  action  for  delit  ■will  not  lie  aig-ainst  the  maker  of  a  sealed  instru- 
ment, and  his  surety,  who  binds  himseli:  by  a  writing  not  under  seal. 

This  was  an  action  of  debt,  brought  jointly  against  Penn 
and  Nichols,  upon  a  lease  under  seal,  between  Turney  and 
Penn  ;  Nichols  having  signed  the  agreement  to  become  surety 
for  Penn,  which  is  set  out  in  the  opinion  of  the  court.  To 
this  declaration  there  w^as  a  denmrrer,  and  a  joinder  in  de- 
murrer. The  demurrer  was  sustained  by  the  court,  Davis, 
Judge,  at  March  term,  1855,  of  the  McLean  Circuit  Court. 
The  plaintiff  below  prosecutes  this  writ  of  error. 

J.  C.  Walker,  for  Plaintiff  in  Error. 

B.  C.  Cook,  for  Defendants  in  Error. 

ScATES,  C.  J.  This  case  is,  as  we  understand  it,  entirely 
free  of  the  difficulty  presented  to  the  mind  of  the  court  in 
Camden,  et  al.  v.  McCoy  et  al.,  3  Scam.  R.  441,  and  is  settled 
I)y  the  jn-inciple  there  laid  down.  Without  proof  or  explana- 
tion in  that  case,  in  relation  to  a  bV\nk  uidorseni3nt  of  his  name 
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by  a  third  person,  tlie  court  was  called  upon  to  determine  what 
kind  of  a  contract  the  holder  was  authorized  to  write  over  the 
signature.  But  all  the  members  of  the  court  in  that  case,  and 
the  decisions  in  the  several  cases  referred  to,  and  re- 
[*486]  viewed,  seem  to  *concur  in  holding  a  ]3arty  bound  a? 
a  surety,  where  the  proofs,  or  the  writing  he  signs, 
show  that  to  have  been  the  true  intent  and  meaning  of  the 
parties. 

Upon  that  view  of  tlie  law,  but  one  conclu'^ion  is  admissible 
from  this  record.  At  the  time  and  place  of  making  and  sign- 
ing this  lease,  and  a  part  of  the  ti'ansaction,  Nichols  added  his 
undertaking,  in  language  whicli  clearly  shows  that  he  was  not 
a  lessee,  but  that  by  agreement  he  became  responsible  as  such, 
as  surety. 

"  I  hereby  become  secm-ity  for  John  J.  Penn,  for  the  reni 
specified  in  the  within  lease,"  is  the  form  and  substance  of  his 
intent  and  meaning.  He  could  not  have  made  his  meaning 
plainer  b}^  words.  There  is  nc»  room  left  for  sj^eculations,  or 
presumptions  of  law,  other  than  that  he  meant  what  he  said, 
and  the  court  can  only  enfoice  the  obligation  thereby  assumed. 

But  the  diliiculty  in  this  case  is  not  in  the  meaning  and  ex- 
tent, but  in  the  chaiaoter  of  tlie  obligation.  Penn  entered 
into  a  lease  under  seal,  and  Nichols  into  a  wa-itten  contract 
with(jut  seal.  A  joint  action  of  debt  is  bi-ought  upon  the 
sealed  lease,  against  Penn  and  Nichols.  While  the  contract 
of  Nichols  makes  him  liable  for  the  money,  as  suj-ety  to  Penn, 
still  it  does  not  make  him  a  party  to  a  sealed  obligation  M'liich 
he  never  signed  or  sealed,  and  consequently  his  liability  is  not 
joint,  nor  is  he  liable  to  an  action  brought  upon  the  lease.  The 
lease  may  be  evidence  of  the  debt  which  lie  undertook  to  pay, 
but  not  of  the  obligation  entered  into  by  him.  If  he  be  sued 
for  this  debt,  it  must  be  upon  the  contract  he  entered  into,  and 
not  upon  the  contracts  of  others.  Surely  covenant  would  not 
lie  against  him  upon  this  contract  without  seal,  and  yet  it  may 
as  well  lie  as  debt.  Debt  will  lie,  though  covenant  will  not, 
on  this  simple  contract,  but  neither  lies  against  him,  jointly  or 
severally,  upon  the  lease,  which  was  neither  signed  nor  sealed 
by  him.  No  case  is  referred  to  in  support  of  this  position  ; 
we  know  of  none,  nor  any  principle  of  distinction  in  the  books, 
that  will  authorize  us  to  make  a  precedent. 

Judgment  affirmed. 
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Aglett  H.    Buckner,    Trustee,   etc.,  et  al.,     [*487] 
V.  Lorenzo  D.  Hamilton. 

Error  fo    Tazewell. 

Action  on'  joint  covenant. — If  a  covenant  be  joint,  suit  mnf?t  be 
brought  by  those  having  the  legal  interests,  and  jointly  or  severally,  as  it  is 
held  by  them. 

WnAT  IS  joint  covenant.— a  contract  which  sells  to  A  and  B  a  certain 
.  interest,  in  equal  proportions  to  each,  and  covenants  not  to  impair  the  in- 
terest, is  joint. 

This  was  an  action  of  covenant  broiiglit  hy  Aglett  H.  Buck- 
ner, ti-nstee  of  Ann  Strotlier,  Joseph  A.  Eddy  and  Jabish  P. 
Eddy,  aeain-t  Lorenzo  D.  Hamilton. 

Hamilton  held  certain  ai-tic'es  of  agreement  for  the  convey- 
ance of  real  estate  by  Wm.  E.  Hassen,  which  he  assigned  to 
the  plaintitfs  b}^  the  following  indorsement : 

"  Know  all  Mkn  by  these  Pkesknts,  That  I,  Lorenzo  D.  Hamilton,  for 
and  in  consid  r.ition  of  two  hundred  dollars,  have  sold  and  assigned  and  do 
hereby  sell  and  assign  to  Aglett  H.  Buckner,  trustee  of  Ann  Strothers,  wife 
of  R.  M.  Strothers,  one-half,  and  Joseph  A.  and  Jabish  P.  Eddy,  the  other 
half  of  my  interest  in  the  within  bond,  and  the  land  there  described,  and 
covenant  and  agree  to  and  with  said  Buckner,  said  trustee,  and  J.  A.  and  J. 
P.  Eddy,  that  I  have  not  in  anywise  or  manner  done  or  suffered  any  act  or 
thing  that  shall  or  can,  in  any  event,  lessen  or  destroy  my  right  under  said 
bond  since  its  execution. 

Witness  my  hand  and  seal  this  12th  May,  1852. 

L.D.HAMILTON,     [l.  s.]" 

Upon  this  covenant  the  action  is  bronght.  In  the  second 
count,  the  article  and  this  covenant  are  set  out  in  haeo  verla, 
and  tlie  breach  assigned  is,  that  after  the  execution  of  the 
article,  and  before  the  covenant,  Hamilton  had  released  Hassen 
from  his  lia!_)ility  on  the  article. 

The  defendant  demurred  to  the  declaration,  and  each  count 
thereof,  and  the  court  sustained  the  demurrer  on  the  ground 
that  an  action  would  not  lie  on  this  covenant  in  the  joint 
names  of  Buckner  and  the  Eddys,  but  that  separate  actions 
should  have  been  brought  for  'the  half  damages  going  to 
Buckner  as  trustee,  and  the  half  damages  going  to  the  Eddys. 

The  ])laintiff  brings  the  case  here. 

The  cause  was  heard  before  Davis,  Judge,  at  March  term, 
1855,  of  the  Tazewell  Circuit  Court. 
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Manning  and  Mekriman,  for  Plaintiffs  in  Error. 
N.  H.  Purple,  for  Defendant  in  Error. 

ScATES,  C.  J.     Tlie    qncstion    raised   upon  tliis   demurrer 

looks  very  mncli  like  one  of  fact  instead  of  law,  and 

[*488]     tliat  is,  whether  *the   covenant   is   joint  or  several. 

We  must,  however,  determine  as  a  matter  of  law,  who 

are  the  parties,  what  is  the  covenant,  and  to  whom  and  how 

made. 

It  is  contended  that  it  is  several,  becanse  it  conveys  several 
and  distinct  interests  to  ditferentand  distinct  persons,  in  differ- 
ent rights,  though  undivided,  and  it  is  illustrated  by  a  case  of 
distinct  deeds  for  these  undivided  moieties.  It  would  seem  to 
me,  that  the  argument  is  more  specious  than  solid,  and  that  the 
illustration  proves  the  re\-erse  of  the  position.  Had  he  en- 
tered into  separate  covenants,  there  can  be  no  question  of  the 
position,  and  tliis  might  have  been  done  for  undivided  moie- 
ties, or  other  proportions.  But,  instead  of  doing  so,  he  cov- 
enanted with  all  that  they  should  hold  undivided  moieties  ; 
Butkner,  as  trustee  of  Mrs.  Strother,  one-half,  and  the  Eddys 
the  other.  The  interests  are  not  divided ;  they  are  only  ap- 
))ortioned  by  the  covenant,  but  the  covenant  itself  is  joint. 
The  construction  that  it  is  several,'  because  the  proportions  of 
each  are  specified,  would  make  all  covenants,  prondses,  etc., 
several,  however  the  wording  might  be,  for  I  can  see  no  dif- 
ference between  the  statement  of  the  fact  on  the  face  of  the 
agreement,  and  its  existence  without.  It  can  make  no  sort  of 
difference  that  Buckner  did  not  take  the  interest  in  his  own 
right.  The  legal  right  is  in  him,  and  Hamilton  cannot  object 
to  his  suing  because  he  hokls  to  the  use  of  another.  That  may 
be  all  laid  out  of  view,  as  for  any  purpose  of  construing  the 
meaning  of  the  party,  as  to  whom  he  bound  himself.  I  really 
can  see  nothing  in  the  form  or  substance  of  the  covenant  that 
could  raise  any  doubt  of  its  being  a  joint  one,  save  the  desig- 
nation of  the  respective  interests,  and  this  fails  to  present  such 
an  intention  of  the  ]:arties  to  my  mind.  Suppose  the  cove- 
nant had  been  to  two,  and  was  silent  as  to  the  ]}roportion  of 
interest  in  each,  and  yet  the  law  would  give  them  moieties, 
still,  it  would  seem  to  me,  no  one  could  doubt  that  the  cove- 
nant was  joint.  Sujipose  the  covenant  expressed  the  propor- 
tions, could  that  alter  it?  It  would  seem  to  me  not,  and  if 
not,  I  cannot  perceive  how  a  similar  undertaking  to  these 
can  have  that  effect,  whether  their  respective  interests  be  ex- 
])ressed  or  not,  or  whether  equal  or  disproportionate  when  ex- 
pressed.    So,  then,  if  the  covenant  be  joint,  suit  must  be  made 
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by  those  having  the  legal  interests,  and  joint  or  several  as  they 
liold  it.  Pigott  V.  Thompson,  3  Bos.  and  Pul.  148,  and  note 
a;  Kingdon,  executrix.,  v.  JS^otfle,  1  Maul,  and  Selw.  E.  355  ; 
Ande7'son,  administrator,  v.  31a7'tindale,  1  East  E.  497 ; 
Berkeley  v.  Hardy,  11  Eng.  C.  L.  E.  495,  top  ;  Southampton 
et  al.  V.  Broion,  13  Eng.  C.  L.  E.  303;  1  Chit.  PL  2,  et  seq. 
Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


*Samuel   B.  Walker  v.  Charles   Chovin     [*489] 

et  al. 

Appeal  from  Cook  County  Court  of  Common  Pleas. 

Claims  and  demands  to  be  set-off  must  be  mutual,  both  as  to  the  nature  of 
the  demand  and  identity  of  parties  to  the  record.  There  may  be  an  excep- 
tion to  this  rule  arising  out  of  the  agreement  of  parties. 

This  was  a  proceeding  commenced  before  a  justice  of  the 
peace,  and  taken  by  apjjeal  to  the  Common  Pleas  of  Cook 
county.  The  cause  was  heard  by  J.  M.  Wilson,  Judge,  with- 
out the  intei'xention  of  a  jury,  at  I^ovember  term,  1853,  who 
refused  to  allow  tlie  set-off  claimed  by  appellant  here,  and 
gave  judgment  in  favor  of  plaintiffs  in  the  court  below.  The 
facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

H.  Feink,  for  Appellant. 

G.  GooDEicH  and  G.  A.  Ingalls,  for  Appellees. 

ScATES,  C.  J.  An  issue  without  written  pleading  seems  to 
have  been  submitted  and  tried,  without  objection  to  the  na- 
ture of  the  defenses  offered  under  it,  or  to  the  several  proofs 
in  support  of  them. 

The  sole  ]joint  in  controversy,  as  presented  by  the  record, 
is,  whetlier  S.  B.  Walker,  alone,  or  S.  B.  and  M.  O.  Walker, 
as  ]iartners,  owe  the  defendants  for  the  bill  of  goods  sued  for, 
and  in  the  latter  case,  the  right  to  set  off  an  account  of  S.  B. 
and  M.  O.  Walker  against  the  defendants. 

We  entertain  no  doubt,  from  the  evidence,  that  the  indebt- 
edness is  a  joint  or  co-partnership  one,  and  due  and  owing  by 
the  firm  of  S.  B.  and  M.  O.  Walker,   by   express  agreement 

See  ante  28. 
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between  tlie  two  firms.  The  individnal  partners,  during  the 
partnership,  and  in  the  regular  course  of  -trade  and  their  bus- 
iness, had  the  power  to  make  such  contract  and  bind  their  re- 
s]:)ective  firms,  and  they  did  so.  It  appears  that  these  mutual 
dealings  by  the  respective  firms,  and  the  individual  mem- 
bers of  each,  were  transacted,  and  the  several  items  of  indebt- 
edness incurred,  under  the  faith  of  this  mutual  arrange- 
ment.    The   evidence   is  clear   and  conclusive  to  this  effect. 

The  facts  that  are  ]u-esented,  as  a  ground  for  avoiding  this 
conclusion,  are,  that  the  account  was  0]3ened,  and  the  credit 
given  to  S.  B.  Walker,  alone,  on  defendant's  books  ;  that  the 
goods  were  delivered  to,  purchased  by,  and  for  the 
[*490]  individual  *iise  of,  the  family  of  S.  B.  Walker,  and 
that  Chovin  <k  Foote  have  made  an  assignment  of 
their  effects,  and  this  debt,  to  T.  King  for  the  benefit  of  cred- 
itors, and  that  the  debts  not  being  mutual  between  the  parties 
on  the  record,  the  plaintiff  has  no  right  to  this  set-off. 

The  positions  assumed  are  not  sustained  by  the  proofs,  and 
consequently  the  conclusion  of  law  cannot  follow. 

The  account  was  opened  on  defendant's  books  with  S.  B. 
Walker  alone,  but  after  the  entry  of  a  few  items,  the  name  of 
M.  O.  Walker  was  written  in  small  hand  on  the  books,  and  the 
remaining  items  followed  the  full  entry  of  the  names  of  the 
two  partners.  McCarty,  an  employee  of  S.  B.  &  M.  O. 
Walker,  took  up  goods  to  the  amount  of  S6.62  on  account  of, 
and  had  the  same  charged  to,  the  firm  of  Walkers.  Although 
$2.62  of  this  amount  was  objected  to  by  them,  and  credited  to 
them  for  correction,  the  remainder  still  stands  in  the  account 
without  objection.  It  appears  that  McCarty  was  in  the  serv- 
ice of  the  firm,  and  they,  and  not  S.  B.  Walker,  should  have 
owed  him,  and  been  charged  with  these  goods,  according  to 
the  previous  arrangement  for  mutual  patronage. 

Again,  the  defendants  had  made  out  a  previous  account,  for 
part  of  the  same  items  included  in  the  account  sued  on,  against 
S.  B.  &  M.  O.  Walker,  to  the  amount  of  $22.21,  and  delivered 
a  bill  of  particulars  to  plaintift"'s  firm.  All  the  articles  in  this 
account  appear  to  have  been  taken  up  by  the  wife  and  daugh- 
ter of  S.  13.  Walker.  These  facts  and  circumstances  strongly 
and  fully  corroborate  the  other  evidence  in  relation  to  the 
contract  for  mutual  credit  and  set-off,  between  the  firms,  and 
show  that  defendants,  themselves,  so  understood  and  acted 
upon  it,  and  gave  the  credit,  and  charged  the  goods  to  the 
plaintiff's  firm,  under  that  contract.  But,  had  it  been  neg- 
lected or  violated,  still  they  should  have  been  so  charged,  and 
neither  law  nor  justice  will  allow,  as  a  justification  of  a  breach 
of  contract,  the  simple  fact  that  the  party  did  so  violate  it. 

602 


JUXE   TERM,  1S55.  490 

Walker  v.  Chovin  et  al. 

Had  the  plaintiff  pleaded  the  Jw?i-jouuIer  in  abatement,  we 
should  have  had  no  hesitation  or  diiheulty  in  sustaining  tlie  plea 
on  this  proof.  But  that  form  of  defense  seems  to  have  been 
waived,  as  well  as  all  objections  to  the  proofs  and  the  ques- 
tion narrowed  down  to  the  right  to  prove  a  tender  of  part, 
and  a  set-off  of  this  partnerf^hip  account,  to  remainder, 
and  the  sufficiency  of  the  two  together,  as  establishing  the 
defense. 

A  tender  of  twenty  dollars  was  made  in  open  court  before 
tlie  justice  of  the  peace,  and  entered  upon  his  docl^et.  No 
question  can  arise  upon  it,  save  as  to  the  amount  being  suffi- 
cient in  connection  with  such  set-oft"  as  may  be  allowed. 

*Had  the  plaintiff"  a  right  to  plead  and  pu-ove  this  ac-  [*491] 
count  as  a  set-off  ?  C'aims  and  demands  to  be  set-off, 
must  be  mutual/)  The  supposed  want  of  mutuality  here 
may  be  that  Tuthill  King  is  the  beneffciary  for  creditors, 
but  this  can  make  no  diu'ei-enee  in  this  case,  as  he  and  credit- 
ors are  entitled  only  to  the  balance  whicli  may  appear  to  be 
due. 

Another  objection,  of  like  character,  may  arise  from  the 
fact  that  defendant  sued  plaintiff"  alone  for  the  joint  debt  of 
plaintiff'  and  M.  ().  Walker,  and  as  he  has  not  abated  their  ac- 
tion by  plea,  he  nmst  answer  it  as  an  individual  debt.  There- 
fore, the  debt  offered  to  l)e  set-off,  being  due  to  plaintiff  and 
another,  is  notnuitnal  and  cannot  be  setoff".  This  court  lielcl 
in  Bnrgivin  et  al.  v.  Bahcock  et  al.,  11  111.  R.  28,  and  HiUiard 
V.  Walker,  ibid.  644,  that  tlie  debt,  to  be  mutual,  must  be  be- 
tween the  parties  to  the  record  and  all  of  them.  In  the  for- 
mer case,  the  set-otf  was  of  a  debt  due  to  one  defendant  only, 
and,  in  the  latter,  to  tlie  defendant,  and  a  third  person  not  a 
party  to  the  record,  as  in  this  case,  and  this  was  held  to  de- 
stroy its  character  ot"  mutuality,  not  being  due  in  the  same 
right.  But,  in  neither  of  these  cases,  did  the  debt  sought  to 
be  set  off",  arise  out  of  the  same  transaction,  contract  or  agree- 
ment as  the  dei)t  sued  for.  This  is  the  case  now  before  us, 
and  the  onlv  feature  to  distino-uish  it  from  IlilJiard  v.  ^Yalk- 
er,  excep't  that  by  this  contract,  it  M'as  ejqu:essLv  agreed  that 
tlie  accounts  mutually  made,  in  their  course  of  dealing,  should 
be  so  settled  by  set-off^  ^^ 

Upon  this  ground  ofidentity  of  cause  of  action  from  wKich 
both  spring,  is  in  part  founded  the  doctrine  of  recoupment  of 
damages,  which  is,  to  a  limited  extent,  in  the  nature  of  a  set- 
off, allowing  the  defendant  to  prevent  a  recovery  of  so 
much,  while  he  may  not  have  judgment  for  any  excess.  Stow 
V.  Yarwood  et  al.,  14  111.  R.  424.  I  have  looked  into  most  of 
the  cases   from    Gregg  v.   Phillips,  Breese,  107,  down  to  the 
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case  of  Slow  v.  Yano  )9d  et  al.,  and  find  nothing  like  the  pres- 
ent in  the  facts  and  circumstances.  But,  in  one  thing,  there 
seems  to  be  great  uniformity  and  luirmony  in  tbe  decisions, 
that  nnitnality  has  reference  botli  to  the  nature  of  the  demand 
and  identity  of  the  parties  to  the  record.  JYtchols  v.  IlucJceh, 
3  Scam.  R.  298  ;  KaslasJda  Bridge  Com])any  v.  Shannon,  1 
Gil.  R.  15  ;  Ilaiols  v.  Lands,  3  Gil.  R.  232  ;  Sargeant  v.  Kel- 
logg et  al.,  5  Gil.  R.  280  ;  UincMeij  et  al.  v.  West.  4  Gil.  R.  138. 
While  I  have  met  with  no  exceptions  to  this  rule,  I  have 
with  distinctions,  that  accomplish  tbe  same  ends  of  justice  by 
enforcing  the  contract  of  the  party  as  a  contract,  without  resort 
to  set-off. 

Lord  Ellenborough,  in  Crosse  et  al.  assignees,  v.  Smith  et 
al.,  1  Maul,  and  Selw.  R.  556,  allowed  a  set-off  in  favor  of  the 
true  ])arties  who  advanced  the  money,  although  it  had 
[*492]  been  advanced  "^on  a  bond  given  to  one  of  the  firm 
only,  yet  all  were  parties  before  the  court.  But  the 
facts  set  up  in  defense  here  may  be  sufficient,  without  resort 
to  the  statute  of  set-off. 

In  a  case  very  similar  in  facts,  wliere  a  special  count  set 
forth  the  contract.  Lord  K'^nyon  held  that  the  defendant  had 
no  riglit  to  a  set-off,  in  violation  of  the  agrenment  charged  and 
jirovcd.  Colsoix  et  al.,  assignees  of  Hitnter,  v.  Welsh,  1  Esp.  R. 
379. 

So  it  was  again  decided  in  the  common  pleas,  Mansfield,  C. 
J,,  delivering  the  judgment,  in  Kinnerl;/  et  al.,  assignees  of 
Bripner  v.  Ifjssack,  2  Taunt.  R.  170.  Brymer,  a  tailor,  was 
indebted  to  Hossaek  &  Pring^e,  partners,  for  building  ;  they 
severally  owed  him  for  clothing.  These  debts  had  been  made 
after  a  general  agreement  had  been  entered  into  that  they 
would  allow  the  debts  to  be  mutually  set  off,  on  settlement. 
The  court  sustained  the  defen^ie,  and  allowed  the  deduction  lo 
be  made,  and  a  nun-suit  was  ordered. 

This  case,  it  seems  to  me,  falls  precisely  within  the  princi- 
ple of  the  two  last  cases,  which  were  not  ])ut  upon  the  foun- 
dation of  set-off,  but  rather  upon  the  footing  of  a  specific  en- 
forcement of  the  rights  of  the  parties,  according  to  the  terms 
and  conditions  upon  and  under  which  they  had  mutually  in- 
cui-i'cd  these  liabilities. 

I  think  the  justice  of  this  case  requires  the  allowance  and 
dnduetion  of  the  plaintiff's  account  due  his  firm,  credited  to 
the  defendants'  firm  upon  the  faith  of  this  agreement. 

Judgment  rc\  ersed  and  remanded. 

Judgment  reversed. 
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Parley  J.  Hued  v.  Major  Denny. 

Appeal  from  Kane. 

■\Vliere  a  party  has  contracted  for  land,  and  made  payments  upon  it,  he 
may  recover  back  what  he  has  paid,  with  interest,  it  his^  vendor  has  put  it 
out  of  his  power  to  perform  his  contract,  by  having  sold  the  same  land  to 
another. 

Denny  sued  Hurd  in  assumpsit,  to  recover  certain  moneys 
which  he  had  ]  aid  Ilurd  for  land,  which  Hurd  had  conti-acted 
to  sell  him.  The  evidence  showed  that  Hurd  admitted  that 
he  had  sold. and  C(jnvejed  the  land  to  another,  while  he  had 
promised  to  convey  to  Denny. 

^The  cause  was  tried  before  Morris,  Judge,  and  a     ["493] 
jury,  at  May  term,  lb54,  of  the  Kane  C  rcuit  Court. 
Verdict  and  judgment  for  Denny,  in  the  Circuit  Court. 

W.  H.  S.  "Wallace,  for  Appellant. 

J.  H.  Mayeorn,  for  Appellee. 

ScATKS,  C.  J.  We  are  called  upon  for  revision  of  the  in- 
structions refused  to  ]>laintilf,  and  gi\en  by  the  court,  of  his 
own  motion.  No  motion  being  made  for  a  new  trial,  the  evi- 
dence is  not  before  us  for  revision  of  the  linding. 

The  instruction  refused,  we  tliink  misconceived  the  nature 
of  this  action.  It  seems  to  be  predicated  u};on  the  idea  that 
the  suit  is  in  the  nature  of  an  action  foi-  a  specific  ]  erforniance, 
and  consequently,  to  entitle  liimself  to  a  r(!COvery,  defendant 
must  show  ]  erfdiniance  of  ]  recedent  conditions.  But  the  suit 
is  to  recover  ])ack  the  consideration  paid,  on  a  breach  of  the 
contract  by  plaintiff,  by  selling  and  conveying  the  land  to  an- 
other. Plaintiff  has  put  it  out  of  his  powor  to  perform,  by 
sale  to  another.  Yet  the  principle  he  contends  for  in  the  in- 
struction asked,  would  lead  to  this  injustice  and  hardship,  that 
had  there  been  two  installments  due,  as  precedent  conditions  to  a 
conveyance,  and  after  the  [  ayment  of  the  tirst  he  should  sell 
the  land  to  another,  and  so  rescind  the  contract  on  his  [  art, 
yet  the  other  party  could  not  treat  it  as  rescinded,  and  sue  for 
ills  payment  back  again,  without  tirst  ]:aying  the  second  install- 
ment, and  thereby  adding  to  the  amount  of  his  damage,  injury, 
and  the  amount  he  would  be  entitled  to  recover.  The  right 
of  recovery  is  not  put  upon  the  mere  fact  of  a  neglect  or  re- 
fusal to  convey,  but  it  is  shown,  in  addition,  that  plaintiff  had 

505 


493  OTTAWA. 


Hurd   V.  Denny. 


rescinded  tlie  contract  by  selling  the  land  to  Stephens.  This 
state  of  facts  would  entitle  defendant  to  recover  back  what  had 
been  advanced,  witliout  performing  a  condition  precedent  to  a 
specihic  enforcement  of  the  contract.  Were  defendant  relying 
for  rescission  upon  the  simple  non-compliance  of  plaintiff,  it 
nn'ght  be  necessary  to  establish  his  right  to  rescind,  by  show- 
ing performance,  or  an  offer  to  ]  erform.  But  such  was  not 
the  state  of  the  record  and  proofs,  and  consequently  he  was 
not  entitled  to  such  an  instruction. 

The  instruction  given,  was,  we  think,  correct.  In  Zoclridge 
V.  Foster  et  al.,  4:  Scam.  R.  574,  on  estimating  compensation, 
in  a  court  of  equity,  for  a  failure  of  title,  the  court  gave  the 
])urchase  money  with  interest,  although  a  rescission  of  the  con- 
tract was  refused  by  the  court. 

In  Buchnmter\.  Grundt/,  3  Gil.  R.  634,  the  court  say,  in- 
terest is  not  recoverable,  on  liquidated  damages  on  con- 
[*494]  tract,  but  *it  is  on  money  paid  to  another's  use.  So, 
for  money  collected  and  withheld  an  unreasona})le 
length  of  time.  Bedell  v.  Jannetj  et  al.,  4  Gil.  E.  202.  Money 
obtained  by  an  extortionate  demand  of  ferry  license  was  allowed 
to  be  recovered  back,  with  interest.  The  County  of  La  Salle 
V,  Simmons,  5  Gil.  R.  520. 

"Money  received  to  the  use  of  anotlier,  and  retained  with- 
out the  owner's  knowledge,"  and  "  money  withheld  by  an  unrea- 
sonable and  vexatious  delay  of  payment,"  (Rev.  Stat.  295,  Sec. 
2,)  shall  bear  interest. 

The  debtor  should  have  thrown  obstacles  in  the  way,  by 
some  circumvention,  contrivance,  or  management  of  his  own, 
have  induced  delay,  to  make  it  unreasonable  and  vexatious. 
Sammis  v.  Clark  et  al.,  13  III.  R.  546,  547  ;  Bitt  v.  Allen, 
ibid.  596. 

The  iirst  clause  of  the  statute  recited,  would  authorize  this 
interest.  When  the  money  was  paid,  it  was  intended  to  be 
paid  in  good  faith,  on  the  land  ;  but  without  apprising  defend- 
ant of  the  fact,  plaintiff  resold  the  land,  and  concealed  the  fact 
from  defendant's  knowledge,  until  called  on  for  a  deed.  At 
the  same  timehelearned  of  the  rescission,  and  breach  of  contract, 
lie  became  aware  that  the  money  had  become  his  again,  and 
had  been  received  to  his  use  in  law.  Plaintiff,  instead  of  ten- 
dering back  the  money,  offered  him  the  obligation  of  a  third 
j^erson  for  masonry,  and  then  delays  payment  until  sued.  If 
we  were  to  say  that  such  conduct  ^vascontri^•ance,  management, 
and  circumvention,  to  obtain  the  use  of  his  money,  it  might 
be  justified  within  the  spirit  of  an  unreasonable  and  vexatious 
delay  of  payment,  but  little  short  of  fraud. 

Judgment  affirmed. 
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Geoege  Mortojs^  v.  William  Tenny. 

Appeal  from  Tazeicell. 

'  A  note  was  described  in  the  declaration,  as  being'  payable  "on  or  before" 
a  certain  day;  the  note  oii'ered  in  evidence  was  payable  "on"  the  day 
named :  He  Id,  that  this  did  not  constitute  a  variance  between  the  declara 
tion  and  the  proof. 

This  was  an  action  on  a  promissory  note,  tried  before  Davis, 
Judge,  without  the  intervention  of  a  jury,  at  April  term,  1855 
of  the  Tazewell  Circuit  Court.  Judgment  was  rendered  foi 
the  plaintiff,  and  the  defendant  took  this  appeal. 

The  only  question  raised  upon  the  record,  is  one  of  variance. 
The  declaration  described  a  note  payable  "c>?i  or  he- 
fore "  the  *tirst  day  of  January  ;  the  note  offered  in     [*495] 
evidence    under  the  declaration,  was    made  payable 
*'<?;i"  the  tii-st  day  of  January.     It  was  insisted  that  this  was 
a  variance. 

Manning  and  Merriman,  for  Appellant. 

N.  H.  Purple,  for  Appellee. 

ScATES,  C.  J.  The  note  is  sufficiently  described  in  substance 
and  legal  effect;  and  this  we  think,  is  all  that  can  be  required, 
to  entitle  the  party  to  read  it  in  evidence.  It  may  be,  and 
doubtless  'is  true,  that  plaintiff  could  make  a  legal  tender,  and 
by  it  stop  interest  upon  such  a  note  as  is  described  in  the 
declaration,  before  the  day  of  ]3ayment  therein.  Yet  that 
will  not  alter  the  legal  effect  of  its  terms.  For  it  would  not 
be  due,  nor  could  the  owner  maintain  suit  until  the  day 
named.  So  the  words  import  no  obligation,  are  not  mutual, 
and  consecjuently  do  not  determine,  import  or  describe  any 
characteristic  of  it,  or  its  legal  efi'ect  as  a  contract.  If  the  doc- 
trine of  substantive  variances  is  once  carried  beyond  this  test, 
it  will  be  ditticult  to  fix  boundaries  to  its  application.  We  do 
not  feel  willing  or  justified  in  entering  upon  speculative  dif- 
ferences, and  can  only  sanction  those  that  may  affect  the  merits 
of  the  case,  or  be  demanded  by  special  averments. 

Judgment  affirmed. 

Cited:  59  111.  28. 
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Ebenezee,  Higgi:s"s  v.  Joseph  Lee. 

Appeal  from  La  Salle. 

Verdict — "When  set  aside.— Where  it  is  apparent  that  the  jury  mis- 
understood or  disregarded  the  evidence  or  instructions  of  the  court,  or  neg- 
lected properly  to  consider  the  facts,  or  overlooked  prominent  and  essential 
points  in  them,  and  have  failed  to  do  substantial  justice,  the  verdict  will  be 
set  aside  and  a  new  trial  granted.* 

Same — Impeoper  instructions. — A  new  trial  will  be  granted  for  giving 
improper  instructions  to  or  withholding  proper  instruction  froni  the  jury.'' 

Building  contract — Provision  as  to  matp:rials. — Where  a  contract 
specifies  that  materials  to  be  used  shall  be  of  the  best  quality,  and  to  be  ap- 
proved before  used,  the  party  furnishing  them  should  apply  to  have  them 
approved,  or  he  uses  them  at  his  peril. 

Same — Recoupment. — In  a  contract  for  finishing  a  building,  a  party  sus- 
taining damage  by  the  use  of  poor  materials  and  workmanship,  may  recoup 
under  the  general  issue,  by  way  of  reducing  the  recovery  under  the  quan- 
tum meruit  or  valebant  counts. ° 

The  damages  so  resoupad,  to  be  deducted  from  the  value  of  the  labor  and 
materials  proportionately,  as  fixed  by  the  contract. ° 

Pleading — Evidence. — Where  an  instrument  is  not  truly  described  in 
its   material  parts,  it  cannot  be  read  in  evidence,  under  a  special  count 

upon  it.*^ 
[*49GJ        *Where  performance  under  a  contract  is  alleged  at  the  d^j  fixed  by 
it,  proof  of  performance  under  a  parol  enlargement  of  the  contract, 
is  not  sufficient.     Nor  will  excuse  for  non-performance  be  received. 

Avernient  ,of  a  demand  at  the  usual  place  of  residence  of  a  party,  is  not 
sustained  by  proof  of  demand  at  his  still-house. 

Construction  of  building  contract — Specifications. — ^Wliere  a  par- 
ty stipulates  to  do  all  the  work  on  walls  and  partitions,  etc.,  according  to 
plans  and  specifications  which  are  embraced  within  the  contract,  this  will 
not  be  restricted  to  the  nmnber  of  walls  and  partitions,  and  their  condition 
on  the  day  the  contract  was  executed,  but  will  be  understood  as  applying  to 
the  plans  and  specifications. 

This  was  an  action  of  assumpsit  brought  by  appellee  against 

Cited:  40  111.  222;  80  111.  382;  11  Bradw.  78. 

"  Lowry  r.  Orr,  1  Gilm.  70:  Bloom  r.  Crane.  24  111.  48;  Jenkins  v.  Brush. 
3  Gilm.lS;  Sullivan  r.  Dollins.  13  III.  85:  Dultleld  v.  Cross,  13  111.  699; 
Roney  v.  Monaghan,  3  Gilm.  85;  Chase  r.  Debolt,  2  Gilm.  371;  Boyle  r. 
Leving,  24  111.  223;  Clement  t-.  Bushwav,  25  111.  200;  Bloomer  r.  Denman, 
12  lU:  240;  Crozier  r.  Cooper,  14  111.  141;  Goodell  r.  Woodruff,  20  111.  191; 
Green  v.  Lewis,  13  111.  642;  I.  C.  R.  R.  r.  Havs,  19  111.  166;  0.  &  M.  R.  R. 
r.  Brown,  25  111.  124;  Hall  r.  Lincoln,  46  Ilf.  52:  Grain  r.  Wright,  46  III. 
117;  Young  v.  Rock,  48  111.  42:  Chicago  v.  Smith,  48  111.  107;  Baker  v  Rob- 
inson, 49  111.  299;  T.  P.  &  W.  R.  R.  Co.  r.  Hobble,  61  111.  388;  Keller  v.  Ross- 
bach,  61  111.  342:  Lewis  r.  Lewis,  92  111.  237. 

^  Brown  v.  Graham,  24  111.  628;  Mattinglv  r.  Crowlev,  42  111.  300;  Carter 
r.  Carter.  62  111.  439;  Herrick  r.  Gary,  65  111.  101;  Baldwin  v.  Killian,  63 
111.  550. 

<=  Babcock  v.  Trice,  18  111-  420;  Queen  v.  Doolan,  55  111.  526;  Estep  v.  Fen- 
ton,  66  111.  467;  Snell  r.  Cottingham,  72  111.  163. 

d  I.e.  R.  R.  Co.  V.  Sutton,  53  111.  397. 
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appellant  in  the  County  CoTirt  of  La  Salle  Coimty,  to  the 
March  term,  A.  D.  1855.  The  declaration  contained  one 
special  count  and  the  common  counts.  The  special  connt 
av'erred  that  by  a  certain  agreement,  made  on  the  21st  Deceni- 
her,  A.  D.  1852,  between  ])laintili'  and  defendant,  the  plaintiif 
agreed  to  fuinish  all  tlie  materials,  such  as  lath,  nails,  lime, 
Fand,  etc.,  and  do  all  the  labor  in  ]^lastering  and  stucco  work, 
required  to  be  done  on  the  building  then  being  bnilt  by  said 
defendant,  and  known  as  the  "Chambers  House;"  said  plaster- 
ing and  stucco  work  to  be  done  and  tinished  according  to  the 
specifications  of  said  work,  by  J.  Mullany,  architect  of  said 
house.  That  defendant  agreed  to  pay  ])Iaintitf  for  said  work 
and  materials,  the  snm  of  two  thousand  dollars;  four  hundred 
of  said  sum  to  be  paid  in  horses  and  wagon,  and  the  remaining 
sixteen  hundred  dollars  to  be  paid  as  the  work  progressed. 
Tliat  the  plaintiif  had  performed  and  fulfilled  all  things  on  his 
part  to  be  ]~erformed  and  fulfilled,  and  did  afterwards  enter 
upon  and  commence  the  said  work,  and  for  that  purpose  did 
procure  and  tind  all  materials  and  ^abor  necessary  for  perform- 
ing the  same,  and  did  progress  with  said  work  as  fast  as  the 
joinei-  work  woukl  admit  of,  and  didjinish  and  complete  the 
same,  to  wit,  all  the  plastering  and  stucco  work  required  to  he 
done  on  said  Chanihers  House,  according  to  the  said  speci- 
fications hy  said  Mullani/.  Yet  the  defendant  would  not  pay, 
but  neglected  and  refused.  Annexed  to  the  declaration  was  a 
copy  of  the  contract  and  a  bill  of  particulars.  Defendant  filed 
a  plea  of  the  general  issue. 

On  the  trial  the  ]>laintiif  offered  in  evidence  the  written  con- 
tract of  the  parties.  The  defendant  objected  to  the  introduc-, 
tion  of  said  contract  in  evidence,  under  the  first  count  of  the 
declaration,  and  the  court  sustained  the  objection  and  the  con- 
tract was  excluded  under  said  first  count.  Said  contract 
was  then  read  in  evidence,  under  the  connnon  counts,  and  also 
the  following  s]:iecifications  of  J.  Mullany  :  Title  plastering;  all 
the  halls,  and  room^,  and  closets,  on  the  first  and  second  floors, 
lathed  (three-eighths  inch  between,)  plastered,  browned  and 
hard-finished,  fit  to  receive  paint;  all  angles  perfectly  straight, 
evenly  and  f  moothly  laid  on;  the  mortar  of  the  best 
quality,  and  -^approved  of  before  laying  on;  the  dining  [*-t97] 
room  to  have  a  good  dental  cornice,  and  three  center- 
pieces, with  rofHes,  twist  and  foot  leaf  in  each;  the  parlor  to 
liave  a  good  cornice  of  approved  mode"!,  with  two  center-pieces 
with  scroll  and  foot  leaf.  The  hall  to  have  two  centers,  with 
plain  cornice  and  leaf.  The  third  floor,  the  attic  and  the 
basement,  with  all  the  rooms,  halls,  passages,  a[artments, 
closets,  stairs,  etc.,  to  have  lath,  and  plastered  two  coats,  and 
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finish   smooth,   with   good  materials,  and  in  proper  propor- 
tions, and  linished  white,  tine  and  workmanlike. 

PJaintiff  then  called  John  Burrell,  who  testified  that  plaint- 
iff had  the  contract  for  plastering  the  Chambers  Honse  ; 
saw  four  or  five  of  plaintiff's  men  at  work  there.  Witness 
thinlvs  tliere  was  some  filling  of  the  inner  surface  of  the  wall, 
because  of  the  wall  not  having  been  built  straight.  Saw 
])laintiff  cutting  down  some  chimneys  that  projected  eight 
inches  into  the  room,  two  in  the  west  end,  and  two  in  the 
dra.wing  room.  Saw  Mr.  Lee  and  his  son  at  work  on  a  cistern 
there. 

Plaintiff  then  called  S.  Broost,  who  testified  that  he  helped 
plaintiff"  to  plaster  first  brick  story,  and  part  of  the  second  ; 
thinks  plaintiff"  furnished  the  materials.  There  was  some 
filling  between  joists  in  the  lower  story  ;  plaintiff'  did  it ;  don't 
know  how  mucli  it  was  worth.  Lee  worked  some  on 
chimneys  in  dining  room,  and  did  the  plastering  in  the  attic. 
Witness  stated  that  the  basement  was  rongh,  and  that  it  would 
cost  more  than  for  one  coat  of  plaster  to  put  it  in  order  ;  half 
as  much  more.  Plaintiff'  made  the  cistern  ;  don't  know  who 
furnished  materials.  Walls  of  house  were  crooked ;  they 
were  tilled  up  with  mortar.  The  plastering  was  well  done, 
the  roof  leaked  and  spoiled  it ;  the  material  was  good.  The 
halls,  rooms  and  closets  were  all  plastered,  so  far  as  witness 
kne>v.  The  tirst  and  second  stories  were  hard-tinished,  ready 
for  paint.  ^ 

Cross-examined.     Don't  know  how  much  filling  up  between 
the  joists   i^laintiff   did.     Saw    him   at    work    at   two    chim 
neys  ;  saw  him  plastej'ing  in  the  attic  ;  can't  say  how  much  lie 
worked  on  the  cistern  ;  ^vas  at  the  house  when  it  was  finished. 
There  is  yio  cornice  nor  center-pieces  in  any  of  the  rooms. 

Re-examination.  Higgins  was  there  often ;  never  heard 
him  object  to  leaving  off'  the  cornices  or  center-pieces. 

Plaintiff"  then  called  Wm.  Grundy,  who  testitied:  plaintiff 
did  the  plastering  in  the  Chambers  House,  and  furnislied  the 
materials  for  -[ilastering.  Some  alteration  was  made  in  the 
tire  places;  I  believe  there  were  ten  or  twelve  of  them. 
Considerable  extra  work  was  done,  in  tearing  off  the  latli 
over  several  doors.  Plaintiff'  topped  out  a  kitchen  chimney, 
put  on  not  less  than  two  feet,  and  perhai>s  three  or 
four  feet.  Lee  cleaned  out  flues  inside.  Plaintiff 
PiOS]  built  the  cistern  ;  it  was  a  large  one;  he  ^plastered 
and  cemented  it.  The  roof  of  the  ceiling  leaked 
very  bad.  The  plastering  fell  from  the  ceiling;  sometimes 
more  than  half  the  plastering  fell  from  the  ceiling  at  a  time. 
Plaintiff'   put   it   on   again ;    was  worth   from  one   to   three 
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linndred  dollars.  There  was  a  privy  put  iip,  the  ceilings  of 
which  plaintiff  lathed  and  plastered,  two  stories  high,  ten  feet 
wide,  and  eighteen  to  twenty  feet  long.  Plaintiff  worked  on 
this  by  the  day  ;  don't  know  how  many  days.  Plaintiff  made 
arrangements  for  some  stucco  work  ;  got  a  man  from  Chicago 
to  put  it  on,  and  the  companj^  concluded  not  to  have  the  stucco 
work  done. 

Cross-examined.  Defendant  did  not  say  that  company 
would  not  have  the  stucco  work  done,  but  came  to  the  con- 
clusion "^0  let  it  goP  The  extra  work  that  was  done  by  plaint- 
iff was  worth  several  hundred  dollars,  from  two  to  live  hun- 
dred dollars.  Lee  admitted  that  defendant  furnished  materials 
for  the  cistern. 

Plaintiff  then  called  Valentine  Crelty,  who  testified  that 
there  were  six  chimneys  alteted  by  plaintiff,  and  that  flues 
were  cleaned  out,  and  chinmey  toj^ped  out. 

Plaintiff'  then  called  Seth  W.  Hardin,  who  testified,  that 
several  partitions  were  put  in  or  altered,  and  that  the  ])laster- 
ing  fell  oft"  on  account  of  the  roof  leaking,  and  that  it  was 
worth  thirty  to  forty  dollars  to  patch  up  the  plastering  when 
it  fell  off  from  beffinnins;  to  the  end.  Several  other  items  of 
account  \yere  testified  to  as  of  extra  work. 

Mr.  Grundy  recalled.  Brick  walls  of  the  Chambers  House 
not  lathed  ;  no  laths  put  on  the  brick  walls  of  the  rooms  or 
halls  ;  tlie  house  had  three  stories  of  brick  above  the  basement. 

Hard!n  recalled.  Brick  walls  did  not  have  any  blocks  or 
studding  put  into  them  for  furring. 

Cross-examined.  Worth  eight  cents  per  yard  to  lath  the 
walls  and  lind  materials. 

Defendent  then  called  T.  D.  Brewster,  who  testified,  that 
he  was  one  of  the  building  committee  to  superintend  the 
building  of  the  Chambers  House  ;  that  there  was  no  change 
in  the  plan  of  the  building  after  December  21st,  A.  D.  1852, 
excei)t  some  of  the  partitions  were  moved  ;  there  was  no 
change  in  the  attic.  Witness  employed  plaintiff  to  make  the 
oven'wall,  and  paid  him  for  it ;  believes  it  is  less  work  to 
take  out  the  fire  places  and  plaster  over  than  to  plaster 
around  them  ;  was  no  change  in  basement  tliat  added  to  ex- 
l)ense  of  plastering  ;  there  was  some  little  change  in  basement, 
but  y-»laintiff  told  witness,  since  this  trial,  that  defendant  had 
paid  him  foj-  some  alterations,  and  he  had  put  on  some  others, 
and  tliat  it  was  all  settled  for.  Materials  used  in  plastering 
Chambers  House  were  very  poor  ;  sand  came  from  the  river 
where  it  had  been  washed  ;    not  hair   enough  in   plastering  ; 
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fell  off  all  over  the  liouse  where  it  never  had  been 
[*499]  *wet  ;  it  fell  utf  after  we  had  pilt  a  new  tin  roof  on 
the  house  that  did  not  leak  ;  the  falling  of  the  plaster- 
ing was  not  cansed  by  water  ;  no  cornice  was  put  on  round 
the  dining  room  or  parlors  ;  no  center-]:)ieces  at  all  put  on  ; 
on1j  two  to  three  feet  of  basement  wall  taken  out  six  feet 
high.  Lee  set  bnt  two  grates  ;  walls  were  not  lathed.  Wit- 
ness don't  think  he  had  any  talk  with  defendant  in  the 
Chambers  House  in  relation  to  stucco  work,  as  stated  by 
Grundy  ;  don't  know  of  any  agreement  between  Iliggins  and 
Lee  that  the  stucco  work  should  not  be  done.  It  was  agreed 
between  Higgins  aud  witness,  after  the  plastering  was  done, 
that  stucco  work  should  be  dispensed  with,  for  the  reason  tliat 
there  was  not  time  to  do  it.  Plaintiff  had  a  man  there  who 
put  some  mouldings  around  one  door,  and  made  an  arch  of 
stucco  over  a  passage  way  ;  he  was  a  very  long  time  doing, 
it,  and  it  was  very  badly  done.  It  has  usually  been  the  case 
that  when  river  sand  M^as  used,  the  plastering  would  fall  oft". 

Defendant  exaniined  George  Low,  who  testified,  that  the 
])lastering  fell  off'  badly;  it  was  thick,  and  had  very  little  hair 
in  it ;  some  fell  down  from  the  sides  where  it  never  got  wet*,. 
some  fell  off  without  getting  wet. 

Defendant  then  called  A.  G.  Shepard,  who  testified,  that 
Higgins  had  paid  plaintiff'  82,047  and  some  cents,  less  a  credit 
of  $12.75,  and  that  Lee  said  the  account  was  all  correct  except 
about  $30,  which  he  claimed  was  a  mistake. 

Plaintiff  handed  witness,  who  was  clerk  for  defendant,  a 
bill  for  extra  work,  which  was  credited  to  him  in  his  presence, 
amounting  to  $H9.75. 

Defendant  then  called  J.  Mullany,  who  testified,  that  it  was 
worth  one  dollar  per  running  foot  to  put  on  the  cornice  in  the 
dining  room;  was  198  feet.  Tlie  three  center-pieces  in  din- 
ing room  worth  $15  each;  cornice  in  hall  worth  seventy-five 
cents  a  foot;  was  162  feet;  center-pieces  in  hall  worth  $10 
each.  Plastering  not  equal  to  that  required  by  specifications; 
lath  were  put  on  entirely  too  thick ;  there  was  not  hair 
enough  in  the  plaster.  The  sand  was  not  fit  to  use';  could 
crush  up  the  mortar  in  my  hand.  There  was  not  a  wall  in 
the  house  hard-finished  fit  to  receive  ]:~aint;  not  a  room  in  the 
whole  building  where  the  plastering  had  not  fallen  off  more 
or  less.  The  whole  work  being  worth  $2,000,  the  stucco 
work  was  worth  the  prices  before  named  and  fixed  by  me. 

Defendant  then  called  Mr.  Jones,  who  testified,  that  he  had 
been  a  ])iasterer  for  thirty  years  ;  that  neither  the  material  nor 
work  comported  with  the  specifications.  The  lath  were  too 
close  ;  there  was  too  little  hair  in  the  mortar.     The  sand  is 
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very  poor  ;  what  we  call  qniclvsand.     The  stncco  work  men- 
tioned in  the  contract  is  worth  |400,     The  plastering 
has  come   *ott'  in  every  room,   not  on\y  on   the  ceil-     [*500] 
ings,  but  on  the  side  Avails  ;  would  rather  have  the 
mortar  ofit'  the  building  than  on  it.     This  was  the  substance  of 
the  testimony. 

Defendant's  fifth  instruction  was  as  follows : 

"  By  the  contract,  in  this  case,  the  ])laintiif  was  bomid  to 
lath  all  the  halls,  rooms  and  closets  o:i  the  first  and  second 
floors  of  the  building,  and  all  the  rooms,  halls,  passages,  apart- 
ments, closets  and  stairs  on  the  third  flour,  the  attic  and  the 
basement,  as  well  on  the  brick  walls  as  on  the  partition  walls 
of  the  same;  and  if  the  lathing  on  the  brick  wall  was  dis- 
]ensed  with  by  the  understanding  of  the  parties,  then  the  jury 
should  deduct  from  the  contract  price  the  jyyo  rata  value  of 
such  lathing,  if  it  was  not  worth  as  much  to  do  the  work  in 
the  way  it  was  done,  as  it  would  have  been  to  have  done  it 
according  to  the  contract."  To  which  the  plaintiif  asked  this 
qualification  :  "  It  m-ghtbe  the  law,  if  defendant  had' pleaded 
or  given  notice  of  set-off,  but  under  the  general  issue,  which 
is  the  only  issue  in  this  case,  the  jury  can  deduct  nothing 
from  the  contract  price  for  not  lathing  the  walls,"  wliicli 
qualification  was  neither  marked  given,  nor  refused,  but  was 
handed  to  the  jury  by  the  court  with  the  other  instructions. 

The  eighth  instruction  of  the  defendant  is  as  follows: 

"  That  if  Higgins  did  not  object  to  the  materials  used  in 
the  plastering,  yet,  unless  it  is  ])roved  that  he  was  called  on 
to  ap]U'ove  or  disapprove  such  materials,  the  fact  that  he  did 
not  object  does  not  ]u-eclude  him  from  insisting  and  proving 
that  such  materials  were  not  such  as  the  contract  required, 
and  having  damages  allowed  to  him  on  account  of  the  insuffi- 
ciency of  such  materials." 

Y.  H.  Higgins,  W.  CnrMASEKO,  and  B.  Cook,  for  Appellant. 

TV.  H.  S.  Wallace,  for  Appellee. 

ScATES,  C.  J.  Where  it  is  apparent,  as  it  is  here,  that  the 
jury  nnist  have  misunderstood,  or  disregarded  the  evidence 
or  instructions  of  the  court,  or  neg-ected  properly  to  consider 
the  facts,  or  overlooked  pi-ominent  and  essential  ]:oints  in 
them,  and  have  failed  to  do  substantial  justice,  we  are  com- 
j. el  led  to  set  the  verdict  aside  and  grant  a  new  trial.  Weii- 
deU  V.  SafforcVs  Executor,  12  N.  Ilamp.  R.  171 ;  InhaUtants 
of  Bangor  \.  Inhabitants  of  Bninswick,  27  Maine  R.  351; 
Gordo7i  V.  Crool's,  11  111.  R.  142. 
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A  new  trial  will  be  granted  also,  for  misdirections  of  the 
court  on  the  law,  or  for  witliholding  proper  instructions,  ma- 
terial to  the  case.  We  must  treat  the  qualifications 
[*501]  asked  by  plaiutitf  *below  to  defendant's  fifth  instruc- 
tion, as  of  the  former  character,  and  under  the  cir- 
cumstances reported  in  the  bill  of  exceptions,  as  given  by  the 
court.  Giving  the  paper  to  the  jury,  containing  it  amongst 
others  given,  and  without  remarks,  or  marking  it  refused,  was 
calculated  to  mislead  them.  The  qualification  asked  should 
have  been  refused,  and  the  eighth  instruction  asked  by  de- 
fendant below  should  have  been  given.  The  contract  speci- 
fied that  the  materials  should  be  the  best,  and  approved  be- 
fore used,  and  when  obtained,  Lee  should  have  asked  their 
inspection  and  approval.  Higgins  may  not  be  required  to 
watch  from  day  to  day,  for  this  purpose,  or  else  be  concluded 
as  approving.  If  used  without,  it  must  be  at  the  risk  of  Lee, 
who  had  specially  agreed  to  furnish  the  best.  The  qualifica- 
tion asked  by  Higgins  to  Lee's  third  instruction,  scarcely 
differs  from  the  modification  given  by  the  court.  We  Avaive 
the  expression  of  any  opinion  upwn  Lee's  first  and  fourth  in- 
structions, believing  the  matters  therein  clearly  settled  by  the 
evidence ;  and  having  no  references  to  authorities  on  the 
argument,  we  do  not  deem  the  matter  of  sufficient  im)iortance 
to  this  case,  to  call  for  such  an  examination  as  would  satisfy 
us  to  sanction  or  disapprove  the  rule  here  laid  down.  The 
court  laid  down  the  law  in  the  various  instructions  given,  and 
we  are  not  able  to  account  for  the  "serdict,  either  upon  the 
facts  or  the  law. 

The  plaintiff'  in  error  had  a  right  to  recoup  his  damages,  sus- 
tained by  reason  of  poor  materials  and  inferior  w^orkmanship, 
and  under  the  general  issue,  by  way  of  reducing  the  auiountof 
the  recovery,  under  ihe  qtiantumvalelant  im^  qnantiim  meruit 
counts  ;  and  by  the  amount  of  the  damages  so  sustained,  being 
deducted  from  the  value  of  the  labor  and  materials,  as  fixed 
proportionately  to  what  is  done  by  the  terms  of  the  contract. 
Decisions  to  this  effect,  and  upon  a  great  variety  of  facts  and 
circumstances,  fully  sustained  the  rule.  Low  v.  Forles,  14111. 
R423;  Koou\.  'Greenman,  1  Wend.  E.  121;  Epperly  v. 
Bailey,  3  Porter  la.  K.  72 ;  McKinney  v.  Spriiiger,  ibid.  59 ; 
Manuille  v.  McCoy,  S\y\<i.  14S;  Farmer  v.  Francis,  12  L-edell 
L.E.  282;  Bloody.  E)ios,l'i  Vermont  E.  625;  Jlerrow  v. 
Iluntoon  and  Jjoio,  25  Vermont  E.  9 ;  Ilayward  v.  Leonard, 
7  Pick.  E.  180  ;  Bowler  v.  ILoyt  et  al.,  18  Pick.  E.  555;  Bar- 
ber v.  Rose,  5  Hill  E.  76;  Sliaio  v.  Badger,  12  Serg.  and  Eawl. 
E.  275;    Western  v.  Sharp,  1413.  Monroe  E.  177. 

Proofs  and  allegations  must   correspond.     The   instrument 
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was  not  trnlj  described  in  its  material  parts,  and  could  not  be 
read  under  the  special  count  upon  it.  Where  performance  is 
alleged  at  the  day,  proof  of  1  lerformance  under  a  parol  enlarge- 
ment is  not  sufficient.  Littler  v.  Holland,  ?>  Term  R.  top  324, 
bottom  581 ;  Smith  v.  Bwwfi,  3  Blackf.  R.  22. 

*Neitlier  will  excuse  for   non-performance   be   re-     [*502] 
ceived.     Crandall  v.    Clark,   7  Barb.  S.  C.  R.  169  ; 
Wathan  v.   Penebaker,  guardian,  3  Bibb  R.  09.     Averment 
of   demand,  at   a  party's  usual  |)lace  of  residence,  is  not    sus- 
tained by  proof  of  demand  at  his  still-house.     3  Bibb  R.  267. 

The  specifications  and  plans  are  embraced  within  the  terms 
ot  +his  contract,  and  Lee's  engagement  bound  him  to  do  all  the 
work  on  the  walls  and  partitions,  etc.,  according  to  the  plans 
and  spec iHcations.  To  allow  him  to  confine  it  in  its  meaning, 
to  the  state  of  the  walls,  partitions,  etc.,  on  the  day  of  its  exe- 
cution, does  look  to  us  like  assisting  him  to  commit  a  fraud 
upon  the  other  party. 

All  questions  and  inquiries,  with  a  view  to  convert  into  ex- 
tra work,  what  is  so  palpably  included,  were  wrong,  and  should 
have  been  excluded. 

Judgment  reversed,  and  cause  remanded  for  new  trial. 

Judgment  reversed. 


The  Chicago  and  Kock  Island  Kail  Road  Company 
V.  William    G.  W.  Warren   et  al. 

Error  to  Cook  County  Court  of  Common  Pleas. 

Cakrieu  of  fretght — What  not  deliveey  by. — A  partj'  delivered  to 
the  Rock  Island  Rail  Road  Company  1,716  pounds  of  rags,  which  were  in 
sacks,  at  Joliet,  to  be  transported  to  Chicago;  the  company  offered  to  de- 
liver 500  pounds  of  rags  at  Chicago,  which  were  loose,  and  outside  their 
depot;  Held  that  this  was  no  delivery  ot  a  part,  and  that  the  company  was 
liable  for  the  price  of  the  whole,  unless  it  was  shown  that  the  rags  tendered 
were  a  fart  of  those  delivered,  and  that  they  were  in  a  proper  condition. 

Same.— Shipper  kot  bound  to  receive  remnant.— A  shipper  is 
not  bound  to  take  a  remnant  of  his  goods,  in  whatever  condition  they  may 
be  identified  and  offered  to  him.* 

Liability  of  carrier— When  it  becomes  that  of  warehouseman. — 
Common  carriers  must  deliver  to  the  owner  or  consignee,  and  they  cannot 


Cited:    69111.289.  ,  ,.       ^, 

»  "  While  it  is  not  every  failure  of  a  common  carrier  to  deliver  the  goods 
in  good  order  as  received,  that  will  subject  him  to  liability  for  full  value 
and  comnel  him  to  answer  as  if  a  purchaser  of  the  goods,  yet  a  shiy^per  is 
not  bound  to  receive  any  and  every  remnant  of  the  goods  in  whatever  con- 
dition the  same  may  be,  short  of  total  destruction."  2  Rorer  on  Railroads, 
1292. 
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relieve  themselves  of  their  lial)ility  until  the  goods  are  delivered  to  the 
owner  or  consif;:nee,  or  to  a  warehousenjan,  for  storage;  and  there  must  be 
some  open  act  of  delivery,  to  change  the  liability  of  a  carrier  to  that  of  a 
warehouseman.'' 

The  proof  of  this  rests  upon  the  carrier. 

If  a  railroad  carrier  stores  the  goods  transported  by  him  in  the  car  which 
he  used  for  the  purpose,  he  must  show  that  the  car  has  been  separated  from 
the  train,  and  placed  in  the  proper  or  usual  place  for  storage,  and  in  the 
care  of  a  proper  person,  to  release  his  liability. 

The  responsibility  of  the  carrier  mnst  continue  until  that  of  some  other 
jjerson  begins,  and  the  fact  of  the  change  must  be  shown  by  the  carrier. 

P503]         *This  was  an  action  of  assumpsit,  brought  l»y  ap- 
pellee against  the  appellant,  to  recover  the  value   of 
a  quantity  of  rags,  sent  from  Joliet  to   Chicago,   which  were 
not  delivered  at  Chicago.     P'ea,  the  general  issue. 

The  record  presents  the  following  state  of  facts  : 

That  the  plaintiffs  below,  (who  are  the  apjiellees  in  this 
court,)  by  their  agent,  delivered  to  the  defendants,  at  Joliet, 
in  the  State  of  Illinois,  a  quantity  of  rags,  weighing  seventeen 
kundred  and  sixteen  pounds,  iox  carriage  by  the  defendants 
upon  their  road,  from  Joliet  aforesaid  to  Chicago,  and  deliv- 
ery to  the  plaintiii's  at  Chicago;  and  that  the  defendants,  by 
their  agent  at  Joliet,  delivered  to  the  agent  of  the  plaintiffs  a 
receipt  for  the  above  mentioned  quantity  of  rags,  to  be  carried 
upon  defendants'  road  from  Joliet  to  Chicago,  and  to  be  de- 
livered at  Chicago  to  the  plaintiii's. 

That  the  said  rags,  when  delivered  at  Joliet  for  carriage, 
as  aforesaid,  were  all  tied  ujp  securely  in  hags. 

That,  some  days  afterwards,  the  plaintiffs,  by  their  agent, 
went  to  the  depot  of  the  defendants  in  Chicago,  and  demand- 
ed the  rags  in  question,  and  that  the  agent  of  the  defendants 
pointed  out  to  the  plaintiffs'  agent  some  rags,  li/ing  loosely 
outside  of  the  defendants''  depot,  and  out  of  the  hags,  which 
the  agent  stated  were  the  rags  delivered  by  plaintiffs,  at 
Joliet,  for  carriage.  That  the  rags  so  shown  to  plaintiffs' 
agent  amounted  to  iihoutfi'e  hwidred  pounds  in  all. 

That  the  plaintiffs  declined  to  accept,  the  said  rags  so 
shown  them,  as  the  rags  sliipped  upon  defendants'  road  at 
Joliet. 

That  afterwards,  the  plaintiffs  again  applied  to  the  defend- 
ants at  Chicago  for  said  rags,  and  were  informed  by  defend- 
ants' agent  that  they  were  not  at  defendants'  depot,  but  had 
probably  been  sent,  by  mistake,  with  other  rags,  to  the  house 

^"The  carrier's  responsibility  does  not  end  by  mere  delivery  on  the  plat- 
form or  dock  at  the  place  of  destination;  there  must  be  such  actual  deliv- 
ery as  fills  the  contract  of  carriers;  or  if  not  applied  for  by  the  consignee,  the 
goods  must  be  safely  warehoused,  then  the  lial)ility  as  carrier  ceases,  and 
that  of  warehouseman  begins."  2  Rorer  On  Railroads,  V29'2. 
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of  a  firm  in  Chicago,  for  \vhom  defendants  had  carried  other 
i-ags. 

That  plaintiffs  then  applied  to  said  firm  for  their  rags,  and 
were  informed  that  the  said  lirm  had  not  seen  them,  and  had 
not  even  received  all  the  rags  shipped  by  themselves  upon 
defendants'  road,  for  carriage  thereupon. 

That  the  plaintiffs  then  again  applied  to  defendants  for 
their  rags,  and  were  informed  that  the  same  must  be  lost,  as 
they  could  not  bo  found,  or  words  to  that  effect. 

The  defense  made  is,  that  tlie  delivery  of  rags,  as  proven 
by  defendant-s,to  plaintiff's  at  Chicago,  was  a  delivery  sufficient 
to  release  them  from  liability  as  common  carriers,  and  that,  at 
least,  it  was  a  delivery  in  so  far  as  the  five  liundred  pounds 
were  concerned,  and  that  the  court  erred  in  rendering  judg- 
ment for  the  ])laintift's  below,  for  the  full  value  of  the  rags  by 
them  delivered  to  defendants  at  Joliet. 

*This  cause  was  submitted  to  J.  M.  Wilson,  Judge     [*504:] 
of  the  Cook  County  Court   of  Common  Pleas,  with- 
out the  intervention  of  a  jury,  who  gave  judgment  for  plaint- 
iffs below,  fur  the  value  of  the  rags  shipped  from  Joliet.    The 
cause  was  heard  at  November  term,  1854. 

JuDD  and  Fkink,  for  Appellants. 

Hekvet  and  Clarkson,  for  Appellees. 

ScATES,  C  J.  The  evidence  very  clearly  shows  the  deliv- 
ery, by  defendants,  of  1,71H  lbs,  of  rags,  put  up  securely  in 
bags,  at  Joliet,  to  the  plaintiff's,  to  be  carried  as  common  car- 
riers by  them,  and  delivered  at  Chicago. 

On  demand  of  tlie  rags  at  Chicago,  plaintiffs  offer  some  500 
lbs.  of  rags,  lying  loosely  about  outside  their  depot,  which 
were  refused,  and  this  suit  is  brought  to  recover  the  value  of 
the  whole  lot. 

I  can  see  no  grounds  for  the  defense,  neither  in  the  facts 
nor  the  princi]iles  of  the  law  regulating  their  liability  as  com- 
mon carriers.  They  show  that  the  bags  were  old  and  tender 
of  thi'ead,  that  the  goods  were  not  weighed  at  either  end, 
that  they  were  billed  as  a  lot  of  rags,  and  tallied  out  as  such 
at  the  place  of  destination.  But  how  this  can  acquit  them  of 
a  responsibility  to  carry  safely,  and  deliver  the  goods,  I  am 
not  able  to  ]^ercei^'e.  The  ground  assumed  is,  that  the  ten- 
der, or  pointing  out  the  loose  rags,  was  a  delivery  pro  ia/Uo, 
and  discliiirges  their  liability  as  common  carriers  to  that  ex- 
tent. I  u.)  not  recognize  this  as  presenting  the  first  feature 
of  a  delivery. 
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An  offer  to  deliver  500  lbs.  of  rags,  without  sliowing  tliem 
to  be  the  same  rags,  ajid  in  such  condition,  is  no  delivery;  noi 
will  it  be  regarded  as  an  offer  to  deliver. 

The  defendants  wei-e  entitled  to  their  own  rags.  The  bags 
were  destroyed,  as  a  means  of  identification,  and  plaintiffs  have 
not  shown  that  these  were  defendants'  rags,  even  had  the  con- 
dition been  no  objection  to  receiving  them. 

Defendants  were  entitled  to  their  own  rags,  and  were  not 
bound  to  take  other  rags  in  their  stead. 

But  the  condition  of  the  rags  was  a  substantial  objection.  I 
do  not  pi-etend  that  every  failure  to  carry  safely  and  in  like 
good  order,  as  received,  will  subject  a^  common  carrier  to  lia- 
bility for  the  full  value,  and  compel  him  to  answer  as  a  pur- 
chaser. Nor  is  a  shipper  bound  to  take  any  and  every  rem- 
nant of  his  goods,  in  whatever  condition  it  may  be  identified 
and  offered  to  him,  short  of  total  destruction.  There  is  a 
medium  defining  their  mutual  rights  in  this  respect. 
[*505]  *The  responsibility  of  a  common  carrier  does  not 
end  or  change  into  that  of  a  warehouseman,  by  mere 
delivery  at  the  usual  dock  or  wharf  of  a  vessel,  landino;  of  a 
steamer  at  the  way  station,  or  railroad  at  its  way  station  or 
final  depot.  There  must  be  such  actual  delivery  as  satisfies 
and  fulfills  the  contract  for  carriage  and  delivery,  to  the  own- 
er or  consignee.  The  carrier's  liability  cannot  end  until  that 
of  the  owner's,  consignee's  or  warehouseman's  begins,  and  it 
can  make  no  difference  that  the  can-ier,  by  discharging  his 
liability  as  such,  assumes  the  new  relation  of  storer.  Merely 
reaching  the  end  of  the  voyage  or  transjiortation,  and  deliver- 
ing the  goods  out  of  the  vessel  or  vehicle  in  which  they  were 
carried,  will  not  fulfill  the  one  duty,  nor  create  the  other. 
Cmw  et  al.  v.  Clark  et  al.,  15  111.  R.  564.  There  must  be  an 
actual  or  legal  constructive  delivery  to  the  owner  or  consignee, 
or  to  a  warehouseman  for  storage. 

Railroad  companies  may,  and  doubtless  do,  act  in  relation  to 
the  same  goods,  both  as  common  carriers  and  warehousemen, 
and  these  relations  and  liabilities  are  very  different  in  the 
strictness  and  extent  of  responsibility.  We  cannot  sanction 
the  idea  for  a  moment,  that  the  duties  and  obligations  of  car- 
riers, end  the  instant  a  train  stops,  either  at  the  way  or  final 
station  of  its  route.  This  would  open  the  door  to  endless 
frauds,  thefts  and  destruction  or  loss  by  the  way,  and  a  change 
of  the  carrier's  liability  into  that  of  mere  storage,  without  any 
possibility  of  the  owner  proving  that  they  did  not  arrive  safe. 
The  carrier's  servants  employed  in  the  transportation,  are  sel- 
dom the  same,  charged  with  the  care  fair,  custody  of  the  same 
articles,  when  and  while  in   their   charge  on  storage.      But 

618 


JUNE   TEEM,  1855.  505 

Farrell  v.  The  People. 

—t 

even  had  the  same  servant  charge  of  tlie  goods  for  the  car- 
rier in  both  characters,  and  under  both  liabilities,  there  should 
be  some  open  act  of  deliverv,  capable  of  proof  of  this  change 
of  relation  and  liability.  This  proof  must,  of  necessity,  rest 
upon  the  carrier.  If  in  the  course  of  the  particular  line  of 
transportation,  the  carrier  stores  at  the  station  in  the  same 
car  in  which  goods  are  transported,  he  would  be  able,  and 
ought  to  know  that  tlie  car  had  been  separated  from  the  train, 
and  ])laced  in  a  proj;er,  or  its  usual  station  for  storage,  and  put 
in  charge  of  the  ].roper  person.  Goods  may  not  be  thrown 
down  in  a  station  house,  or  on  a  platform  at  their  destination, 
in  the  name  and  nature  of  delivery.  The  responsibility  of 
the  carrier  must  last  until  that  of  some  other  begins,  and  lie 
mustshow  it.  The  case  before  us  is  agoodilhistration.  The  ship- 
]ung  of  the  goods  is  sliown,  but  their  ti^ansportation  to  and  ;  r- 
rival  at  Chicago,  is  nowhere  in  the  record  to  be  found.  The 
])laintitfs  prove  that  tlie  "rags  were  billed  on  the  freight  list'' 
"  as  a  lot  of  rags,  and  were  tallied  out  at  the  depot " 
in  Cliicago.  How,  when  and  where,  *and  how  many  [*506] 
of  them?  The  record  answers  some  of  these  inquir- 
ies. Tliey  were  tlirown  loosely  outside  the  dej^ot,  (a  small 
]-art  only)  and  before  the  dei'endant  could  reach  the  de]  ot  to 
receive  them,  after  notice,  supposing  those  shown  to  be  the 
same  that  were  shipj^ed. 

See  Ostramler  v.  Brovm,  and  Stafford,  15  John.  R.  39  ; 
Ch  icier  in  (J  v.  Fowler,  4  Pick.  R  371  ;  Hyde  v.  Ti^ent  and 
Mersey  Nav.  Co.,  5  Term  R.  3S7  ;  Story  on  Bailments,  Sees. 
509,  538  to  542  ;  Angell  on  Carr.,  Sees.'  282  to  288 :  2  Kent 
Com.  604  and  605  ;  liill  v.  Humphreys,  5  Watts  and  Serg.  R. 
123;  Gibson  v.  Culver  and  Brown,  17  Wend.  R.  305. 

Such  a  delivery  is  no  delivery  at  all  inlaw,  according  to  the 
above  and  numerous  other  authorities. 

Judgment  affirmed. 


William  Faerell  v.  The  People. 

Error  to  Recorder's  Court  of  the  City  of  Chicago. 

Where  a  bill  is  put  in  the  hands  of  a  person  to  procure  change,  and  he  ap- 
propriates it,  it  is  larceny. 

Farkell  was  indicted,  tried  and  convicted  of  larceny,  be- 
fore R.  S.  Wilson,  at  June  term,  1855,  of  the  Recorder's 
Court  for  tlie  city  of  Chicago. 

Cited:  104  111.  532. 
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The  evidence  sliowed  that  one  Ilennis,  about  m'dnight, 
gave  Farrell,  wlio  was  a  hack  driver,  a  live  dollar  bill  to  be 
changed,  in  order  that  Hennis  might  ]iay  Farrell  twenty -five 
cents  which  was  his  charge  for  carryino-  Hennis  in  his  hack 
from  the  railroad  dc)  ot  to  an  hotel.  Farrell  did  not  return 
with  the  bill  or  the  change  for  it. 

J.  B.  UnderwooDj  for  Plaintiff  in  Error. 

W.  II.  S.  Wallace,  for  the  People. 

ScATES,  C.  J.  Tlie  ri"i''c  laid  down  in  Dsmnan  v.  Bloomer^ 
11  111.  R.  177,  that  each  instruction  nmst  be  correct  in  itself, 
without  reference  to  othsrs,  is  the  correct  one.  Tested  by 
this  rule,  we  think,  there  was  no  error;  each  one  refused  was 
incorrect,  and  the  modifications  were  proper.     The  additional 

instruction  given  by  the  court  was  proper. 
[*507]       *The  vahie  of  the  bill  was  returned  by  the  jury, 
as  rnled  in  Highland  v.  Tlie  People^  1  Scam.  P.  392. 

The  defense  seemed,  from  the  instructions  asked,  to  be 
placed  npon  the  ground,  that  twenty-tive  cents  of  the  bill  be- 
longed to  plaintiff,  and  therefore  the  indictment  could  not  be 
sustained.     Is  this  true  in  fact  or  law  ? 

As  regards  the  fact,  the  jury  have  sa'd  it  is  not  true,  and 
we  are  not  called  upon  to  review  the  proofs  upon  that  t'nding. 

We  sustained  a  verdict  in  a  similar  case,  upon  proofs  of  a 
more  doubtful  character,  in  Ftshbach  v.  Brown,  16  111.  P.  74, 
as  to  the  question  of  the  ownersliip  of  a  bill. 

The  fact  that  the  owner  of  the  bill  owed  the  plaintiff 
twenty-five  ce'uts,  and  intended  to  pay  him  that  sum  out  of 
the  value  or  ]:»roceeds  of  this  I'-articular  bill,  did  not  make 
])laintiff  a  joint  or  connuon  owner  of  the  |)articular  bill.  It 
was  bailed  to  him,  specially  to  procure  change,  and  not  in 
])ayment.  Although  he  might  liave  set  up  a  set-off"  to  the 
amount  of  twenty-five  cents,  to  an  action  for  the  proceeds,  it 
would  have  been  by  reason  of  the  prosecutor's  indebtedness  tu 
him,  and  not  from  any  specific  ownership' of  any  part  of  that 
bill  or  the  proceeds  of  it. 

The  distinction  is  the  same  as  that  between  a  special  bailee 
and  a  general  creditor.  Plaintiff"  sustained  the  character  of 
each  towards  the  prosecutor.  The  rights  and  liability  of  each 
may  be,  and  are,  very  different.  Even  had  the  plaintiff'  liad  a 
si^ecial  lien,  it  would  n(^t  have  made  the  property  his  in  a 
general  sense.  All  clerks  and  persons  entrusted  with 
money,  might  steal  an  amount  equal  to  any  arrearages  due 
them,  and,  upon  discovery,  set  up)  that  fact  as  a  defence  to  a 
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prosecution,  as  well  as  the  plaintiff  can  in  this  case.  Tlie 
right  of  property  is  not  so  far  cltanged  by  such  Lail- 
ments,  as  to  ])revent  such  allegation  and  proof  of  ownership 
in  th6  bailor,  nuder  circumstances  like  these. 

Judgment  ajjlrmcd. 


Thomas  J.  Wade  v.  Patrick  Halligan. 

Appeal  from  La  Salle. 

Landi-ord  and  tknant — Statute— Certificate. — The  findinsrand  cor- 
tificate  required  by  the  sixth  spction  of  chapter  pixty  of  the  Revised  Stat- 
utes, entitled,  "Lantllord  and  Tenant,"  do  constitnteafinal  judgment,  from 
which  an  appeal  may  be  taken  to  the  Supreme  Court. 

CoxTixuANcr: — Absence  of  witness — Affidavit. — An  affidavit  for  a 
continuance,  which  avers  that  witnesses  have  been  duly  suhpcenaed  to  attend 
the  court  at  which  the  trial  is  to  be  had,  shows  sufficient  dilig-ence. 

Application  iiefi'Sed  if  witness  present. — *The  court  nwy  as-     [*608] 
certain  whether  a  witness  is  present,  and  if  he  is,  may  overrule  an 
application  for  a  continuance. 

Proceeding  by  distress — Tenant  may  shoviT  eviction.— A  tenant, 
upon  a  proceedinsT  by  distress,  may  show  that  ho  was  evicted  from  a  part  of 
the  premises,  or  that  he  was  disturbed  in  his  possession. 

Lease — Implied  covenants. — The  law  will  imply  in  a  lease,  covenants 
against  paramount  title,  and  against  such  acts  of  the  landlord  as  destroy  the 
beneficial  enjoyment  of  the  premises. 

This  was  a  proceeding  by  a  landlord  against  his  tenant  by 
disti'ess. 

The  cauf^e  was  heard  before  Leland,  Judge,  at  May  term. 
1854,  of  the  La  Salle  Circuit  Court.  Proofs  were  heard,  and 
a  judgment  rendered  in  favor  of  Hall igan,  the  land'ord,  again-t 
Wade,  the  tenant.  The  latter  ]/rayed  for  and  obtained  this 
api)eal.  The  following  is  the  affidavit  for  a  continuance  re- 
ferred to  in  the  oninion  of  the  court. 

^"Thomas  J.  Wade,  being  ffrst  duly  sworn,  saith  on  oath, 
that  Coniad  Birke'l.  T.  D.  Brew.-ter,  and  C.  A.  Holmes,  and 
John  Hoft'man,  and  Henry  Fessler,  who  now  reside  in  La  SaHe 
County,  Illinois,  are  material  witnesses  for  affiant  on  the  trial 
of  this  cause,  and  who  have  each  been  duly  subjioenaed  to  at- 
tend this  court,  as  witnesses,  for  atiiant  in  this  case.  Affiant 
expects  and  belie\es  he  can  prove  by  said  Birkell,  that  after 
the  [)remises,  for  the  rent  of  which  the^  distress  in  this  case 
was  made,  were  leased  to  this  affiant  iSy  said  plaintiff",  said 
plaintiff  leased  a  room  in  said  building  to  said  JBirkell,  to  be 

Cited:  Liability  to  pav  rent,  suspended  by  eviction,  35  III.  416;  58  111. 
144.  What  covenants  implied  in  lease,  43  IM.  KU;  63  111.  432:  78  111.  319; 
10  Bradw.  593.     Meaning  of  practice  act,  71  111.  52;  25  111.  277  [250]. 
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used  as  a  place  for  the  retailing  of  beer  and  spirituous  liquor, 
commonly  called  a  grocery.  Afiiant  saith  that  the  premises 
leased  by  said  plaintitt'  to  afiiant,  to  recover  the  rent  of  which 
the  distress  in  this  case  was  made,  were  leased  to  affiant  to 
be  used  as  a  hotel,  and  were  so  used  by  affiant.  Affiant  ex- 
pects to  prove  by  said  Birkell,  that  the  room  leasedto  him  foi 
the  purpose  aforesaid,  was  in  the  same  hotel  building,  occu- 
pied as  aforesaid  by  affiant,  and  directs  under  the  dining 
room  of  said  hotel  occupied  by  affiant.  Affiant  expects  and 
believes  that  he  can  prove  by  said  Birkell,  that  said  room 
was  rented  to  said  Birkell  by  plaintiff,  for  the  purposes  afore- 
said, contrary  to  the  wish,  and  in  desjjite  of  the  remonstrance 
of  affiant,  made  to  said  p'aintiff  before  said  room  was  rented 
by  said  plaintiff  to  said  Birkell,  and  that  said  Birkell  occupied 
said  room  by  the  leave  of  the  said  plainti if  during  the  whole 
quarter  in  which  the  rent,  now  sought  to  be  recovered  by  the 
plaintiff  in  this  case,  is  alleged  to  have  accrued.  Affiant  ex- 
pects and  believes  that  he  can  prove  by  said  John  Hoffman, 
lELenry  Fessler  and  C.  A.  Holmes,  each  of  them,  that  the  use 
of  said  room,  so  rented  and  occupied  by  said  Birkell,  in  said 
City  Hotel,  for  the  purpose  of  being  used  as  a  place  for  the  re- 
tail of  spirituous  liquor  and  beer,  commonly  called  a  grocery,  was 
necessarily,  as  said  premises  were  situated,  a  very  great  injury 

to  any  person  occupying  the  remainder  of  said  premises 
[*509]     for  *hotel  purposes,  or  that  part  thereof  occupied  by 

affiant  for  a  hotel,  and  that  the  value  of  said  premises,  oc- 
cupied by  affiant,  was  thereby  depreciated,  at  least  to  the  amount 
of  one  hundred  dollars  per  quarter.  Affiant  saith,  that  under 
the  lease  upon  which  the  rent  accrued  which  the  plaintiff  now 
seeks  to  recover,  affiant  occupied  said  premises,  mentioned  in 
said  lease,  over  two  years  as  a  hotel,  and  he  expects  to  prove 
by  said  Birkell,  that  said  Birkell  occupied  said  room  in  said 
premises  during  that  time,  for  at  least  six  months,  including 
the  quarter  for  which  rent  is  sought  to  be  recovered  in  this 
suit;  and  by  said  Hoft"raan,  Fessler  and  Holmes,  that  the  use 
of  said  premises  occupied  by  affiant  was  lessened  in  value  at 
least  two  hundred  dollars  thereby;  and  he  expects  to  prove  by 
said  last  named  witnesses,  that  the  business  of  selling  liquor 
and  beer  by  retail,  in  that  room,  was  necessarily  very  injurious, 
to  the  business  of  hotel  keeping  carried  on  by  affiant  in  said 
hotel,  and  necessarily  disturbed  and  injured  affiant  in  his 
business  of  hotel  keeping  in  said  premises,  by  keeping  custom- 
ers away  from  affiant,  and  seriously  lessening  the  prcffits  of  his 
'  said  business.  Affiant  expects  and  believes  that  he  can  rrove 
by  said  T,  D.  Brewster,  that  after  affiant  i-ented  the  said  Citv 
Hotel,  for  which  rent  is  now  sought  to  be  recovered  by  the 
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plaintiff,  and  while  affiant  occupied  the  said  premises,  said 
plaintitf  authorized  and  permitted  tlie  Chicago  and  Rock 
Island  railroad  to  enter  and  take  possession  of  a  part  of  said 
premises,  and  received  the  sum  of  four  hundred  dollars  for 
his  damages  therefor  from  said  coinj^any  ;  and  that  the  said 
company,  a  few  days  previous  to  the  commencement  of  the 
quarter  for  which  rent  is  claimed  in  this  case,  did  take  posses- 
sion of  said  portion  of  said  premises,  by  virtue  of  an  agree- 
ment with  said  plaintiff,  and  tore  out  one  side  of  the  stone 
barn  belonging  to  the  premises  rented  as  aforesaid  by  affiant 
from  plaintiff,  and  have  since  held  ]:)ermanently  a  portion  oi 
said  premises,  including  a  portion  of  the  barn  on  said  prem- 
ises; that  he  expects  to  prove  by  other  witnesses  that  the  use 
of  the  premises,  occupied  by  affiant  as  aforesaid,  was  lessened 
in  value  for  the  quarter  for  which  the  said  plaintiff  seeks  to 
recover  rent  in  this  case,  by  reason  of  the  possession  taken  as 
aforesaid  by  said  company,  in,  at  least,  the  sum  of  one  liundred 
and  sixty  dollars  ;  and  that  he  knows  of  no  other  witnesses  by 
whom  he  can  so  fully  prove  the  same  facts.  Affiant  saith  that 
during  the  time  he  so  occupied  said  City  Hotel,  as  lessee  of  the 
plaintiff,  the  plaintiff,  after  the  lease  to  affiant,  upon  which 
rent  is  sought  to  be  recovered  in  this  cause,  said  plaintiff' 
leased  one  room  in  said  City  Hotel  to  one  Story,  whose  lirst 
name  affiant  does  not  know,  to  be  used  as  a  shop  for  the  manufact- 
wre  of  tin  and  sheet  iron  ware,  and  another  room  in  the 
same  building  to  *Owen,  Judge,  for  a  bake  shop  for  the  [*510] 
manufacture  of  bread  and  crackers,  etc. ;  and  said  rooms 
were  immediately  under  two  sitting  rooms  in  said  hotel.  And 
affiant  exjjects  to  prove  by  said  Hoffman  and  Hohnos,  that  said 
business  of  making  tin  and  sheet-iron  ware,  and  the  business 
of  a  bake  shop,  was  imi)roper  business  to  be  carried  on  in  said 
building,  while  the  hotel  was  kept  in  the  same,  and  necessarily- 
great!  y'injured  affiant  in  his  said  business  ;  and  that  said  busi- 
new  of  manufacturing  tin  and  sheet-iron  ware  was  carried  on, 
and  the  said  bake  shop  was  in  operation,  during  some  five  or 
six  weeks  during  the  tenancy  of  affiant  aforesaid,  and  the  bake 
shop  was  continued  for  about  one  year,  and  during  the  whole 
(juarter  in  which  the  rent,  sought  to  be  recovered  in  this  case, 
accrued. 

Subscribed   and  sworn  to  before  me  this  29th  day  of  May, 
A.  D.  185i.  P.  LiNDLY,  Clerk." 

Glover  and  Cook,  for  Appellant. 

J.  C.  Champlin,  for  Appellee. 
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ScATES,  C.  J.  A  motion  was  made  by  appellee,  in  this 
court,  to  dismiss  this  ap])eal,  on  the  ground  that  the  proceed- 
ing in  the  circuit  cDurt,  and  its  linding  and  certilicate,  are  not 
a  judgment  or  decree,  within  the  meaning  of  Sec.  7  of  Rev. 
Stat.  1845,  p.  143,  and  Sec.  47  of  practice  act,  page  420.  Ap- 
peals are  allowed  where  the  judgment  or  decree  is  final,  and 
for  twenty  dollars  or  more,  above  costs,  or  relates  to  a  fran- 
chise or  freehold. 

We  are  of  opinion  that  the  finding  and  certificate,  required 
by  the  6th  section  of  the  act  in  relation  to  Landlord  and  Ten- 
ant, Chap.  .60  of  Rev.  Stat.  1845,  p.  334,  do  constitute  a  final 
judgment,  witliin  the  meaning  of  the  practice  act  above  re- 
ferred to.  A  distress,  under  the  act,  has  become  a  suit,  and 
requires  notice  by  summons,  as  other  suits  ;  and,  although  the 
landlord  does  not  obtain  a  formal  judgment  for  his  rent,  he 
does  obtain  its  equivalent  in  effect,  a  judicial  determination 
that  it  is  due  and  owing,  and  the  amount.  This  is  entered  of 
record,  and  upon  it  a  certificate,  in  the  nature  of  an  execution, 
is  issued  to  the  officer  making  the  distress,  who  sells,  and 
makes  return  upon  the  certificate  to  the  court,  as  upon  otlier 
final  process.  This  is,  essentially,  a  final  judgment,  in  its  ef- 
fect in  barring  either  party  of  all  other  suits  properly  litigated 
therein,  between  them.  Still,  while  the  proceeding  partakes 
thus  of  the  nature  of  a  suit,  it  is  not  like  debt,  or  assum[;sit 
in  general,  allowing  common  set-off,  etc.,  but  retains  many  of 
the  peculiar  rights,  remedies  and  characteristics  of  a  C(nnnion 
law  distress  ;  /Sl'etoe  v.  Ellis^  14  111.  R.  75  ;  for  re- 
[*511]  plevin  will  still  lie  for  the  distress,  and  a  ^summary 
sale  be  made  of  perishable  goods,  immediately,  if  not 
replevied.     The  motion  will  therefore  be  overruled. 

The  only  imnortant  assignment  of  error,  is  the  refusal  of  a 
continuance.  We  deem  the  diligence  set  forth  sufficient.  Af- 
fidavits should  not  be  required  to  be  burthensomely  minute, 
in  anticipating  and  negativing  every  possible  contingency. 

Witnesses  may  give  their  attendance  after  ajiplications  are 
made ;  and  before  ordering  a  continuance,  the  court  may 
ascertain  the  fact  of  absence  by  having  the  witness  called, 
and,  if  he  answer  and  attend,  o\"errule  the  application. 

The  main  question  is,  as  to  the  materialty  of  the  evidence, 
and  this  involves  the  question  of  the  right  to  set  up,  as  a  de- 
fense to  the  pajanent  of  rent,  that  the  party  was  disturbed  in 
his  quiet  and  peaceable  possession,  was  evicted  from  )  art  of  the 
premises,  and  injured,  and  the  value  of  the  rent  so  diminished- 

We  are  of  opinion  he  has  a  right  to  show  such  facts  in  de- 
fense, upon  this  inquiry  and  assessment,  in  cases  where  the 
lease  ];rovided  for  his  jirotection,  express  or  implied.     It  is  a 
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legitimate  inquiry,  as  well  as  payment  under  the  general  issue, 
as  to  the  amount  of  rent  due,  and  could  be  n}ade  and  tried  in 
the  aetk)n  of  replevin  of  the  distress.  For  it  was  one  of  the 
].eculiarLties  of  a  common  law  distress,  that  the  tenant  was 
forced  to  his  replevin,  in  order  to  comi:el  the  landlord  to  jH'ove 
his  demand  for  rent,  and  enable  the  tenant  to  show  payment, 
evicticm,  disturbance  or  injury,  from  the  landlord's  breach  of 
the  covenant  in  the  lease  ;  and  we  do  not  understand  the 
doctrine  of  tSketoe  v.  Ellis,  as  excluding  such  a  defense  in  set- 
off. 

Allowing,  then,  the  defense  to  be  proper  under  such  an 
issue,  the  question  recurs  upon  the  character  and  tendency  of 
the  evidence,  to  prove  either  a  disturbance  or  eviction,  in- 
jurious to  the  tenant,  and  for  which  the  landlord  washable  to 
him.  AVe  regard  the  terms,  conditions  and  covenants  in  the 
lease,  as  being  adovjted  by  these  i:arties  under  the  assignment 
and  agreement.  There  are  no  express  covenants  in  the  lease 
for  quiet  possession  or  enjoyment.  Still  the  law  will  imply 
covenants  against  paramount  title,  and  against  such  acts  of 
the  landlord  as  destroy  the  beneticial   enjoyment  of   the  lease. 

The  proofs  shouM  be  admitted,'  to  show  the  eviction  by  the 
Rock    Island   Rail  lioad  Company,    and  as   well    such    other 
proofs  that  tend  to  sho\v  their  acts  to  be  mere  tresjiasses  upon 
the  tenant,  as  those  that  show  the  eviction  by  jaramount  title  ; 
and  whetlier,  if  the  latter,  it  was  by  title  acquired    subsequent 
to  the  lease,  and  subject  to  the  tenant's  rights  ;  and   whether 
with    or  without  the  consent  and  act  of   the   landlord,     "We> 
think  the  jiarties  entitled  to  make  full    proofs  of  all    material 
facts.     Wlien  such  proofs  are  made,  and  the  questions 
of  law  arising  upon  *them  are  presented,  we   might     [*512] 
be  the  better  enabled  to    determine  how  far  such  a 
defen  e  is  made  out,  and  sustainable. 

The  law  is  well  settled,  that  an  eviction,  in  fact  or  in  effect, 
which  destroys,  and  renders  the  premises  valueless,  may  be 
set  up  in  defense  against  the  recovery  of  rent;  and  this  ex- 
fends  to  such  acts  of  disturbance  as  effect  the  same  thing. 
Cohen.  V.  Dujxmt,  1  Sandf.  S.  C.  R.  260  ;  Dyett  v.  Pendleton, 
8  Cow.  R.  727.  _    - 

The  doctrine  in  this  last  case  of  disturbance,  by  bringing 
lewd  w<;men  into  the  premises,  is  not  overruled  by  Ogllvie  v. 
JIall,  h  llxWlX.  52,  but  limited  and ,  explained  only.  See 
Lawrence  v.  French,  25  Wend.  R..  443  ;  Levns  et  al.  v.  Payn, 
4  Wend.  R.  423  ;  Watts  v.  Coffin,  11  John.  R.  575  ;  Briggs  v. 
Hall,  4  Leigh  R.  484;  Bennetv.  Bittle,  4  Rawl.  R.  343; 
Burn  V.  Phelps,  1  Stark.  R.  94  ;  Tomlinson  v.  Day,  2  Brod 
and  Bingh.  680  (6  Eng.  C.  L.  R.   327) ;  Edwards   v.  Ilether- 
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ington,  7  Dowl.  and  Kyi.  E.  117  (16  C.  L.  E.  271)  ;    Conie  v- 
Goodwin,  9  Carr.  and  Pay.  E.  378  (38  C.  L.  E.  162). 

I  have  not  reviewed  antliorities  upon  tliese  points,  eitlier  of 
what  will  amount  to  an  eviction,  or  what  degree  of  dis- 
turbance may  be  shown,  because  this  record  only  presents  the 
question  of  tlie  admissibility  of  the  facts  averred,  to  sustain  the 
alleged  grounds  of  defense.  Upon  the  present  state  of  the 
record,  we  need  pass  no  judgment  upon  the  sufficiency  of  the 
proofs.  Halligan  may,  or  may  not,  be  responsible  for  tlie 
eviction  by  the  Eock  Island  Eail  Eoad  Company.  As  to 
Wade,  and  his  leasehold  interests,  they  may  have  been  mere  tres- 
passers. 

So  with  the  effects  u]3on  the  leasehold  interests,  from  the 
lawful  occupations,  by  other  traders  and  manufacturers,  of  the 
basement  rooms  ;  they  are  all  facts  for  a  jury.  There  are 
lawful  trades,  which  are,  nevertheless,  treated  as  nuisances  in 
particular  places  and  localities.  There  is  a  com]  atibility  and 
harmony  in  certain  occujoations,  and  the  contrary  in  certain 
others,  and  so  it  is  of  human  actions  and  conduct.  We  must 
exercise  common  sense,  prudence,  and  a  sound  and  impartial 
judgment,  in  passing  u]Don  such  transactions,  and  with  an 
anxious  view  to  protect  all  parties  in  their  just  rights,  and  the 
profitable  and  quiet  enjoyment  and  pursuit  of  their   interests. 

The  reasonable  degree  of  complaint  of  injury,  from  dis- 
orderly, indecent,  vulgar  and  obscene  conduct,  and  noises  of 
the  drunken,  and  the  noise  of  manufacturing  tin  and  sheet- 
iron,  or  heat,  smoke,  and  danger  of  lire,  from  a  bake  oven, 
must  depend  upon  the  attending  and  surrounding  circum- 
stances, the  situation  and  business  of  the  ]iarties,  time,  place, 
and  nature  of  the  pilrsuit,  and  the  actual  injurious  consequence. 
Before  we  can  determine  upon  it,  we  must  have  the  whole 
proof.  We  can  readily  comprehend  a  state  of  tilings 
[*513]  of  this  nature,  that  would  have  that  *effect ;  and  we 
think  the  evidence  offered  tended  to  show  such,  and 
should  have  been  produced. 

We  therefore  think  the  court  erred  in  refusino'  a  continu- 
ance  to  the  plaintiff,  to  enable  him  to  produce  it. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Judgment  reversed. 

Skinner,  J.  I  do  not  think  the  affidavit  of  the  defendant 
shows  any  cause  for  continuance,  and  am  of  opinion  that  the 
c jurt  below  properly  overruled  the  motion. 
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Nicholas  P.  Iglehart,  impleaded,  etc.,  v.  Joseph  L. 

Jernegan. 

Error  to  Cook  County  Court  of  Common  Pie 

Deposition — Paper  used  to  refresh  avitness'  memory  embodied  rrr. 
— It  is  proper  for  a  witness  who  is  testifying  as  to  tlie  admissions  made  by  a 
party,  to  embody  in  his  deposition,  a  cerlified  copy  of  a  bill  of  exceptions 
taken  at  another  trial,  to  which  he  has  referred  to  refresh  his  recollection, 
as  showing  the  substance  of  the  admissions  sought  to  be  proved  as  he  now 
remembers  them.  That  the  admissions  made,  were  sworn  admissions,  does 
not  make  a  difference,  nor  need  it  be  shown  by  record  evidence,  that  a  trial 
was  had,  in  which  the  bill  of  exceptions  was  taken. 

Actiox  on  assigned  note— Evidence. — Where  the  defense  to  an  action 
upon  an  assigned  note,  is  that  the  defendant  was  a  mere  accommodation 
drawer,  an  account  which  had  been  exhibited  by  the  party  in  interest,  on 
another  trial  between  himself  and  others,  which  explained  the  transaction 
from  which  the  note  now  sued  on.  originated,  is  proper  evidence  for  the  jury. 

Evidence — Letters  from  attorneys  to  clients. — Letters  from  attor- 
neys, addressed  to  their  clients,  are  not  admissible  as  evidence  in  another 
case  between  other  parties,  to  show  the  fact  that  the  money  sued  for,  was 
sought  to  be  recovered  from  other  parties. 

Evidence — Testimony  of  deceased  witness. — It  would  seem  that  the 
substance  of  what  a  deceased  witness  had  sworn  to,  is  proper,  and  that  the 
precise  words  need  not  be  proved. 

This  is  an  action  bronglit  upon  certain  promissory  notes, 
signed  by  the  defendants,  and  payable  to  the  order  of  Vance 
and  Smith.  It  is  admitted  of  record,  that  the  said  notes  were 
assigned  to  tlie  (nominal)  i)laintiif,  Jernegan,  (who  was  attor- 
ney of  Vance  and  Smith,)  after  said  notes  were  due. 

The  defense  is,  that  the  defendants  became  parties  to 
these  notes,  fo?'  the  accommodation  of  the  real  j^laintiffs, 
Vance  and  Smitli,  and  received  from  them  no  consideration 
tlierefor. 

The  notes  sued  on,  together  with  divers  other  notes  and 
drafts,  now  in  suit,  were  all  given  in  renewal  of  or  in  sub- 
stitution for  two  certain  bills  of  exchange,  each  dated  January 
5,  184B,  and  drawn  by  K  P.  Iglehart  &  Co.,to  the  order  of  [N. 
P.  Iglehart,  on  Cruse  and  Lijr  encott,  of  BaHimore, 
*Maryland,  and  accepted  by  them,  one  for  the  sum  of  [*514] 
S6,666.66.  due  June  5 — 8, 18-16,  and  one  for  the  sum 
of  $6,666.67,  due  July  5— 8,  1816,  payable  at  Baltimore,  and 
dated  at  Cincinnati,  Ohio. 

It  is  not  denied  that  the  paper  sued  on  was  a  part  of 
the  paper  given  in  renewal  of  or  substitution  for  these  two 
original  diafts. 

^CnuiD:  17  lU.  23:  22  111.  20;  54  111.  330.     See  110  111.  135.      , 
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Thefe  two  original  accoptancos,  the  defendant  claims, 
were  given  in  part  payment  of  the  agreed  ]n'iee  of  a  large 
number  of  hogs,  wliieh  were  sold  on  or  about  the  26th  of 
December,  1845,  by  the  i-eal  plaintiffs,  Yance  and  Smith,  to 
the  firm  of  Cassards,  0^' Baltimore,  of  which  house  the  firm  of 
Cruse  and  Lippencott  were  claimed  to  be  partners,  and  that 
the  defendant,  Iglehart,  had  no  interest  in  said  purchase  or 
sale,  and  was  no  party  to  the  same,  and  received  no  portion  of 
the  said  consideration.  That  at  the  time  of  said  sale,  the  de- 
fendant was  a  pork  j^acker  and  broker,  and  his  business  was  to 
negotiate  sales  and  purchases  of  pork  between  different 
]arties,  and  to  cut  up  and  pack  the  pork  for  the  purchasers, 
he  having  no  interest  in  the  transaction,  bej'^ond  securing  his 
commissions  and  charges,  as  such  broker  and  packer. 

The  original  drafts  bf^fore  mentioned,  were  given  to  the 
real  plaintiffs,  Yance  and  Smith,  and  were  by  them  discounted 
at  the  Branch  Bank  of  Indianapolis,  and  the  del'endant  claims 
that  he  was  made  a  ]  artv  to  said  paj^er  upon  the  requirement 
of  further  names  by  said  l)ank  on  said  pai^er,  as  a  condition  of 
its  being  discounted  at  said  bank  for  said  Yance  and  Smith. 
*  It  appears  by  the  testi]n;»ny  of  A.  II.  Yan  Buren,  that  from 
1845  to  1847,  the  defendant,  N.  P.  Iglehart,  was  a  pork 
packer  in  Cincinnati,  Ohio.  That  he  went  into  the  milling 
business  between  1847  and  1849,  and  was  a  partner  in  interest 
in  the  Union  Mills,  as  large  and  flourishing  a  flouring  mill  as 
there  was  in  said  city.  After  1849,  said  Iglehart  went  into 
the  banking  business,  and  continued  therein  rntil  he  left  Cin- 
cinnati. In  this  business  it  was  understood  he  was  unsuccess- 
ful. He  continued  to  reside  in  Ohio  until  he  removed  to 
Chicago,  some  time  ab)ut  the  year  1852  or  1853.  The  accept- 
ers of  said  drafts  resided  in  BaUimore.  It  ap]:ears  that  the 
real  pilaintiffs,  Yance  and  Smith,  were  in  business  dealings 
and  intei-course  with  Iglehart,  for  several  years  after  said 
drafts  were  given,  and  that  until  said  Iglehart's  removal  to 
Chicago,  he  was  within  convenient  access  to  them,  for  the 
pur]";ose  of  suit  or  otherwise. 

The  defendant,  for  the  purpose  of  showing  that  he  became  a 
party  to  the  original  drafts  on  which  his  name  appears,  of- 
fered in  evidence  the  statement  of  Thomas  M.  Smith,  one  of 
the  said  real  plaintiffs,  v\-hich  statements  ^vere  made 
[*515]  by  him  as  a  witness  *for  the  defendant,  Iglehart, 
in  the  trial  of  an  action  between  said  Igle- 
hart  and  said  Cassards,  in  Avhich  action  the  amount  due 
to  said  Iglehart  from  said  Cassards,  for  the  packing,  etc.,  of 
the  same  hogs  for  which  the  original  acceptances  were  given, 
was  one  of  the  items  in  disjmte. 
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Ill  tills  action  tlie  said  Smith  swore  in  substance  that  his 
tinn,  Yance  and  Siii  th,  sold  csrtain  hogs  to  the  Cassards,  in 
Decerabsr,  18i5  ;  that  the  sale  w.i3  mide  through  said  Igle- 
hart  and  one  of  tho  Oassard-;.  That  he  had  bsen  in  the  habit 
of  selling  to  the  Cassards  through  Ig'ehart.  That  the  two 
drafts,  before  mentioned,  were  a  ]  art  of  tlie  consideration 
given  for  this  sale.  That  Igleliart  cut  and  packed  the  pork  so 
sold  for  the  Cassards. 

That  he  had  sued  the  Cassards  for  the  amonnt  represented 
bj  these  two  unpaid  drafts,  including  Cruse  and  Lippencott  in 
said  suit.  That  he  got  the  drafts  so  given  for  said  hogs,  dis- 
counted at  the  Branch  Bank  of  Indiana'iolis,  and  had  made  an 
agreement  with  the  ]U'es'dent  of  said  bank,  to  receive  the 
drafts  in  payment  of  a  debt  owed  by  the  said  Vance  and  Smith 
to  the  said  bank. 

That  the  said  Igleliart  never  rendered  an  account  of  said 
hogs  as  having  been  ])acked  for  their  account.  That  he  in- 
quired as  to  the  credit  and  responsibility  of  the  Cassards,  be- 
fore he  sold  the  hogs  to  them,  and  ascertained  it  to  be  good. 

This  testimony  of  the  said  Smith,  as  given  in  said  suit,  was 
proven  by  the  deposition  of  B.  M.  Corwine,  the  attorney  who 
was  engaged  in  said  trial,  and  by  George  W.  Hoadley,  the 
judge  before  whom  the  same  was  tried.  These  witnesses,  for 
the  purpose  of  refreshing  their  memories,  refer  in  their  testi- 
mony to  an  extract  from  the  bill  of  exceptions  made  in  said 
cause,  and  annexed  by  each  of  them  to  their  depositions,  and 
containing  the  evidence  of  the  said  Smith,  in  full. 

R.  M.  Corwine  swears,  that  the  said  Smith  was  examined  in 
said  suit,  and  did  depose  in  substance  as  is  set  forth  in  the  said 
extract  from  the  bill  of  exceiitions,  and  that  the  same  contains 
his  testimony  in  substance  ;  that  he  has  the  notes  taken  by  him 
on  the  trial,  and  they  agree  with  that  statement ;  and  that  he 
adoj'ts  that  extract  as  a  [art  of  his  answer  to  the  question,  as 
to  what  said  Smith  swore  to,  and  in  so  doing  has  stated  it  in 
substance.  Judge  Hoadley  swears,  that  the  said  extract  con- 
tains the  substance  of  the  testimony  given  by  said  Smith.  That 
he  has  carefully  perused  the  same,  and  that  it  is  correct,  and 
that  while  he  should  not  be  able,  from  recollection  alone,  to 
give  the  substance  of  Smith's  testimony,  yet  he  recollects  wdth 
suthcicnt  distinctness,  to  be  able  now  to  say,  that  this  extract 
from  the  bill  of  exce rations,  is  substantially  correct. 

*The  court  refused  to  allow  the  said  testimony  of  [*516] 
said  Smith  to  be  read  in  evidence. 

The  said  Corwine  further  swore,  that  the  said  Yance  and 
Smith  sued  the  Cassards  for  the  price  of  said  hogs  for  which 
the  taid  two  diafts   were   given.     That  said   suit  was  brought 
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upon  a  certain  account,  a  memorandum  of  the  terms  of  sale 
and  parties  liab^e  to  said  action  furnisliGd  by  tlie  plaintiffs  in 
said  suit ;  tliat  tlie  said  witness,  Smith,  had  said  paper  in  his 
hands,  and  referred  to  it  while  examined  as  a  witness,  as  be- 
fore stated,  and  swore  to  its  correctness. 

The  account  so  sworn  to,  was  made  out  against  the  Cassards, 
and  Igleliart  &  Co.  were  not  included  in  it;  and  the  said 
defendant  offered  the  testimony  of  said  Corwine  on  this  point, 
and  the  account  so  proven  for  the  purpose  of  showing  that  the 
said  Iglehart  was  no  party  in  the  original  sale,  and  was  never 
so  regarded  by  the  said  Vance  and  Smith. 

The  court  rejected  both  the  evidence  of  Corwine  and  the 
account. 

The  defendant  further  sought  to  confirm  and  establish  the 
fact  that  he  was  a  mere  accommodation  |>arty  to  said  paper, 
for  the  benefit  of  said  Vance  and  Smith,  by  the  evidence  of  a 
great  variety  of  circumstances  and  facts  tending  to  that  con- 
clusion, viz.:  That  said  V^ance  and  Smith  never  sued  or  set  up 
any  claim  against  Iglehart,  until  the  institution  of  this  suit. 
That  they  sued  onc^  Cassard  and  Cruse  and  Lippencott  as  the 
purchasei'S  of  the  pork,  and  did  not  include  him;  that  the 
paper  was  discounted  for  them,  and  the  Cassards  had  no  inter- 
est in  its  being  signed  by  Iglehart.  That  Vance  and  Smith 
took  the  paper  on  the  credit  of  the  Cassards,  after  inquiry. 
That  it  was  necessary  to  them  (Vance  and  Smith,)  to  have  the 
paper  taken  by  the  bank,  and  whatever  further  indorsers  were 
obtained,  were  for  their  benefit.  That  said  Smith  recognized 
the  position  of  said  Iglehart  as  a  mere  broker  and  packer,  not 
interested  in  the  purchase  by  becoming  a  witness  for  him  for 
the  purpose  of  ])roving  his  commission  and  charges,  as  such 
packer  and  broker.  That  all  the  remaining  consideration  for 
said  purchase,  excepting  these  two  drafts,  was  paid  by  the 
Cassards.  That  in  the  suit  brought ^by  them  against  the  Cas- 
sards, they  relied  on  said  Iglehart  as  a  witness.  That  they 
w^ere  advised  that  he  could  not  be  used  as  such,  until  he  was 
released  from  his  nominal  liability  on  the  paper,  and  that  it 
was  understood  and  agreed  that  he  -was  to  be  released.  That 
Smith,  with  a  full  knowledge  that  such  release  was  a  pre  requi- 
site to  the  said  Iglehart  being  witness,  did  by  himself  and 
counsel  repeatedly  request  said  Iglehart  to  become  a  witness; 
and  so  late  as  November,  1853,  the  said  Smith  wrote 
[*517]  a  letter  to  the  said  Iglehart,  requesting  *him  to  give 
his  testimony  in  said  suit.  That  subsequent  letters, 
but  a  short  time  prior  to  the  commencement  of  this  suit,  were 
written  to  Iglehart  by  the  attorneys  of  Vance  and  Smith,  on 
same  subject.     That  the  present  suit  was  not  connnenced  until 
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after  the  Cassards,  against  whom  the  former  suit  is  still  pend- 
ing, had  failed,  and  was  commenced  wnthout  tlie  knowledge  or 
approval  of  the  attorneys  of  the  said  Vance  and  Smith  in  that 
suit. 

The  answer  of  Sharp  to  the  within  cross-interrogatory,  to 
which  exception  is  taken,  is  as  follows  : 

"  Mr.  Iglehart  was  also  at  that  tune  anxious,  and  urged  the 
extension  and  renewal  of  the  paper,  as  it  was  finally  given, 
upc^n  the  most  positive  assurance  that  it  would  all  be  met  at 
maturity,  and  then  also  spoke  of  the  matter  in  no  other  light 
than  as  a  debt  of  his  own,  or  his  own  and  Cruse  and  Lippencott, 
and  to  be  by  him  met,"  etc. 

The  lirst  instruction  given  for  plaintiff  below,  defendant 
here,  was  as  follows : 

"  The  production  of  the  two  notes  sued  on,  makes  out  the 
]')laintiff's  case  jjrhna  facie,  if  he  has  satisfied  the  jury  that 
the  issue  upon  the  plea  of  the  statute  of  limitations  is  with  the 
]jlaintiff  upon  the  evidence.  The  plaintiff  having  thus  made 
out  a  ^r /ma  y«c«e  case,  it  rests  upon  the  defendant  to  show 
you  that  he  is  not  liable  upon  the  ]3aper,  and  this  he  must  do 
by  c^car  and  satisfactory  proof.  It  is  not  sufficient  for  the 
defendant  to  raise  doubts  in  the  case.  If  he  be  not  liable, 
that  is  for  him  to  show  jou  by  satisfactory  evidence." 

The  second  and  third  instructions  of  defendant  below,  plaint- 
iff here,  are  as  follows : 

"  If  the  jury  believe,  from  the  evidence,  that  one  of  the 
notes  sued  on  in  this  case,  to  wit,  the  note  for  $3,300,  was 
given  as  a  substitution  for,  or  to  take  up  other  negotiable 
securities,  and  that  such  last  named  securities  are  still  outstand- 
ing, in  the  hands  of  the  plaintiff,  then,  in  such  case,  the  plaint- 
iff cannot  recover  on  said  note,  M'ithout  surrendering  said 
securities  for  which  said  note  was  given." 

The  third  instruction  only  varied  from  the  second,  by  say- 
ing if  the  note  Avas  still  outstanding  in  the  hands  of  third 
])arties,  the  plaintiff'  cannot  recover  without  surrendering  the 
securities  for  which  the  note  was  given. 

The  cause  was  tried  before  J."M.  Wilson,  Judge,  and  a, 
jury,  at  February  term,  1855,  of  the  Cook  County  Court  of 
Common  Pleas.  Verdict  and  judgment  for  the  plaintiff  in 
the  court  below, 

Arnold,  Larned  and  Lay,  for  Appellant. 
Manniere  and  Waite,  for  Appellee. 
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[*518]  *SoATES,  J.  The  j^oints  made  are:  improperly  ex- 
cluding the  evidence  of  the  declarations  or  admis- 
sions of  Smith,  one  of  the  assignors,  made,  as  a  witness  on  a 
former  trial,  in  relation  to  the  transaction  for  which  the  notes 
were  given  ;  also  an  account  showing  the  same,  fuj'nished  by 
Smith ;  letters  from  assignor's  attorneys  to  them  about  the 
same  ;  the  admission  of  Sharpe's  reply  to  ninth  cross  inter- 
rogatoi-y ;  givin  r  instructions  for  plaintiff  below  ;  and  refus- 
ing  the  second  and  fifth  instructions  of  plaintiff  here. 

The  defense  set  up  was,  that  plaintiff  was  merely  an  ac- 
commodation drawer  for  Vance  &  Smith,  the  assignors, 
but  real  parties  in  interest  here,  the  note  being  assigned  after 
due,  and  for  the  mere  purpose  of  collection.  The  suit  in 
which  Smith  testified,  was  an  action  of  replevin  for  part  of 
the  pork  for  which  the  notes  were  given,  brought  by  the  Cas- 
sards,  the  real  purchasers  of  Yance  &  Smith,  as  alleged  by 
plaintiff,  and  against  liim.  He  alleges  that  he  acted  merely  as 
factor  and  packer,  and  claimed  a  lien  for  commissions,  etc.,  as 
such.  He  now  insists  that  he  is  entitled  to  these  statements 
of  Smith,  as  admissions  made  on  that  trial,  the  account  of  that 
transaction  as  exhibited  there  by  him,  and  the  letters  of 
Yance  &  Smith's  attorneys,  in  a  suit  by  them  against  the  Cas- 
sards  for  the  same  money  now  sued  for,  all  for  the  purpose, 
and  tending  to  show  that  he  is  a  mere  accommodation  drawer 
and  indorser  of  these  notes,  and  the  bills  of  exchange  for 
wliich  they  are  i-enewals. 

A  ]3reliminary  question,  raised  here  for  the  first  time, 
should  be  disposed  of.  There  is  no  proof  that  these  notes 
were  assigned  after  due,  or  that  the  true  interest  in  the  money 
is  in  Yance  &  Smith,  therefore,  as  the  evidence,  if  admitted, 
could  not  change  the  verdict,  no  new  trial  will  be  granted.  3 
Gil.  R.  202;  3l3arb.  S.  C.  E.  550  ;  14  Ohio  R.  5(i2 ;  2  Tenn, 
R.  4 ;  1  Bos.  and  Pull.  R.  338. 

It  is  answered,  that  there  was  some  evidence  tending  to 
show  that  the  notes  must  have  been  overdue,  before  Yance  & 
Smith  re-acquired  them  from  the  Bank  of  Indianapolis. 
Again,  the  whole  of  the  proceedings  seemed  to  be  conducted 
upon  the  assumption  and  acquiescence  in  the  fact,  that  Yance 
&  Smith  are  the  beneficiaries.  For  the  purpose  of  determin- 
ing upon  the  admissibility  and  relevancy  of  the  testimony  ex- 
cluded, we  will  regard  it  as  acquiesced  in,  or  that  it  could 
have  been  met  with  proofs,  had  it  been  denied  on  the  trial. 
An  authoi-ity  for  this  course  is  found  in  Beel:man  v.  Bond., 
19  Wend.  R.  444,  in  relation  to  a  very  essential  fact  to  the 
defense.  Assignments  made  after  the  money  became  due, 
will  not  prevent  the  payor  from  making  the  same  defense  as 
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if  not  assigned.  Eev.  Stat.  1845,  p.  385,  Sec.  8;  Bjles 
on  Bills,  top  484,  side  352.  And  in  case*the  assignee  [*51l>] 
stands  upon  the  title  of  the  ]3rior  holder,  then""  the 
declarations  and  admissions  of  such  assignor  or  prior  holder 
are  evidence  agaiust  him.  Ibid.;  1  Greenleaf  ,Ev.,  Sec.  190  ; 
Hatch  y.  Dennis^  10  Maine,  246;  Shirly  v.  Todd,  9  Maine 
R.  84 ;  2  McCord  R.  241  :  Shaio  v.  Broom,  4  Dowl.  and  Rjl. 
R.  730  (16  Eng.  C.  L.  R.  221)  ;  Coster  v.  Symons  alAa>< 
Sherwood,  1  Carr.  and  Pay.  R.  148  (12  Encr.  C.  L.  R.  95) ; 
JIaddan  v.  21111s,  4  Carr.  and  Pay.  R.  486  (19  Eng.  C.  L.  R. 
489). 

These  admissions  or  statements  were  therefore  clearly  ad- 
missible. It  was  not  for  the  court  to  determine  what  they 
would  prove,  but  only  whether  they  would  tend  to  prove  the 
issue  ;  if  so,  they  should  have  been  left  to  the  jury,  and  this 
has  been  so  repeatedly  ruled  by  this  court.  5  Gil.  R.  298, 
573;  12  111.  R.  195;  14  ibid.  182;  15  ibid.  251. 

Again,  it  is  objected  to  it,  because  it  will  not  establish  the 
fact  that  plaintiff  was  an  accommodation  drawer  and  indorser, 
but  that  he,  as  agent  or  factor  of  Cassards,  drew  these  bills  on 
Cruse  &  Lipi  encott,  and  gave  them  in  payment  to  Yance  & 
Smith,  and,  such  being  the  fact,  he  will  be  liable,  although  but 
an  agent.  This  is  true,  to  a  great  extent.  See  Story  on 
Agency,  Sees.  256  to  259,  261.  And  he  might  be  liable  to 
third  persons,  when  as  between  him,  as  drawer,  and  the  payee 
of  the  bill,  it  might  be  shown  that  he  became  the  drawer,  at 
the  instance  of  the  ]  ayee,  the  better  to  enable  the  latter  to 
negotiate  it  for  his  accommodation.  We  should  not,  there- 
fore, determine  what  the  evidence  really  establishes,  but  that 
it  tends  to  establish  the  cause  of  action  or  defense,  and  leave 
it  to  tlie  jury. 

Again,  it  is  objected  that  the  admissions  are  contained  in  a 
bill  of  exceptions  in  a  case  in  Cincinnati,  and  are  matters  of 
record,  and  can  only  be  proven  by  a  properly  certilied  copy  of 
the  record.  And  so  is  the  law,  in  relation  to  matters  of 
record,  as  applicable  to  proof  of  what  a  deceased  witness 
swore  on  a  fgrmer  trial  {Beals  v.  Guernsey,  8  John.  R.  446) ; 
or  contents  of  declaration  not  tiled  (33  Maine  R.  213);  or  the 
conviction  of  the  party  in  another  State  (15  Ohio  R.  224)  ;  or 
title  to  land  (6  Eng.  Ark.  R.  23) ;  or  the  fact  of  a  trial,  and 
matters  in  issue  (9  Gill.  Md.  R.  9  to  19;  17  Ohio  R.  156). 
But  the  ])roduction  of  the  postea  will  be  sufhcient  to  let  in 
proof  of  testimony  of  a  deceased  witness  (1  5th  162).^  But 
objection  for  want  of  it  must  be  taken  at  the  trial,  or  it  will 
be"  considered  as  waived.  8  John.  R.  446,  note  a;  and  see  11 
John  R.  128 ;  17  ibid.  176;  6  Cowen  R.  162 ;  2  John  R.  20. 
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But  it  miglit  be  questionable  whether  this  record  could  be 
read  against  Smitli  for  any  purpose,  and  less  so  as  to  admis- 
sions. Defendant  seems  to  mistake  a  reference  to  the  bill  of 
exceptions,  certified  bj  the  clerk,  for  authenticity  to 
[*520]  the  witness,  for  the  *purpose  of  refreshing  his  mem- 
ory, as  and  for  an  attenijjt  to  read  it  as  a  bill  of  ex- 
ceptions, and  part  of  the  record.  It  was  not  offered  as  a 
record,  or  part  of  a  record,  nor  is  it  necessary  to  lay  any  such 
foundation  for  proving  these  admissions,  as  such.  The  ques- 
tion, and  the  reason  upon  which  it  rests,  is  very  different  from 
that  upon  which  the  testimony  of  a  deceased  witness  is  placed. 
The  statement  of  a  deceased  witness  would  be  upon  the  foot- 
ing of  mere  hearsay,  unless  it  be  shown  that  there  was  a  trial, 
and  that  he  was  sworn.  Admissions  are  not  obnoxious  to 
either  objection.  Admissions  and  confessions  need  not  be 
under  oath,  nor  is  it  requisite  that  there  should  be  any  trial. 
Yet  statements  made  under  oath,  when  testifying  as  a  witness 
in  a  cause,  may  be  proven  as  admissions.  And,  for  that  pur- 
pose, it  is  wholly  unnecessary  to  prove  the  existence  of  the 
trial  and  oath.  Yet  allusion  may  be  made  to  these,  to  fix  the 
time,  place  and  circumstances  of  the  admission,  without  record 
evidence  of  these  facts.  The  trial,  etc.,  are  mere  incidentals, 
7'es  gestae,  of  the  main  fact,  that  is,  the  confession  or  omis- 
sion. It  is  in  this  sense  I  understand  the  witnesses  to  allude 
to  the  trial,  bill  of  exceptions,  etc.,  here,  and  to  show  the 
character  and  reliability  of  the  notes  or  memorandums  from 
which  they  refresh  their  memories.  The  clerk  extracted  and 
certified  to  them  this  portion  of  the  memorandums,  that  they 
might  rely  upon  its  accuracy  wathout  examining  and  compar- 
ing it  witli  the  original  minutes.  They  used  them,  refreshed 
their  memories,  recollected  the  facts,  swore  that  the  substance 
was  fairly  set  out  in  the  memorandums,  and  desired  that  it 
should  be  made,  taken,  and  set  out  in  the  deposition,  as  their 
answer,  and  statement  of  the  admissions  of  Smith,  embracing 
all  he  said  on  that  occasion.  The  authentication  of  the  bill  of 
exceptions  might  well  have  been  left  out,  as  being  no  part  of 
witness'  answer ;  it  was,  doubtless,  copied  in  to  show  that  the 
answer  had  been  faithfully  copied  into  the  de])Osition. 

The  same  distinction  between  admissions  offered  ao'ainst  tlie 
iparty  who  made  them,  although  made  on  oath  as  a  witness  in 
a  trial,  and  proof  of  the  testimony  of  a  deceased  witness,  will 
hold,  in  relation  to  the  next  point  discussed  in  this  case,  and 
the  authorities  referred  to  in  support  of  it.  In  relation  to  the 
testimony  of  deceased  witnesses,  one  class  of  authorities,  with 
very  specious  and  p:»]ausible  argument  and  reasons,  hold  it 
necessary  to   prove  the  precise  words  and  all  that  was  sworn 
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ii]3on  the  chief  and  cross-examinatiou,  ipsisshnis  verbis. 
Shaw,  C.  J.,  has  given  a  very  lucid  and  able  argument,  and 
forcible  rear<ons,  in  support  of  this  rule,  in  Warren  et  al.  v. 
Nichols,  fj  Metz.  R.  264.  He  cites  and  ap])roves  Tlte  Com- 
monwealth V.  Richards,  IS  Pick.  R.  43-i,  and  thinks 
Mr.  Greenleaf  luid  overlooked  that  *case  when  laying  [*521] 
down  a  dili'ereut  rule  in  his  Treatise  on  Evidence,  1 
Greenl.  Ev.,  Sec.  155.  Both  have  since  been  referred  to  in  a 
note  to  that  section,  and  a  full  extract  from  the  opinion  in 
Warren  etal.  v.  Nichols,  witiiout  alteration  of  the  general 
rule  that  the  substance  will  entitle  it  to  be  heai'd.  Juda^e 
Carr,  in  Caion,  etc.,  v.  Ze?wx,  etc.,  5  Rand.  R.  35,  goes  into" a 
general  examination  of  authorities  in  support  of  the  latter 
rule,  and  sustains  it  with  much  force  and  reason,  and  we  think 
the  better  reason  from  analogy  to  other  business  transactions, 
and  contracts  de]?ending  on  memory  of  witnesses,  and  oral  tes- 
timony, is  in  its  favor.  The  same  reasoning  might,  with  tlie 
same  justice,  exclude  the  substance,  and  require  the  precise 
w'ords  of  all  contracts  and  admissions. 

I  do  not  intend  to  review  the  authorities  on  these  two  dif- 
ferent rules,  which  have  been  so  ably  discussed  on  each  side 
intlie  cases  above  referred  to,  but  simply  refer  to  several  on 
each  side,  and  so  leave  it.  In  favor  of  the  rule  allowing  the 
sub  lance  of  the  testimony,  I  refer  to  Marsliall  v.  Adams,  11 
111.  R.  40  ;  Miles  v.  O'Hara,  4  Binn.  R.  108;  Coryiell  et  al.  v. 
Green,  administrator,  10  Sorg.  and  Rawl.  R.  15  ;  Chess  v. 
Chesset  al.,  17  Serg.and  Rawl.R.  409  ;  Noble  v.  IfcClintocA',  6 
Watts  and  Serg.  R.  58;  Haven  v.  Wendell,  11  K  Hamp.  R. 
114 ;  10  Humph.  R.  479;  WaU'er  v.  Walk,  14  Ga.  R.  249  ;  1 
Spencer  R.  CS  ;  5  Verm.  R.  175  ;  21  Verm.  R.  380  ;  15  Wend. 
R.  193,  and  others  referred  to ;  5  Rand.  R.  35 ;  and  one 
Greenl.  Ev.,  See.  165,  and  references.  For  precise  words, 
cases  referred  to  in  6  Metcalf  R.  264  ;  1  Greenl.  Ev.  165,  note 
2  ;  4  Temi.  R.  290;  3  Wash.  C.  0.  R.  440  ;  6  Cow.  R.  165  ;  7 
B^ackf.  R.  11. 

The  witnesses  here  testify  from  recollection,  when  refreshed 
by  this  memorandum,  wdiich  is  not  offered  here  or  incorpo- 
rated as  notes  of  the  case,  but  the  facts  in  it  are  adopted  and 
sworn  to,  as  the  substance  of  the  facts  within  their  recollec- 
tion ;  this  is  enough.  Green  v.  Brown,  3  Barb.  S.  C.  R.  123  ; 
Bank  of  Utica  v.  McKinster,  11  Wend.  R.  477. 

The  depositions,  in  relation  to  these  interrogations  and  an- 
swers, should  have  been  left  to  the  jury.  So,  w^e  think,  in 
relation  to  the  account  recognized  and  used  by  Smith  in  that 
case,  as  tending  to  prove  matters  in  issue  in  this  case,  by  show- 
ing the  real  parties  to  that  sale  of  hogs. 
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We  think  differently  in  relation  to  the  letters  from  Yance 
&  Smith's  attorneys  to  them.  The  letters  would  show  noth- 
ing relative  to  the  question,  if  even  otherwise  admissible,  as 
Iglehart  was,  under  the  statute  of  Ohio,  a  competent  witness, 
his  interest  going  only  to  his  credit.  Law-son  et  at.  v.  The 
Farmers'  Batik  of  Salem,  IIsIqCooV  (21)  Ohio  E.  206. 
[*522]  *The  answer  of  Sharpe  to  9th  cross-interrogatory, 
contain-^,  in  part,  mere  matter  of  opinion  and  inference 
of  the  witness,  v.-hich  should  have  been  exchided.  Wftnesses 
sliould  confine  theniselves  to  the  statement  of  facts,  or  the 
words  or  substance  of  the  statements  of  the  parties.  liar- 
shall  V.  Adam-i,  11  111.  R.  41 ;  IIjIU  v.  Moulton,  1  Foster  JN". 
Hamp.  E.  588. 

The  first  instruction  for  defendant  is  erroneous  ;  it  is  not 
such  a  case  as  ca"s  for  such  an  instruction.  It  was  the  duty 
and  province  of  the  jury  to  find  the  issues  upon  satisfactory 
proof  of  the  facts.  It  was  not  the  province  of  the  court  to 
say  the  proof  must  be  clear  as  well  as  satisfactory,  nor  to  in- 
terfere with  the  doubts  of  the  jury  in  advance.  It  is  not  a 
case  for  the  a])piication  of  the  doctrine  of  doubts  from  the  court. 

The  second  and  third  instriictions  asked  by  plaintiff  should 
Iiave  been  given.  The  question  was  sett'eu  in  principle  in 
Lewis^  16  111.  R.  See  Burdich  v.  Green.,  15  John.  247.  The 
other  instructions  were  properly  given  nnd  refused  to  the  re- 
spective pai'ties  asking  them. 

Judgment  rev  creed,  and  cause  remanded  for  new  trial. 

Judgment  reversed. 


Chicago  and  Kock  "Island  Rail  Road  Company  v. 

Daniel  Wakd. 

Appeal  from  La  Salle. 

Dkfaih^t — AssEssJiEXT  OF  DAMAGES — ^RiGHTS  OF  DEFE^TDANT. — In  assess- 
ments of  damages  by  default,  the  defendant  should  be  allowed  to  cross- 
examine,  or  to  introduce  witnesses,  to  reduce  the  amount  claimed;  and  if 
tlie  inquest  is  taken  in  open  court,  to  have  the  jury  instructed  as  to  the  law. 
lie  may  take  a  bill  of  exceptions,  or  move  to  set  aside  the  inquest  upon  affi- 
davit, and  may  assicrri  errors  upon  the  action  of  the  Circuit  Court  in  taking 
or  approving  the  inquest." 

Cited:  Substantive  defense,  rule  as  to,  20  111.  299.  Measure  of  damages, 
25  111.  88  [76J;  52  111.  491.  Rights  of  defendant  on  execution  of  writ  of  in- 
quiry, 72   111.  422.     Preserving  exception,  3  Bradw.  44. 

Overruled:  Measure  of  damages,  85  111.  596. 

*Conradi  v.  Evans,  2  Scam.  186;  Lansing  v.  Birge,  1  Scam.  375;  Herring- 
ton  r.  Stevens,  26  111.  298;  Wilcox  v.  Woods,  3  Scam.  51;  Godfrey  v.  Buck- 
master,  1  Scam.  447. 
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Action  agaixst  rait-.koad  compaxy  kor  bi!Kacti  of  covexaxt  to 
fence—Damages— Evidence.— Under  a  breach  of  covenant  to  erect  and 
maintain  fences,  etc.,  on  each  side  of  a  railroad,  it  is  proper  to  show  how 
much  the  land  would  yield  each  season,  and  the  nurkot  vaXxvi  of  the 
crops  at  harvest  seaso'":,  from  which  should  be  deducted  the  cost  of  tillafj,', 
harvesting-  and  marketing,  to  ascertain  the  true  measure  of  damage. 
SCATER,  C.  J.** 

In  such  a  case  it  is  proper  to  p'^rmit  a  party  to  prove  what  the  crop  would 
have  been  worth  at  its  maturity,  taking  as  the  measure  of  damage  the  rel- 
ative value  of  the  growing  crop  for  a  series  of  antecedent  years,  to  establi'^h 
the  value  of  the  crop  destroyed  at  the  time  of  its  destruction.  Or,  what 
would  a  prudent  man  have  given  for  the  crop  destroyed,  at  the  time,  pro- 
vided he  should  have  it  secured  from  trespass,  and  have  the  right  to  cultivate 
and  secure  it.     Skinner,  J.^ 

The  amount  of  damage  in  such  case,  should  be  the  value  of  the  growing 
crop  at  the  time  of  the  breach  of  the  covenant,  to  be  established  by  then  ex- 
isting facts,  and  the  judgment  of  men  applied  to  them,  as  if  the  incjuiryhad 
been  made  the  day  the  crop  was  destroyed,  without  admitting  proof  of  any 
after  occurring  fact.     Caton,  J.'' 

*This  was  an  action  of   covenant.  The  declaration     [*523] 
assigned  breaches  of  the  folloAviug  covenants  entered 
into  by  aiipellants  : 

"  Said  railroad  com]:(any  shall  erect,  and  perpetually  main- 
tain, on  each  side  of  said  railroad,  across  the  plaintiff's  land,  a 
good  and  substantial  fence,  and  suffer  the  owner  of  said  tract 
of  land,  his  heirs  and  assigns,  to  join  the  said  fence  without 
cliarge  ;  said  com^iany  shall  construct,  and  maintain  perpetu- 
ally, across  said  road  a  secure  and  convenient  crossing  for  cat- 
tle and  carriages,  and  that  the  sams  shall  be  perpetually  kept 
and  miintainod  free  and  open  for  the  use  of  said  ownsr,  his 
lieirs  or  assigns,  as  aj^purtenant  to  said  land.  Said  com  :any 
t-lia^l  not,  (until  they  have  constructed  a  fence  on  each  side  of 
."■aid  road,  as  above  ]irovided,)  so  lay  open  or  remove  any 
fence  on  said  Ian  1,  as  to  expose  any  tiekl  inclosed  thereby 
to  the  incursion  of  cattle  from  without,  or  so  as  to  permit  the 
escape  of  cattle  from  within  the  same." 

Breach,  that  the  defendants  crossed  the  land  of  plaintiff,  and 
neglected  to  fence  the  following  strip  of  land,  to  wit:  a  strip 
of  land  tifty  feet  wide  on  each  side  of  the  centre  line  of  the 
tiack  of  the  railroad,  commencing  at  a  point  four  chains  eigh- 
ty-seven links  north  of  the.  southwest  quarter  corner  of  the 
southeast  quarter  of  section  eighteen,  township  thirty-three, 
range  tive  east  of  the  third  princi])al  meridian,  ruiming  thence 
south  seventy-three  degrees,, east  eight  hundred  and  sixty-nine 
and  four-tenths  feet. 


"C.  B.  &  Q.  R.  R.  Co.  V.  McG-innis,  79  111.  269;  Smith  v.  Wunderlich,  70 
111.  4'26;  St.  L.  J.  &  C.  R.  R.  Co.  v.  Lurton,  12  111.  118;  R.  R.  I.  &  S.  L.  R. 
R.  Co.  r.  Beckemeier,  72  III.  268:  C.  M.  &  St.  P.  R.  R.  Co.  v.  Dur.ser, 
109  ID.  402i  but  see  C.  B.  &  Q.  R.  R.  Co.  v.  Hans,  111  111.  114. 
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Judgment  bv  default.  A  jury  was  called  to  assess  dam- 
ages. 

The  following  is  a  copy  of  the  bill  of  exceptions  taken  at 
the  inquest: 

Be  it  remembered,  that  on  the  first  day  of  the  present 
term  of  this  court,  the  above  named  defendants,  by  Hoes, 
attorney,  moved  the  court  for  leave  to  file  pleas  in  said  cause, 
and  in  support  of  said  motion,  submitted  and  read  the  follow- 
ing affidavit,  which  motion  was  resisted  by  the  plaintiff,  who 
moved  the  court  for  judgment  by  default  against  the  defend- 
ants, and  read  affidavit.  Court  overruled  motion  of  defend- 
ants for  leave  to  plead,  and  rendered  judgment  against  de- 
fendants by  default  for  want  of  a  plea,  to  which  decision  of 
the  court  the  defendants  then  and  there  exce]:)ted. 

Be  it  also  remembered,  that  by  order  of  the  court  a  jury 
was  empaneled  in  open  court  to  assess  the  plaintiff's  dam- 
ages in  this  cause,  and  thereupon  the  plaintiff"  introduced 
Joseph  Mills  as  a  witness,  who  testified  as  follows :  I  have 
lived  in  Marseilles  four  years.  I  am  a  blaclcsmith;  am  ac- 
quainted with  Dr.  Ward,  the  plaintiff  ;  the  plaintiff  had  an  in- 
closure  crossed  by  defendants'  railroad ;  about  six  acres  were 
cut  off  on  the  south  side  of  said  railroad,  and  some- 
[*52i]  thing  like  twenty  acres  on  the  *nortli  side.  The  de- 
fendaTits  commenced  making  a  cattle  crossing  in  that 
iield,  but  did  not  finish  it.  The  embankment  on  each  side  of 
the  railroad  was  cut  down ;  the  railroad  makes  a  cut  from  two 
to  five  feet  deep,  at  the  crossing  about  three  feet ;  no  boards 
or  timbers  were  put  under  the  track  ;  a  person  might  cross 
with  an  enii.ty  wagon  in  tliat  place,  but  not  with  a  loaded 
wagon;  could  not  cross  the  iron  rail  with  a  load  ;  there  was  no 
cattle  guard  made  ;  it  would  take  three  persons  to  drive  cattle 
across  the  railroad  there  ;  cattle  in  that  inclosure  would  have 
to  go  to  Marseilles  or  to  the  canal  for  water  ;  the  defendant 
has  put  on  a  kind  of  cattle  guard  on  Dr.  Ward's  land  ;  the 
company  entered  that  inclosure  to  commence  their  road  in 
October,  A.  D.  1852;  1  think  they  kept  the  fence  put  up  for 
three  or  four  weeks  thereafter.  I  did  not  see  what  the  dam- 
age was  on  the  crop  in  fall  of  1852  ;  hogs,  colts  and  cattle  got 
inthefioM;  there  was  corn  in  the  field.  The  Kock  Island 
Railroad  Company  fenced  the  north  side  of  their  road  in  that 
fieM  in  May,  1853;  there  was  corn  planted  on  the  land  in  1853; 
the  hogs  eat  it  up  entirely  on  the  south  side  before  the  fence 
was  mida  ;  the  crop  on  the  north  side  of  the  railroad  was  a 
good  cro ;) ;  it  was  the  same  sort  of  land  on  each  side  of  the 
road.  The  plaintiff"  here  a^ked  the  witness,  AVhatwas  it  worth 
to  attend  to  the  corn  on  the  six  acres  south  of  tlie  road,  from 
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June  27th,  through  tlie  season  of  1853?  To  which  question 
the  det'eDclants,  by  their  counsel,  objected.  The  court  over- 
ruled the  objection,  and  the  defendants  then  and  there  except- 
ed to  said  decision.  The  witness  answered,  Tlie  corn  might 
have  been  tended  for  six  dollars.  The  plaintiff  then  asked 
the  witness,  "What  amount  of  corn  per  acre  was  raised  that 
year  on  the  twenty  acres  north  of  the  j-oad  ?  Were  tliere  ten 
bushels  or  more  to  the  acre  ?  To  Avhich  question  the  defend- 
ants then  and  there  objected.  The  court  overruled  the  objec- 
tion, to  whicli  decision  the  defendants  then  and  there  except- 
ed. The  plaintiif  then  asked  the  witness.  When  would  that 
crop  of  corn  have  been  merchantable,  and  what  would  it  then 
have  been  worth?  To  which  question  the  defendants  objected, 
and  the  court  overruled  the  objection,  to  which  decision  of 
the  court  the  defendaiits  then  and  there  excej)ted.  Answer, 
The  corn  would  have  been  merchantable  in  xiovember  last 
wlien  ripe,  and  would  have    been  worth  forty  cents  a  bushel. 

Cross-examined.  My  estimate  of  six  dollars  does  not  in- 
clude harvesting  the  corn  ;  it  includes  ploughing  three  times  ; 
it  does  include  the  preparation  of  tlie  land  and  planting. 
The  length  of  plaintiff's  field  is  about  sixty  rods.  1  think  it 
■would  cost  twenty-five  dollars  apiece  to  make  the  crossings 
and  cattle  guards. 

Direct  resumed.  The  plaintiff  tlien  asked  the  witness  the 
following  question.  What  would  it  cost  to  harvest 
the  corn  on  *the  south  six  acres  and  take  it  to  mark-  [*525] 
et?  To  which  the  defendants  objected.  The  court 
overruled  the  objection,  and  the  defendants  then  aud  there 
excej/Led.  Answer,  They  paid  three  cents  for  husking  it ;  was 
as  easy  to  haul  to  the  warehouse  as  to  the  barn;  I  think 
the  corn  is  merchantable  when  ripe  and  ready  to  be  taken 
from  the  field.  The  hogs  got  in  a  good  deal  on  the  north 
side;  I  think  there  were  at  least  fifty  bushels  destroyed  in  the 
north  field  after  it  was  ripe. 

Cross-examination  resumed.  The  plaintiff  let  it  stand  after 
tliey  were  running  in  it  for  a  while  until  JSTovembor. 

The  ])laintiff'  then  called  Eobert  Dow  as  a  witness,  who 
testified  as  follows :  I  have  been  living  in  Marseilles  fom- 
years;  know  plaintift"'s  land  there.  The  railroad  company  have 
fenced  their  road  through  his  land;  the  fence  is  not  good. 
Some  places,  the  posts  are  set  only  one  and  a  half  foot  in  the 
ground,  in  some  places  the  boards  are  not  close  enough  to- 
gether to  keep  hogs  and  sheep  out.  There  is  no  crossing  on 
plaintiff's  land.  It  needs  timber  and  ])]ank  and  cattle  guards, 
to  make  the  crossing.  At  the  place  wdiere  to  make  a  crossing, 
the  railroad  runs  in" an  excavation  from  two  to  four  feet.     No 
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planks  on  the  track  there.  On  the  south  side  of  the  railroad, 
the  company  fenced  in  June  or  July,  1853;  on  the  north  side, 
before  that  time,  in  1852.  Late  in  the  fall,  the  railroad  en- 
tered the  inclosure.  A  crop  of  corn  that  M'ould  yieM  from 
forty-live  to  sixty  bushels  per  acre  was  on  the  land.  I  did  not 
notice  pa-rticularly,  what  damage  was  done  to  that  crop.  I 
have  seen  hogs  and  horses  and  cattle  in  there  that  fall.  I 
think  from  titty  to  one  hundred  bushels  of  grain  were  de- 
stroyed. In  1853,  plaintiflt"  lost  all  the  crop  south  of  the  rail- 
road. I  do  not  know  what  damage  was  done  to  the  crop  on 
the  north  side  in  that  year.  Don't  know  of  any  cattle  being  in 
there;  have  seen  hogs  in  there;  they  got  in  through  the  rail- 
road fence;  that  corn  would  have  matured  in  JSTovember;  it 
would  have  been  worth  from  twenty  to  tM-enty-five  dollars  to 
have  tended  the  south  six  acres,  from  June  till  it  was  in  the 
crib.  The  plaintiff  here  rested.  The  defendants  asked  the 
witness  the  following  questions:  Is  it  not  the  usual  custom 
in  that  town  to  fence  only  against  cattle,  and  not  hogs  and 
sheep?  to  which  question  the  plaintiff"  objected;  the  court 
sustained 'the  objection  and  refused  to  permit  the  witness  to 
answer  the  same,  to  which  decision  the  defendants  then  and 
there  excepted.  This  is  substantially  all  the  evidence.  At 
the  request  of  the  plaintiff,  the  court  instructed  the  jury  as 
follows:  Upon  default,  all  the  facts  in  the  declaration  are  ad- 
mitted to  be  true,  and  the  jury  have  only  to  assess  the  damages 
which  the  jury  think,  frOm  the  evidence,  the  plaintiff'  has  sus- 
tained. 

The  fact  of  the  failure  of  the  defendants  to  erect  a 
[*526]  good  and  *substantial  fence,  and  to  erect  secure  and 
convenient  crossings  and  cattle  guards,  is  admitted  by 
the  defendants,  and  need  not  be  proved  by  the  plaintiff'.  At 
the  request  of  the  defendants,  the  court  qualified  the  forego- 
ing instruction  as  follows :  Yet,  that  the  plaintiff"  has  sustained 
any  damages  by  such  failure  is  not  admitted,  and  plaintiff 
must  prove  that  the  failure  to  build  such  fence  and  crossings 
on  the  particular  tract  mentioned  in  the  declaration,  caused 
him  damage,  or  he  is  entit'ed  to  nominal  damages  only. 

At  the  request  of  the  defendants,  the  court  instructed  the 
jury  as  follows:  The  jury  should  allow  no  damages  except 
such  damages  as  the  plaintiff  has  sustained  by  reason  of  the 
failure  of  the  defendants  to  make  good  and  substantial  fences 
and  crossings,  upon  a  strip  of  land  tifty  feet  wide  on  each  side 
of  the  central  line  of  the  trunk  of  the  railroad  of  defendants, 
commencing  at  a  point  four  chains  and  eighty-seven  links 
north  of  the  southwest  quarter  of  the  southeast  quarter  of  sec- 
tion 18,  in  township  33  north,  of  range  5  east  of  the  third 
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princi])al  meridian,  and  ninnina;  tlienco  south  seventy-three 
degrees,  east  eight  hundred  sixty -nine  and  four-tenths  feet, 
if  there  was  a  sniah  deiieiency  in  the  fence  erected  by  tlie  de- 
fendants, and  phiintiff  knew  it  at  tlie  time,  and  neglected  to 
rejiair  said  fence. 

The  defendants  asked  the  court  to  instruct  the  jury  as  fol- 
lows: In  estimating  the  damages  in  destroying  the  crops  on 
the  six  acresj  the  jury  should  base  their  estimate  ui^on  what 
the  coi-n  was  worth  at  the  time  it  was  destroyed,  in  the  condi- 
tion it  then  was.  Tlie  jury  should  not  estimate  the  damages 
at  the  amount  which  might  have  been  made  by  the  plaintiff  by 
raising  a  crop  and  selling  the  sanie.  Which  instruction  the  court 
refused  to  give,  to  which  decision  of  the  court  in  refusing  to 
give  said  instruction,  the  defendants  then  and  there  excepted. 

Jury  assessed  the  plaintiff's  damages  at  $145.  Defendants 
moved  the  court  to  set  aside  the  assessment.  Motion  over- 
ruled by  the  court. 

The  defendants  excepted,  and  brought  the  case  to  this  court, 
by  ap]ieal. 

The  cause  was  heard  before  11.  G.  Cotton,  at  the  September 
term,  1854,  of  the  La  Salle  County  Court. 

Glover  and  Cook,  for  Appellants. 

BusHKELL  and  Gray,  for  Appellee. 

ScATEs,  C.  J.  There  are  two  questions:  Eirst,  how  shall 
a  l">arty  review  the  proofs  and  instructions  on  the  inquest  of 
damages,  and  is  the  case  properly  presented;  and  second,  what 
is  the  true  measure  of  damages. 

*The  mode  of  presenting  the  first  was  laid  down  in  [*527] 
3lofsi?i{/e>'.  etc.,  v.  Coleman,  16  111.  R.  71,  to  be  by 
jn-esenting  the  proofs  and  instructions  by  affidavit  or  other- 
wise, to  the  circuit  court,  and  moving  to  set  aside  the  inquest, 
and  preserving  the  same  in  the  record  by  bill  of  exceptions. 
Such  was  the  view  of  the  court  in  Morton,  v.  Bailey  et  al.,  1 
Scam.  R.  215,  and  that  no  exception  on  the  inquest  itself 
would  be  sulficient,  without  a  subseipient  motion.  See  Gillett 
et  al.  v.  Stone  et  al.,  1  Scam-.  R.  543. 

The  inquest  was  taken  in  open  court,  and  ]:)reserved  by  mo- 
tion to  set  aside  the  inquest  and  bill  of  exceptions  taken,  con- 
taining the  evidence  and  instructions.  This  all  seems  regular 
and  proj-.cr,  and  I  tliink  tins  court  should  regard  it  as  ]iroperly 
presented,  and  before  it  for  adjudication,  for  I  think  the  party 
should  have  a  right  to  be  heard  for  the  correction  of  errors  to 
his  prejudice  on  the  inquest. 
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I  do  not  think  tliere  was  any  error  in  tlie  admission  of  testi' 
monj  of  too  extensive  and  broad  a  clraracter,  nor  were  the 
instructions  as  to  the  ni^e  and  measure  of  damages  too  broad 
for  this  case.  I  know  the  rule  exchides  profits  generally,  and 
prospective  or  speculative  damages,  in  matters  of  breach  of 
contract  and  covenant.  Sangamon  and  Morqan  Railroad  Co. 
V.  Henry,  14  111.  R.  1.56  ;  Burnap  v.  WUjht,  ibid.  301 ;  Gilpins 
V.  Coiisequa,  1  Pet.  C.  C.  E.  95;  Boyle  v.  Beeder,  1  Iredell 
Law.  E.,  K  C.  614. 

This  rule  may  ap]3ly  in  tres):ass,  and  case  for  deceit,  so  as  to 
exclude  that  which  is  too  remote  and  so  speculative.  Grain  v. 
Betrie,  6  Hill  K.  522.  But,  in  these  actions,  all  the  damage 
naturally  and  consequently  resulting,  may  be  given  directly,  or 
as  smart  money  for  tlie  wrong  and  insult.  Denhyy.  Hariston., 
1  Hawks  N.  0.  Law  and  Eq.  R.  315,  is  an  instance  where  a 
tresjiass,  in  March,  by  taking  a  field  of  growing  grain,  was 
punished  in  the  full  value  of  the  matured  crop,  at  the  highest 
market  price  ;  and  the  profits  derivable  from  sawing  up  logs 
were  allowed  against  a  tresji-asser  who  took  them,  ini??/r-Zw.«?i 
V.  JSfash  et  al.,  12  Maine  R.  475.  Dichinson  v.  Boyle,  17  Pick. 
R.  78  ;  Sedgw.  on  Dam.  38  to  44 ;  2  Greenlf.  on  Ev.  242,  Sec. 
253  et  seq.,  and  notes,  270  ;  Sees.  266,  267  and  notes  ;  Jeffrey 
v:  B'igelow  et  al.,  13  Wend.  R.  518. 

But,  in  cases  of  covenant  and  contract,  the  rule  will  confine 
the  party  to  the  natural  aiid  ]n'Oximate  consequence.  2  Greenl. 
Ev.  258,  Sec.  256.  Sedgwick  finds  fault  with  this  for  uncer- 
tainty, when  we  come  to  apply  it  to  particular  cases  (Sedgw. 
on  Dam.  75);  and  it  is  found  true  in  practice,  that  the  rule  is 
varied  according  to  the  view  of  the  injury  flowing  legitimately 
from  the  breach.  In  determining  whether  this  is  so, 
[*52S]  we  must  *look  to  the  nature  and  terms  of  the  under- 
taking, and  the  thing  to  be  done,  and  how  it  was  ex- 
pected and  intended  the  parties  should  enjoy  what  they  had 
bargained  for,  and  how  they  were  to  be,  and  would  be,  bene- 
fited by  the  performance,  and  damaged  b}'  a  breach  of  the 
])articular  engagement,  under  the  particular  circumstances. 
From  a  view  of  the  whole  together,  we  trace  u],i  to  the  breach 
all  the  alleged  injury  that  is  consequent  on  the  state  of  things, 
according  to  its  nature. 

Thus,  from  a  breach  of  promise  to  pay  money,  tlie  damage  is 
\\\Q  amount  with  interest.  All  advantage  from  trading,  or 
other  s]">eculation  with  the  money,  if  paid  at  the  day,  are  ex- 
cluded ;  so  are  injuries  for  want  of  it.  7  Maine  R.  54,  55.  And 
this  is  more  or  less  so  with  all  contracts  for  personal  property, 
and  for  manufactures,  and  for  labor.  They  are  cai:)able  of  an 
estimate,    or  a  valuation.      But  this  valuation  is   sometimes 
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varied,  and  made  to  embi-ace  the  fair  and  reasonable  nse  in 
addition,  where  the  property  was  intended  as  a  means  of  pros- 
ecuting one's  business.  Green  v.  Mann,  11  111.  R.  61G.  And 
again,  the  difference  in  the  value  of  property  at  different  days, 
or  places,  will  be  given,  w^hen  the  object  was  to  sell,  oT  re- 
sell for  profit.  11  111.  R.  156.  But  there  is  another  distinc- 
tion, and  that  is  between  real  and  personal  property.  Sedgvv. 
on  Dam.  47. 

Keeping  in  mind  the  views  and  distinctions  referred  to,  we 
readily  comprehend  and  reconcile  apparent  cont-adietions  in 
the  decisions,  as  to  the  true  rule  of  each  class  of  cases. 

Breach  of  contract  to  deliver  things  intended  for  consump- 
tion, or  ordinary  use,  is  compensated  by  an  amount  which  would 
have  re-purchased  and  delivered  on  the  day,  and  at  the  ]ilace 
of  performance.  Furlong  \.  Volleys  tt  al.^  30  Maine  R.  491; 
JEdgar  v.  Boies,  11  Serg.  and  Rawl.  445  ;  Owen  v.  Durham,  5 
Dana,  536. 

If  the  breach  be  in  a  failure  to  make  repairs  or  perform 
labor,  the  rule  of  damages  will  give  the  cost  of  the  repairs,  or 
what  will  hire  the  labor,  but  profits  of  a  mill  depending  on  the 
repairs  of  dam,  cannot  be  included  in  the  costs  of  repair, 
T/i(impso?i  V.  ShattucJt,  2  Metcalf  R.  615;  but  a  fair  rent  or  use 
of  the  mill  was  given  with  cost  of  improvements  for  not  fur- 
nishing them,  they  constituting  in  part  the  means  of  prosecut- 
ing business  as  a  manufacturer.     11  111.  R.  616. 

So  of  a  breach  by  refusing  to  receive  the  labor  contracted 
for,  or  its  products,  or  not  allowing  it  to  be  performed,  the 
rule  is  not  confined  to  mere  nominal  damages,  but  the  differ- 
ence between  the  cost  of  the  actual  labor,  and  the  contract  price 
of  its  products,  or  the  articles  furnished  by  it,  will  be  given 
as  damages.  Masterton  v.  The  Mayor, etc.,of  BrooMyn,!  Hill 
R.  61. 

*In  all  these  cases, both  of  trespass  and  contract,  the  ^521)] 
particular  circumstances,  situation  and  intention  of  the 
party,  and  tlie  use  of  tlie  property,  or  of  that  bargained  for,  and 
so  of  labor,  were  respected,  and  had  their  full  weiglit  in  deter- 
mining what  were  the  legitimate  damages  resulting  from  the 
bi-each.  The  same  rule,  allowing  the  profits  of  labor,  was 
sanctioned  in  PhilarJelphia,  Wilmington  <&  Baltimore  E.  R. 
Co.  V.  Howard,  13  Hawk.  R.  344,  yet  speculative  profits  are 
not  within  the  rule.  But  looking  to  the  nature  of  the  contract, 
and  the  situation  of  the  party,  that  he  obtains  his  livelihood 
upon  this  very  difference  between  tlie  cost  of  his  labor  and 
the  ])rice  to  be  paid  for  it,  tliis  difference  seems  the  natural 
damage  flowing  from  its  breach,  as  a  legitimate  consecpence 
to  a  ]:erstiu  so  situated. 
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So  a  party,  under  a  promise  of  a  lease,  moves  to  tlie  prem- 
ises, and  possession  is  then  refused,  snifers,  as  a  natural  re- 
sult, the  expense  of  such  removal.  Driggs  v.  Diuight,  17 
Wend.  R.  71. 

So  again,  a  faihire  to  furnish  machinery  for  a  steam  mill, 
will  be  compensated  by  a  reasonable  rent,  or  use  of  it,  in- 
cluding decay  of  materials,  etc.,  while  the  speculative  profits 
of  running  the  mill  will  be  excluded.  Boyle  v.  Reeder^  N.  C. 
Law  E.  607. 

I  come,  then,  to  another  class  of  acts,  contracts  and  covenants, 
having  rt^ference  in  the  effect  and  result  of  their  pei'formance, 
to  enhance  the  value  or  increase  the  products  and  enjoyment 
of  our  lands,  houses,  etc. 

Thus,  in  valuing  a  growing  oichard,  we  cannot  exclude  the 
idea  of  its  worth  to  the  premises,  and  confine  its  value  to 
young  unproductive  trees  alons.  See  13  U.  S.  Ann.  Dig.  1853, 
p.  lot).  Sec.  IS;  Mitchell  v.  Bllllnqsley,  17  Ala.  R.  391;  see 
iltid.  408,  as  to  growing  timber.  The  loss  of  stock  laid  in  for 
manufacturing,  on  a  promise  of  a  six  months'  lease  of  certain 
iron  mills,  was  included  in  the  damages  for  a  breach.  Nurse 
A'.  Barns,  T.  Raym.  li.  77.  The  value  of  an  anchor,  lost  by 
the  breaking  of  a  warranted  cable,  was  included  in  the  damages 
awarded  for  breach  of  the  warranty.  Bonadalle  et  al.  v.  Brun- 
tO)i  et  ah,  8  Taunt.  R.  535  (2  Moore,  582,  S.  C). 

The  principle  is  more  fully  illustrated  in  Dewlnt  v.  Wiltse, 
9  Wend.  R.  325,  where  the  loss  of  the  rent  of  a  tavern  stand, 
at  a  certain  landing*,  was  recovered  on  breach  of  a  covenant  to 
run  a  ferry  to  that  landing.  This  case  strongly  illustrates  the 
principle,  and  the  distinction  I  am  noticing.  The  covenantee 
owned  the  landing,  and  a  tavern  at  it.  The  ferry  was  one  of 
the  means,  or  tlie  chief  one  of  ]3assing  to  and  from  it.  Patron- 
age to  the  tavern  was  a  chief  motive  or  consideration;  yet 
nothino;  in  relation  to  the  tavern  is  inserted  or  found  in  the 
covenant.  It  is  for  running  the  ferry  to  that  landing,  near 
whicli  the  tavern  is  located.  In  assessing  the  dam- 
p530]  age  for  a  ^breach,  the  situation  of  the  ])arties  and  prop- 
erty is  considered,  and  reparation  is  made  to  include 
the  injurious  effect. 

The  covenant  before  us  is  for  the  erection  and  perpetual 
maintenance  of  sufficient  fences,  on  each  side  of  the  railroad 
through  these  lands,  for  a  crossingand  cattle  guard,  whichfences 
were  to  be  made  before  the  road  was  constructed.  Looking 
to  the  situation  of  the  respective  parties,  one  owning  and  using 
this  inclosed  "/and  for  purposes  of  tillage,  for  his  supjjort  and 
pi-ofit,  the  other  desiring  to  construct  a  railroad  through  it, 
will  the  value  of  a  young,  growing  crop,  estimated  as  it  stands 
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at  the  planting  or^  early  tillage  season,  compensate  the  farmer 
for  a  breach  of  this  covenant,  by  means  of  which  the  stock 
i:'ass  in  and  destroy  the  crop,  l;)efore  it  is  so  far  matured  as  to 
be  worth  any  more  than  the  mere  grain  planted,  and  !alK»r  of 
preparing  the  ground  and  ])!anting  it?  If  this  is  all  the  full 
extent  of  redress  of  such  a  covenant,  respecting  such  property, 
to  a  covenantee  thus  circumstanced,  it  would  surely  fall  very 
far  short  of  affording  just  and  adequate  compensation  for  the 
injury. 

A  farmer  living  upon  and  cultivating  his  own  land,  when  he 
covenants  for  fencing  protection,  and  its  peri)etnal  maintenance, 
may,  and  doubtless  wx)uld,  conten)])late  and  intend  greater  ben- 
etit  from  it  than  the  securinor  tlie  annual  value  of  the  rent  of 
the  land,  in  damage  for  a  breach,  or  the  simple  cost  of  putting 
up  and  repairing  such  a  fence.  The  feuce  is  intended  to  secure 
the  crops  to  be  planted,  cultivated,  matured  and  harvested;  in 
other  words,  the  fullest  enjoyment  of  the  land  in  the  purposes 
for  which  it  is  used,  and  intended  to  be  used.  No  construction 
of  such  a  covenmt,  respecting  such  property,  looking  to  such 
an  end,  would  do  justice  to  the  party,  which  limited  the  obli- 
gation to  the  actual  value  of  the  crop  before  maturity.  No  far- 
mer would  receive  a  covenant  for  sucli  an  object,  if  he  were 
told  beforehand  that  the  covenantor  nn'ght  destroy  his  labor 
and  prospect  at  any  season  of  the  year,  and  settle  the  injury  by 
paying  the  estimated  value  of  the  crop  at  the  time  of  destiuc- 
tion.  The  covenant  is  not  to  be  construed,  and  damages  assessed, 
as  ujion  a  failure  of  bestowing  common  labor,  or  materials  for 
its  erection,  upon  a  general  hiring  or  purchase,  nor  even  of  a 
special  contract,  unless  made  with  particular  reference  to  the 
lime  of  tillage  or  harvesting.  It  was  intended,  and  should  be 
enforced,  to  secure  the  full  benetit  to  arise  from  the  annual 
harvest  accord imi:  to  the  season. 

Under  such  a  view,  the  covenant  is  made  to  protect  or  re- 
munerate the  owner  fully,  in  the  sense  and  to  the  extent  in- 
tended by  him.  No  other  view  would,  under  such  circum- 
stances; and  these  are  the  results  and  damages  naturally 
and  necessarily  *liowing  from  such  a  covenant,  under  ^531] 
such  circumstances,  and  so  fall  within  the  legitimate 
rule. 

Evidence  tend'ng  to  show  how  much  the  land  would  yield 
each  season,  was  therefore  proper,  and  within  the  intent  of 
this  covenant.  And  so,  also,  in  fixing  a  value  upon  that 
product,  the  usual  market  value  at  the  usual  market,  at  the 
harvesting  season,  was  admissible.  Out  of  this  it  was  proper 
r<i  deduct  the  expense  of  tillage,  harvesting  and  marketing. 
The  rem  liuder  is  the  legltiniate  fruit  of  the  land,  labor  and 
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expense,  and  should  be  secured  and  awarded  as  tlie  natural 
damages  of  a  breach  of  covenant,  made  to  protect  and  secure 
hhn  in  his  annual  tillage,  by  erecting  and  maintaining  perpet- 
ually a  sufticient  fence. 

Entertaining  this  view  of  the  case,  I  am  of  opinion  the 
judgment  of  the  court  ought  to  be  atHrmed. 

Judgment  affirmed. 

Skinker,  J.  This  was  an  action  of  covenant  brought  in  the 
La  Salle  county  court,  by  Ward,  against  the  Chicago  andEock 
Island  Railroad  Company. 

Judgment  bv  default  was  entered,  an  inquest  of  damages,  in 
open  court,  was  had,  and  linal  judgment  w^as  rendered  for  the 
damages  found,  against  the  company. 

At  the  taking  of  the  inquest  of  damages,  the  company  ap- 
peared, cross-examined  the  witnesses,  objected  to  evidence, 
and  to  instructions  given  on  the  part  of  Ward,  asked  for  in- 
structions, and  excepted  to  the  rulings  of  the  court  adverse  to 
th  em. 

The  company  moved  the  court  to  set  aside  the  verdict, 
which  the  court  refused,  and  exception  was  taken. 

The  company  appealed  to  this  court,  and  assign  for  error 
the  several  rulings  of  the  county  court  upon  the  inquest  of 
damages,  and  the  refusal  to  set  aside  the  verdict.  A  bill  of 
exceptions  was  taken,  embodying  the  evidence,  the  instruc- 
tions given  and  refused,  and  the  several  decisions  of  the  court 
excepted  to. 

In  the  case  of  Morton  v.  Bailey  et  al.,  1  Scam.  213,  this 
court  hold,  that  in  case  of  judgment  by  default,  the  defendant 
is  out  of  court,  cannot  introduce  evidence,  cannot  except  to 
testimony,  and  cannot  take  a  bill  of  exceptions;  but,  that  he 
may  appear  at  the  inquest  and  cross-examine  the  plaintiff's 
witnesses. 

In  the  case  of  Gillet  et  al.  v.  Stone  et  al.,  1  Scam.  539, 
the  defendants  appeared  at  the  inquest,  took  exceptions  to  in- 
structions given  by  the  court,  moved  to  set  aside  the  verdict, 
wii'ch  motion  was  overruled,  and  exception  was  taken. 
[*532]  *This  court  held  on  error,  that  tlie  exercise  of  the 
power  to  set  aside  the  verdict,  and  grant  a  rehearing, 
was  matter  of  discretion  jn  the  circuit  court,  with  which 
this  court  could  not  interfere,  and  that  this  court  could  not 
re-examine  the  decisions  of  that  court  upon  the  inquest  of 
damages.  This  court  also  held  in  the  same  case,  that  the 
statute  relating  to  decisions  of  the  circuit  courts,  upon  mo- 
tions for  new  trials  and  for  continuances,  does  not  apply  to 
verdicts  upon  inquests  of  damages.     R.  S.  416,  Sec.  23. 
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According  to  these  cases,  tliis  court  cannot  review  the  de- 
cisions of  the  court  below  assigned  for  error. 

The  case  of  Vanlandingham  v.  Fellows,  1  Scam.  233,  de- 
cides that  on  default,  a  writ  of  inquiry  of  damages  may  issue 
to  the  sheritf,  notwithstanding  the  statute,  and'may  be  exe- 
cuted by  him,  or  his  deputies,  anywhere  in  the  county.  R.  S. 
415,  Sec.  15. 

According  to  these  cases,  there  is  little  safety  to  a  defend- 
ant, when  he  admits  the  plaintiff 's  cause  of  action  by  a  de- 
fanlt. 

Frequently  the  amount  of  damages  is  the  only  real  ques- 
tion between  the  parties,  and  why  the  defendant  should  be 
compelled  to  deny  the  cause  of  action  before  he  can  contest 
the  amount  of  damages,  cannot  be  satisfactorily  explained 
upon  principle. 

To  call  an  assessment  of  damages  a  trial,  when  the  defend- 
ant is  permitted  only  to  appear  and  cross-examine  the  plaint- 
iff's witnesses,  and  is  allowed  no  remedies  beyond  the  mere 
discretion  of  the  court  in  which  the  action  is  pending,  is  a  per- 
version of  language. 

Tlie  practice  of  assessing  damages  by  the  sheriff,  at  any  time 
and  place,  witliin  the  county  where  he  may  please,  is  fraught 
with  dangers,  ap]"'arent  to  every  one  ;  but  it  is  the  law,  and  it 
is  not  for  the  courts  to  a]->ply  the  remedy. 

In  assessment  of  damages,  the  defendant  ought  to  be  allowed 
to  contest  the  amount  of  the  plaintiff's  damages,  to  introduce 
witnesses  for  that  purpose,  and  when  the  inquest  is  taken  in 
open  court,  to  have  the  jury  instructed  as  to  the  law  ;  and  he 
ouglit  to  have  a  remedy,  in  case  he  is  deprived  of  any  right 
under  the  taking  of  the  inquest,  the  same  as  in  cases  of  ordi- 
nary trial  by  jury.  And  such  I  understand  to  be  the  opinion 
of  the  Chief  Justice ;  but  in  concurring  in  the  opinion  upon 
this  j^oint,  I  regard  the  cases  of  Gillet  et  at.  v.  Stone  et  al., 
and  Morton  v.  Bailey  et  al.,  overruled,  so  far  as  they  hold 
that  the  defendant  has  no  right,  upon  inquest  of  damages,  to 
contest  the  amount  of  the  plaintift''s  damages,  and  that  the  de- 
cisions of  the  circuit  court  upon  questions  arising  upon  the 
inquest,  when  presented  by  motion  to  set  aside  inquest,  can- 
not be  assigned  for  error.  / 

*The  remaining  questions  are  :    Did  the  court  err     [*533] 
in  permitting  the  plaintiff  to   prove    what  the  corn 
destroyed  would  have  bsen  worth  when  matured  and  prepared 
for  market ;  and  wdiether  the  court  ei-red  in  refusing  the  fol- 
lowing instruction: 

""  In  estimating  the  damages  in  destroying  the  crops,  the 
jury  should  base  their  estimate  upon  what  the  corn  was  worth 
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at  the  time  it  Avas  destroyed,  in  the  condition  it  then  -^as. 
The  jnrv  shonkl  not  estimate  the  damas^es  at  the  amount 
which  miglit  have  been  made  by  the  plaintiff,  by  raising  a 
crop  and  selhng  the  same." 

The  measure  of  damages  in  this  case  undoubtedly  is,  the 
worth  of  the  growing  crop  at  the  time  it  was  destroyed,  not 
for  immediate  use  in  the  condition  it  then  was,  but  with  a 
view  to  the  ue<3  of  the  ground  until  maturity,  with  the  right 
to  cultivate  and  harvest  the  corn.  This  is  ascertained  by  tiie 
probable  amount  of  coin  the  crop  would  produce,  and  the 
probable  value  of  the  same  in  the  market  at  the  market  sea- 
son, deducting  therefrom  the  necessary  cost  of  cultivating, 
harvestino^  and  takinty  the  same  to  market. 

The  amount  and  value  are  necessarily  hypothetical,  and 
an  opinion  npon  tliem  can  only  be  formed  by  taking  into  con- 
6idei*ation  the  average  product  or  yield  of  like  crops,  at  the 
place  and  under  like  circumstances,  and  the  average  value  of 
corn  in  the  market  at  tlie  place  and  time  of  market,  and  tak- 
ing into  consideration  all  facts  tending  to  enhghten  the  mind 
n])on  these  points.  In  other  words.  What  would  a  prudent 
man  have  been  justified  at  the  time  m  giving  for  the  crop, 
with  a  view  to  its  maturity,  with  the  right  to  cultivate  and 
harvest  the  same,  and  to  have  it  reasonably  secure  from  de- 
struction while  maturing,  under  all  the  lights  the  facts  capable 
of  proof  would  afford  him. 

This  being  an  action  ex  contractu,  1  cannot  concur  in  the 
opinion  of  the  Chief  Justice  upon  the  question  of  the  measure 
of  damages.  The  instruction  was  ])roperly  refused,  because  it 
is  too  narrow,  leaving  the  jury  to  infer  that  the  measure  of 
damages  was  the  value  of  the  crop  for  use  in  its  then  condi- 
tion, without  reference  to  its  final  maturity,  and  excluding  tlie 
right  to  TA&e  the  ground  for  cultivation  and  removal  of  fhe 
crop,  with  the  right  to  the  security  of  sufficient  reasonable 
inclosures. 

I  cannot  perceive  there  was  error  in  permitting  the  plaintiff 
to  prove  what  the  crop  would  have  been  v/orth  when  matured. 

It  is  not  the  jjrice  of  corn  in  the  market,  at  the  particular 
market  season  of  this  crop,  that  is  to  control  the  question  of 
damages  in  this  case,  nor  do  I  understand  such  to  liave  been 
the  object  of  tlie  evidence  ;  but  I  can  see  no  objection,  for  the 
purpose  of  ascertaining  the  general  or  average  maiket  value 
of  corn,  and  therefrom  ascertaining  the  present  prob- 
[*534:]  able  value  of  *a  growing  crop,  to  proof  of  such  value 
for  a  series  of  years  up  to  the  time  of  trial. 

This,  certainly,  would  enlighten  the  jury  as  to  the  chances 
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of  market  prices,  and  the  probable  value  of  tliis  crop  at  the 
time  of  its  destruction. 

I  regret  that  time  will  not  permit  a  full"  examination  of 
the  questions  involved  in  this  case,  with  reference  to  the  au- 
thorities. 

I  concm*  in  affirming  the  judgment, 

Caton,  J.  I  agree  that  the  defendant  may  present  the 
facts  which  occurred  on  the  taking  of  the  inquest  by  affidavit, 
if  taken  before  the  sheriff;  or  by  the  certificate  of  the  judge, 
as  well  as  by  affidavit,  if  taken  in  open  court,  on  a  motion  to 
set  aside  the  inquest ;  and  may  assign  for  error  tlie  decision 
of  the  court  overruling  such  motion. 

I  agree  to  the  rule  of  damages,  as  laid  down  by  Mr.  Jus- 
tice Skinmer,  but  I  do  not  think,  for  the  ]nTrpose  of  ascer- 
taining the  value  of  the  growing  crop  at  the  time  it  was  de- 
stroyed, that  it  was  competent  to  prove  matters  ex ^cM  facto, 
as  the  value  of  corn  after  that  croj)  might  have  matured,  or 
that  a  storm  or  fire,  which  subsequently  occurred,  must  have 
destroyed  the  crop,  I  think  the  amount  of  damages  should 
be  determined  in  this  case,  by  evidence  of  facts  existing 
at  the  time  of  the  breach  complained  of,  and  the  judg- 
ment of  men  a])plied  to  those  facts,  the  same  as  if  the  in(|uest 
had  been  taken  the  same  day  the  crop  was  destroyed.  The 
rule  of  evidence  is  different  in  some  cases  of  to-rt. 


George  A,  Ckook  et  cd.  v.  The  People. 

Appeal  from  Peoria. 

Cttamgk  of  venur — Information  for  contempt. — Information  fweoa- 
tempfcs.  are  not  within  the  nieanino;  of  the  fifth  section  of  the  chapter  in 
relation  to  cliange  of  vt^nue,  in  tli-e  Revised  Statutes. 

Pkockedino  f-OR  cosTKMPT— Nature  of.— A  iw-oceediog  for  ooHtempt 
for  disobeying  an  injunction,  is  an  behalf  of  the  people,  and  tt"  coninaeneed 
before,  may  be  prosecuted  after  the  injunction  is  dissolved. 

Same — Practice.— In  such  a  proceeding,  proofe  may  be  taken  to  contra- 
dict the  answers  of  the  ■pjjciy  to  the  interrogatories  pi-opoKnd«d  t)0  him.  _  In 
a  proceeding  at  law,  it  is  otherwise,  if,  in  his  answers,  tlie  party  pui-ges  him- 
self of  the  imputed  contempt.        / 

This  was  a  proceeding  against  the  appellants,  for  a  contempt 
for  a  breach  of  an  injunction. 

*Tlie  record  in  this  case  shows,  that  on  the  twenty-  [*535] 
third  day  of  June,  A.  D.   1853,  one  Daniel  O'Eeefe 

Cited;  60  III,  lOS;  61  lU.  206. 
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filed  in  the  Circuit  Court  of  Peoria  county,  a  bill  in 
chancery,  for  an  injunction  against  the  said  George  A. 
Crook,  Hart  P.  Aneker,  and  one  William  Senior.  That  an 
injunction  was  allowed  and  a  writ  issued  by  the  clerk  of  the 
said  Circuit  Court,  on  the  day  of  the  filing  of  the  bill,  and 
tliat  the  writ  of  injunction  was  duly  served  on  the  ap].)ellants, 
by  the  sheriff  of  Peoria  county,  on  the  24th  day  of  June,  A. 
D.'1853. 

That  on  the  6th  day  of  July,  1853,  an  affidavit  of  Daniel 
O'Keefe,  complainant  in  said  bill,  for  an  injunction,  Avas  filed 
in  the  Circuit  Court  of  Peoria  county,  charging  the  said 
George  A.  Crook  and  Hart  P.  Aneker,  with  a  breach  of  said 
'injunction.  That  upon  the  filing  of  such  affidavit,  a  writ  of 
attachment  was  issued  by  the  clerk  of  the  said  Peoria  Circuit 
Court,  against  the  said  appellants,  requiring  them  to  appear 
forthwith  before  the  judge  of  said  Circuit  Court,  at  a  rule  day 
of  said  court,  to  answer  for  a  breach  of  said  injunction.  And 
that  said  writ  was  duly  served  by  the  sheriff  of  Peoria  county, 
on  appellants. 

That  on  the  7th  day  of  July,  1853,  the  judge  of  said  Circuit 
Court,  after  hearing  the  evidence,  ordered  that  the  said  ap- 
pellants enter  into  a  recognizance  for  their  a]3pearauce  at  the 
next  term  of  the  Circuit  Court  of  Peoria  county,  after  the 
mak'ng  of  said  order. 

That  at  the  September  term  of  said  Peoria  Circuit  Court, 
1853,  the  said  appellants  filed  their  aflidavit  for  a  change  of 
venue  of  said  j^roceedings,  and  that  the  venue  was  changed  to 
the  county  of  Tazewell. 

That  at  the  October  term  of  the  Tazewell  county  Circuit 
Court,  1853,  the  said  Circuit  Court  ordered  that  the  said  pro- 
ceedings for  contempt,  be  remanded  to  the  county  of  Peoria. 

It  also  a])pears  from  the  record,  that  tlie  venue  of  the  said 
injunction  bill  was  also  changed  to  the  Tazewell  county  Cir- 
cuit Court.  And  that  at  the  October  term  of  the  said  Taze- 
well Circuit  Court,  1853,  the  injunction  was  dissolved  and  the 
bill  dismissed.  That  the  proceedings  against  the  said  appel- 
lants, for  contempt  for  a  breach  of  said  injunction,  were  com- 
menced before  the  change  of  venue,  either  of  the  case  for 
contempt  or  the  injunction  suit;  and  all  the  proceedings  in 
the  contempt  suit,  afterwards  had,  were  only  a  continuation  of 
the  same  proceedings.  The  appellants  assigned  the  following 
erroi's : 

The  Circuit  Court  of  Tazewell  county  erred  in  remanding 
the  cause  to  Peoria  county. 

The  Circuit  Court  of  Peoria  county  had  no  jurisdiction  of 
the  cause,  after  the  change  of  venue  to  Tazewell. 
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*Said  court  erred  in  admitting  oral  evidence  after     [*530] 
defendants,   appellants,   had  answered  the  interroga- 
tions. 

The  court  erred  in  issuing  an  attachment  after  dissolution 
of  injunction  and  dismissal  of  the  bill  in  the  chancery  suit. 

The  proceedings  in  this  case  were  had  before  Pkters, 
Judge,  at  May  term,  1 855,  of  the  Peoria  Circuit  Court. 

N.  H.  FuKPLE,  for  Appellants. 

E.  ]Sr.  Powell,  for  The  People. 

ScATES,  C.  J.  Informations  against  persons  for  contemiits, 
in  disturbing  the  order  of  court  in  its  presence  or  out  of  it, 
for  breach  of  injunctions,  and  disobeying  its  orders  and  de- 
crees, and  such  like,  are  not  Avithin  the  meaning,  nor  of  the 
character  of  informations,  in  the  5th  section  of  the  act  in  rela- 
tion to  change  of  venue,  Rev.  Statutes,  528.  Informations, 
within  the  meaning  of  said  act,  are  such  as  are  punishable 
under  the  provisions  of  the  criminal  code,  upon  presentment 
of  the  grand  jury,  informations  ti^ed  ex-officio  by  the  State's 
attorneys,  and  on  appeals  from  justices  of  the  peace,  etc. 
The  order  of  the  Peoria  Circuit  Court,  changing  the  venue  in 
this  case,  was  simply  void,  and  did  not  have  the  eftect  to 
divest  the  court  of  its  jurisdiction,  and  no  order  of  the  Taze- 
well Circuit  Court  was  necessary  to  re-instate  it.  Consequently, 
there  was  no  case  for  the  application  of  the  rule,  as  laid 
down  in  The  People  v.  Scates,  3  Scam.  P.  355,  and  the  Taze- 
well Circuit  Court  could  not  accpiire  jurisdiction  under  a  nuga- 
tory order  of  another  court. 

In  the  examination  of  the  merits  of  the  remaining  ques- 
tions, raised  in  the  assignment  of  errors  and  arguments,  we 
would  be  understood  as  distinctly  waiving  any  determination, 
whether  a  defendant  in  a  criminal  information  for  a  contempt, 
can  appeal  or  maintain  a  writ  of  error.  See  in  the  case  of 
Fates,  4  John.  Rep.  353,  a  very  full  examination  and  discus- 
sion of  the  doctrine  of  contempts,  and  the  mode  and  power  of 
revision. 

The  first  objection  "we  notice  is,  that  no  attachment  for  a 
contemyt,  by  i)reach  of  an  injunction,  can  issue,  after  the  dis- 
solution of  the  injunction.  The  case  cited,  Iloat  v.  Ilolhein, 
2  Edw.  Ch.  R.  188,  does  not  lay  down  the  rule  in  reference  to 
issuing  an  alias  attachment  after  dissolution.  The  party  there 
had  never  been  charged  and  proceeded  against  for  the_  al- 
leged contempt,  during  the  continuance  of  the  injunction. 
Ilere  they  had  been  under  recognizance  to  answer. 
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When  the  charge  is  made,  it  becomes  a  distinct  i^roceeding 
on  behalf  of  the  people,  and  will  not  dei3cnd  upon  the  contin- 
uance of  the  injunction.  Allhorgh  an  ap|;lication 
[*537]  for  an  Attachment  originally,  might  be  refused,  after 
dissolution  of  the  injunction,  yet  a  pending  accusation 
would  not  be  dismissed.  There  might  be  cases  where  Ihs 
breach  would  nrake  the  further  continuance  of  the  injunction 
useless  and  of  no  avail  to  tlie  party.  Proceedings,  as  for  a  con- 
tempt, as  a  means  of  securing  and  enforcing  the  civil  remedy, 
are  recognized  as  a  right  of  the  iiarty  in  inteiest.  IlawJey 
et  al.  V.  Bennett.,  4  Paige  Ch.  P.  163,  and  distinguishable 
from  a  merely  criminal  contempt.  Tn  Xew  York  it  is  in- 
tended and  enforced,  to  make  ]  art  satisfaction  for  the  dam- 
age done  the?  ]"arty  by  the  breach.  Rogers  v.  Pattepsrm,,  4 
Paige  Ch.  R.  455  ;  Tlawlcy  et  al.  v.  Bennett.,  4  Paige  Ch.  P. 
165;  Albany  Crtt/  BanJcx.  Schermerhorn,  9  Paige  Ch.  R.  374; 
People  V.  S2?ci.ldlnfj,  2  Paige  P.  328.  Although  our  practice 
may  not  allow  any  com!)ensation  to  the  complainant,  out  of 
the  line  assessed,  yet  its  imposition  upon  the  defendant,  is  his 
only  remedy,  with  imprisonment,  for  the  protection  of  his 
rights  under  the  injunction.  Presented  for  the  purpo^^es  of 
affording  civil  redress,  there  is  no  solidity  in  the  ol)jection  to 
the  taking  proofs  on  the  jiart  of  the  prosecution,  to  contra- 
dict defendant's  an--^wers  to  the  interrogatories  filed.  Such  is 
the  general,  though  it  may  not  be  the  universal,  practice, 
whether  on  a  motion  to  show  cause  why  the  attachment 
should  not  issue,  or  upon  hearJno-  of  the  contempt,  llather- 
fordY.  Metcalf\  5  Hayw.  P.  (tenn.)  60.  61,  etc.;  Under- 
wood^ s  ease,  2  Humph.  P.  46  ;  llatoJeyy.  Bertnett,  4  Paige  P. 
164;  McCredle  v.  Senior,  4  Paige,  380;  Rogers  v.  Paiterson, 
4  Paige  P.  454,  455;  'Albany  Gtty  Bank  v.  ISchermerlwrn.,  9 
Paige,  374,  375;  The  People  v.  Spalding,  2  Paige  326; 
Contra  JltirdocFs  case,  2  Bland.  P.  461.  In  Underwood's 
case,  2  Humph.  P.  48,  the  court  lays  down  the  proper  distinc- 
tion between  the  course  of  pract'ce  in  courts  of  law  and  equity, 
and  mere  contempts,  and  acts  that  are  treated  as'  contemj^ts 
for  the  enforcement  of  orders  and  decrees,  as  part  of  the 
remedy  sought.  "  In  cases  of  common  law,  the  defendant 
will  be  discharged,  if,  by  his  answer,  to  interrogations  filed, 
lie  make  such  a  statement  as  will  free  him  from  the  imputed 
contempt,  and  that  opposing  testimony  will  not  be  lieard," 
and  "  in  eases  in  chancery,  the  truth  of  the  defendant's  state- 
ment in  reply  to  interrogatories  fi'ed,  may  be  coiitrovcrted  on 
the  other  side,  and  the  whole  matter  be  inquired  into  and 
ascertained  by  the  court."  And  this  is  fully  sustained  in  the 
case  of   Yates,  4  John.  P.   372,  where  the  judgment  is  held 
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conclusive  of  tlie  contempt  npon  a  habeas  corj)us,  and  a 
strong  donbt  expressed  of  a  ]x)wer  to  revise  iii)on  apjeal  or 
writ  of  error.  Ibid.  p.  353.  Lord  Mansfield  recognized  tlie 
same  distinction  in  the  Khig  v.  Vaughn.,  2  DoiigHiss  11.  510, 
wheje  he  states  the  ]:^ractice  in  chancery  to  be,  to 
take  testimony  *on  both  sides.  4  Black"  Com.  288.  [*538] 
Blackstone  nutes,  also,  tlie  distinction  that  exists  as 
to  the  natnre  and  object  of  proceeding  as  for  a  contempt. 
Where  the  contempt  is  by  a  party  to  the  suit,  and  connnitted 
by  disobadlence  to  any  rale  or  order,  such  as  payment  of 
costs  or  money,  the  proceed"ng  for  contempt  is  in  the  nature 
of  a  civil  execution  on  the  decree,  to  enforce  payment  by  per- 
e-onal  process.  Proceedings  for  contempt  for  breach  of  in- 
junction, are  of  a  kindred  natnre,  to  preserve  the  subject  mat- 
ter of  the  disiMite,  in  the  same  condition  it  is,  or  such  condi- 
tion as  will  enab'e  the  court  to  administer  fnll  relief  and 
justice  eventually.  4  B'ack.  Com.  285.  See  Dane  Abrid. 
Cap.  22i>,  art.  4;  1  Harrison  Chancery,  202.  ■ 

The  party  then  may  controvert  the  answers  in  a  case  like 
this.  If  the  affidavits  taken  on  the  hearing,  are  before  us  in 
the  record,  which  I  altogether  doubt,  yet  no  objection  was 
taken  to  looking  into  them,  we  find  abundant  reason  for  dis- 
missing tlie  injunction,  and  it  may  be  the  bill  itself,  in  the 
breach  shown.  The  mischiefs  intended  to  be  prevented  by 
the  injunction,  had  been  irreparably  committed  by  the  bi'each, 
ind  its  continuance  would  appear  to  be  without  object.  The 
house  was  underni'ned  and  the  walls  thrown  down.  When 
the  attachment  had  been  granted  for  the  breach,  and  a  irose- 
cution  instituted  to  ]nmish  its  authors,  the  bill  might  well  be 
dismissed,  and  the  comolainimt  proceod  at  law  to  recover  his 
damages,  while  he  proceeded  with  the  attachment  for  redress 
by  tine  for  contempt.  We  do  not  think  this  proceeding  was 
discontinued  l)y  dismissing  the  bill. 

Judgment  below  approved. 

Judgment  affirmed. 
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Benjamin  L.  T.  Boueland  v.  The  County  of  Peoria 

et  al. 

Appeal  from  Peoria. 

Surveying  and  platting  town — Surveyor's  compensation — Statute 
OP  FRAUDS — Memorandum. — The  County  Commissioners  of  Peoria  sur- 
veyed and  platted  the  town  of  that  name,  and  sold  the  lots;  the  surveyor 
was  to  have  two  lots  for  his  services,  and,  at  the  sale,  two  lots  were  marked 
on  the  list  of  lots  as  sold  to  him,  an  allowance  having-  been  made  for  his 
services  corre?ponding  with  the  price  of  the  lots,  which  allowance  was  not 
called  for  by  the  surveyor:  Held,  that  these  several  memorandums  were 
sufficient  to  take  the  case  out  of  the  statute  of  frauds,  as  between  the  county 
and  the  surveyor. 

Entries — List  op  lots — Not  coNSTRucTn^E  notice. — But  such  entries, 
orders,  and  proceedings,  are  not  constructive  notice  of  the  sale  to  subse- 
quent purchasers. 
[*539]        Same— Record  OF  county  commissioners'  court. — *The  records 
of  the  County  Commissioners'  Court,  showing  pales  of  land,  are  not 
notice;  the  purchaser  should  have  his  title  recorded  in  the  proper  office. 

Sale  to  A.,  subsequent  sale  to  B. — Proceeds  a  trust  fund. — If  the 
County  Commissioners  sell  land  to  A.  and  take  the  pay  therefor,  and  do  not 
give  title,  and  six  years  afterwards  sell  the  land  to  B.,  they  will  be  held,  as 
trustees,  to  pay  A.  the  price  received  from  B.,  with  interest  thereon. 

Statute  of  limitations. — The  bar  of  the  statute  of  limitations,  will  not 
be  applied  short  of  the  time  that  would  bar  an  ejectment. 

The  complainant  by  his  bill  alleges,  that,  on  May  2nd,  1826, 
the  county  of  Peoria  was  possessed  of  north-east  fractional 
quarter  section  nine,  township  eight  north,  range  eight  east  of 
fourth  principal  meridian,  on  which  the  seat  of  justice  for  that 
county  had  been  located,  and  then  was  located.  County  hav- 
infii:  acquired  a  pre-em])tion  right  to  the  land  under  the  act  of 
26th  May,  1824. 

On  said  2nd  May,  1826,  county  commissioners,  at  a  session 
of  court,  passed  the  following  order,  which  was  entered  of 
record : 

"  Ordered,  That  the  town  of  Peoria  be  re-surveyed;  that  the  streets  all 
run  parallel  with  the  river;  the  front  street  shall  remain  the  same  width 
it  now  is,  and  all  the  other  streets  shall  be  one  hundred  feet  wide;  that  the 
blocks  remain  the  same  size  they  now  are.  Each  full  lot  to  be  seventy-two 
feet  front  and  one  hundred  and  eighty  feet  deep;  that  each  full  lot  shall  con- 
tain ten  lots;  and  that  William  Holland  be  authorized  to  emjjloy  suitable 
persons  to  complete  the  same,  under  his  superintendence." 

On  the  same  day,  the  court  made  and  entered  of  record,  an 
order,  as  follows : 

Cited:  Recording  acts,  constructive  notice.  16  111.  450j  17  III.  314;  18 
111.  113;   77  111.  293.     Interest,  8  Bradw.  42. 

55-1 


JUNE   TEEM,  1855.  539 

Bourland  v.  The  County  of  Peoria  et  al. 

"  Ordered,  That  the  clerk  of  this  court  be  authorized  to  advertise  a  sale 
of  lots  in  the  town  of  Peoria,  on  the  10th  day  of  July  next,  and  that  the 
terms  of  sale  be  as  follows :  ten  per  cent,  cash,  and  the  residue  in  twelve  and 
eighteen  months." 

Holland  employed  TVilliam  S.  Hamilton  to  survey  the  town, 
nnder  the  order,  who  did  so  under  the  superintendence  of 
Holland,  the  price  of  the  work  being  §58.75. 

On  the  8th  July,  1826,  the  county  commissioners'  court 
passed  the  following  order,  which  was  entered  of  record. 

"  Ordered,  That  the  following:  be  the  terms  of  sale  of  lots  in  the  town 
of  Peoria,  at  the  sale  on  the  10th  day  of  July,  A.  D.  1826,  to  wit:  purchasers 
to  pay  ten  per  cent,  down,  and  the  balance  in  three  equal  payments,  at  six, 
twelve,  and  eighteen  months,  and  give  notes.  Purchasers  who  do  not  com- 
ply with  the  above  conditions,  will  make  themselves  li.ible  for  the  ten  per 
cent,  on  such  lot  or  lots  as  they  may  bid  off.  as  a  forfeiture,  without  any 
claim  on  such  lot  or  lots.  County  orders  will  be  received  for  any  part  or 
the  whole  of  the  purchase  money.  No  title  will  be  given  until  the  terms  of 
the  sale  are  complied  with,  and  the  patent  received." 

On  the   10th  July,  1820,  county  commissioners  agreed  that 
Hamilton  should  have  two  lots  for  making  the  survey. 
On  the  *12th  July,  1828,  said  court  made  and  entered     [*540] 
of  record  the  following  order  : 

"  Ordered,  That  the  treasurer  pay  William  S.  Hamilton  fifty-eight  dol- 
lars and  seventy-five  cents,  for  surveying  the  town  of  Peoria,  for  which  he 
has  agreed  to  take  two  town  lots." 

On  the  same  13th  July,  1826,  said  court  caused  to  be  en- 
tered on  their  records  a  list  of  lots  in  Peoria,  sold  at  the  sale 
cm  the  10th  of  same  month,  by  wliieh  it  appears  that  Wm. 
S.  Hamilton  purchased  lots  eight  and  nine  in  block  one,  in 
Peoria,  for  $58.75. 

That,  in  fact,  Hamilton  hid  off  said  two  lots,  in  payment  for 
the  sum  the  couatv  owed  him.  That  the  orders  and  entries  of 
tlie  court  show  that  ffct,  and  a.-e  notice  to  all  subsequent  pur- 
chasers. 

Since  the  town  was  laid  off,  it  has  been  incorporated  as  a 
city,  and  is  now  called  the  city  of'Peoria. 

Oount\'  commissioners  have  never  made  a  deed  to  Hamilton 
or  com;.>!ainant ;  but,  on  the  contrary,  a.bout  the   2nd  May, 

1832,  sold  the  lots  to  one  Goorge  Morton  for  $200  ;  worth  then 
81,000  ;  and  on  7th  March,  1835,  made  a  deed  to  Morton  for 
said  lots.     Worth  then  Sl,500. 

That,  before  the   deed  to  Morton  was  made,  on  2nd  Dec, 

1833,  the  sale  to  Morton  was  refcinded  by  the  county  commis- 
sioners' court,  and  on  the  4th  Juno,  1834,  the  rescinding  order 
was  rescinded.  Hamilton  never  demanded  a  deed ;  such  demand 
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would  have  been  useless  after  the  sale  and  deed  to  Morton,  in 
1835. 

On  the  1st  March,  1837,  Morton  conveyed  lot  eight  to 
"William  Morrison. 

On  the  15th  March,  1836,  he  conveyed  the  undivided 
half  vf  lot  nine  to  Joseph  C.  Laville. 

On  the  8th  March,  1836,  Morton  conveyed  the  undivided 
half  of  lot  nine  to  Peter  Li\ingston  and  Andrew  Corey. 

^  The  bill,  then,  shows  several  subsequent  conveyances  of  lot 
nine  to  various  ]jersons,  who  are  made  defendants. 

On  the  _8th  April,  1849,  Wm.  S.  Hamilton  sold  and  con- 
veyed all  his  interest  to  the  complainant,  and  copy  of  deed  ex- 
hibited. 

Complainant  charges  that  defendants  hold  the  lots,  or  parts 
of  them,  in  trust  for  him;  he  having  the  oldest  equitable  title; 
they  being  subsequent  purchasers,  with    notice  of  his  equity. 
Defendants  have  failed  to  make  a  deed,  either  to  Hamilton  or 
coniplainant.     That  the  county  failed  to  pay  Hamilton  or  com- 
plainant the  value  of  the  lots,  at  the  time  they  were  sold  to 
Morton,  or  at  the  time  they  were  conveyed  to  him,  or  the  value 
of  the  lots  at  this  time,  nor  ever  paid  Hamilton  or 
[*541]     complainant  *any thing  on  account  of  said  lots,  or  the 
sale  thereof  to  Hamilton. 
The  bill  prayed  that  defendants  may  be  compelled  to  convey 
eaid  lots  to  complainant ;  that  if  this  sfecilic   relief  cannot  be 
granted,  the  county  of  Peoria  be  compelled  to   pay  him  the 
full  value  of  said  lots  in  money;  and  for  general  relief. 
The  bill  was  filed  Aug.  9, 1S49. 

The  ansvv-er  of  tlie  county  of  Peoria,  admits  the  ownership 
of  land,  location  of  the  county  seat,  and  all  the  orders  of  the 
county  commissioners'  court,  as  charged. 

Denies  that  there  was  any  specific  agreement  between  county 
and  Hamilton,  as  to  lots  eight  and  nine,  other  than  apj^ears  in 
said  exhibits.  Insists  that  Hamilton  should  have  complied  with 
terms  of  sale,  and  taken  a  hond,  or  writing,  as  evidence  of  the 
sale,  which  was  not  done. 

That,  at  the  time  of  sale  to  Morrison,  county  had  no  notice 
of  a  sale  of  those  specific  lots  to  Hamilton;  he  not  having  com- 
plied with  the  terms  of  the  sale,  presented  any  certificate  or 
order  to  the  treasury,  etc. 

Denies. that  Hamilton  received  the  lots  for  the  sum  due  him 
from  the  county,  as  charged,  although  he  might  have  so  de- 
signed. 

Denies  that  lots  were,  at  the  time  of  the  sale  to  Morton^ 

worth  $500  each;  Morton  ]^aid  the  full  value  for   them,  $200. 

That  Hamilton's  claim  to  the  lots  and  the  money  is  barred 
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bv  lapse  of  time,  more  than  twenty  years  having  accrued  since 
the  sale  to  him;  (Sa^e  to  Morton,  Miy  2, 1832  ;  deed  to  him, 
March  7,  1835  ;  bill  Hied  Aug.  9,  1849.) 

In^^ists  that  the  debt,  if  any  exists,  from  the  county  to  Ham- 
ilton, is  not  assignable,  and  that  complainant  has  no  right  to  sue 
therefor  in  his  own  name. 

The  answer  of  Morrison  admits  the  ownership  of  the  prop- 
erty b}^  the  county,  and  that  it  was  laid  out  into  lots,  as  stated 
in  the  bill.  That  the  county  sold  and  conveyed  to  Morton,  for 
^200,  as  charged;  and  denies  all  the  other  allegations  ;  and  in- 
sists u})on  the  lapse  of  time  as  a  defense  against  complainant's 
equity. 

Tiie  answer  of  George  Morton  admits  the  ownership  of  the 
county;  that  the  land  was  laid  out  in  lots;  that  lot  (8)  was  sold 
to  him  by  Morrison,  and  the  undivided  half  of  (9)  to  Laville, 
and  the  undivided  half  of  said  half  to  Miller  and  Griggs,  and 
undivided  half  was  sold  and  conveyed  to  Peter  W.  Livingston 
and  Andrew  Corey,  as  charged.  Denies  any  knowledge  of 
other  cc'nveyances. 

Denies  all  the  residue  of  the  cliarges,  etc.,  and  insists  on  the 
lapse  of  time  as  a  defense. 

The  answer  of  Stephen  Griggs  admits  the  county  owned  the 
land  ;  sale  to  Morton,  and  deed  to  him  ;  platting  of  the 
town ;  *the  sale  of  the  lots  by   Morton.,  and  all  the     [*542] 
conveyances    except    that    from    Hamilton   to   com- 
plainant. 

Denies  all  the  other  allegations  in  bill,  and  insists  upon  the 
lapse  of  time  as  a  defense. 

Keport  tiled  May  3Uth,  1853. 

Same  day  bill  taken  as  confessed,  as  to  all  the  defendants  ex- 
r.ept  Morton,  Morrison,  the  county,  and  Griggs,  who  alone  had 
answered. 

The  court.,  on  hearing.,  dismissed  the  hill. 

Errors  assigned  :   1.  Dismissing  coni;>lainant's  bill. 

2.  In  not  decreeing  a  conveyftnee  of  the  lots,  as  prayed  for. 

3.  In  not  rendering  a  decree  in  favor  of  complainant,  for 
the  value  of  the  lots  at  the  time  of  sale  to  ooinplainant,  or  at 
time  of  sale  or  conveyance  to  Morrison,  or  at  the  time  of  tiling 
the  bill;  with  interest. 

The  cause  was  heard  before  Peters,  Judge,  at  March  term, 
1855,  of  the  Peoria  Circuit  Court. 

K!  H,  Pueple,  for  Appellant. 

Manning  and  Merkiman,  for  Appellees. 
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ScATES,  J.  As  between  the  connty  of  Peoria  and  Hamilton, 
we  have  no  doubt,  from  the  allegations,  exhibits  and  answers, 
tliat  Hamilton  pm-chased  and  paid  for  lots  eight  and  nine,  block 
one,  in  controversy.  While  the  entries  do  not  specify  this 
arrangement  particularly,  yet  taking  the  dates  of  the  service 
in  surveying  and  platting  the  town,  the  terms  of  sale  and  pay- 
ment, the  entry  on  the  sale  book,  the  price,  and  the  allowance 
of  the  order  for  services,  two  days  after,  of  the  exact  price  of 
the  lots  previously  bid  off,  and  the  memorandum  as  part  of  the 
allowance,  the  county  order  being  receivable  in  full  payment, 
etc.,  all  taken  together,  with  the  fact  that  Hamilton  never 
called  for  the  county  order,  etc.,  and  we  can  entertain  no  doubt 
that  he  bid  off  the  two  lots  with  the  view  to  payment  for  his 
surveying,  and  that  such  was  the  mutual  understanding  and 
arrangement  of  the  parties.  These  several  memorandums  are 
a  sufHcient  writing  and  signing  by  the  party  to  be  charged 
therewith,  to  take  the  ca.se  out  of  the  statute  of  frauds,  and 
we  think  sufHciently  mutfual  and  certain  in  the  description  of, 
and  as  to,  what  property  was  sold,  to  be  capable  of  a  specific 
enforcement  in  a  court  of  equity.  1  John.  Ch.  R.  274;  9  Paige 
R.  292;  3  Yerg.  R.  23;  2  Vernon  R.  416;  2  A.  K.  Marsh.  R. 
346 ;  4  Cond.  R.  144 ;  2  Sumn.  R.  293.     We  should  have  no 

hesitation  in  so  holding  in  this  case,  and  ordering  tlie 
[*543]     decree  accoidingly,  if  it  were  not  for  *intervening 

rights  of  third  ]  ersons,  who  claim  to  be  innocent  pur- 
chasers, without  notice.    And  such  they  appear  to  us  to  be. 

To  sustain  them  as  such,  however,  we  must  hold  that  the 
sale  book  kept  of  that  sale  by  the  county  commissioners'  court, 
and  the  order  book  in  which  they  entered  their  official  acts  as 
a  court,  were  not  constructive  notice  of  such  sale  to  subsequent 
purchasers.  The  case  is  strongly  put  too,  that  ministerially 
and  individually,  as  county  connnissioners,  the  members  of  th?- 
court  had  no  power,  under  tlie  laws,  to  act  in  relation  to  tlie 
surveying,  platting,  ordering  sales,  fixing  the  terms  and  condi- 
tions of  sale,  selling  and  conveying  of  the  lands  of  the  county, 
in  town  lots  or  otherwise,  but  that  their  acts,  or  most  of  them, 
for  these  purposes,  must  be  as  a  court,  and  of  their  acts  as  such, 
the  law  required  a  record  to  be  kej)t.  That  being  required  to 
keep,  and  liaving  made  and  kept  that  record,  it  is  notice  of 
wdiat  it  contains,  in  relj^tion  to  the  title  of  the  county,  to  all 
subsequent  purchasers  of  them.  The  recoj-ding  acts  for  the 
purposes  of  information  and  eonstructiAC  notice,  have  not  al- 
tered or  abolished  the  rules  of  equity,  in  relation  to  actual  and 
constructive  notice,  by  other  means  than  the  recording  acts. 
2  Scam.  R.  501 ;  4  ibid.  117.  But  while  all  tliis  is  true,  it  is 
also  ti'ue,  that  the  legislature,  and  not  the  court,  must  add,  and 
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declare  tlie  existence  and  effect  of  otlier  records,  as  construct- 
ive notice  of  title  and  incumbrance.  Such  effect  is  given  to 
judgments,  bj  declaring  a  lien  upon  the  lands  in  the  county, 
without  declaring  the  existence  of  such  judgment  to  be  con- 
structive notice.  But  it  must  have  such  effect  as  notice,  in  or- 
der to  give  it  effect  as  a  lien,  and  we  must,  consequently,  so 
treat  and  hold  it.  Such,  too,  is  the  effect  of  the  levy  of  an  at- 
tachment when  followed  by  a  judgment. 

So,  too,  I  presums,  would  ba  the  levy  of  ^  fieri  faGias  from 
another  county,  when  levied  before  the  statute  which  required 
the  tiling  of  such  levy  with  the  circait  clerk  and  the  recorder, 
and  declared  its  effect  as  notice  to  be  from  such  filing.     These 
orders  of  the  county  court,  and  we  may  admit  this  sale  book, 
were  records;  but  still  every  matter  of  record  is  ^oi  consiruct- 
ive  notice  of  the  subject  matter  of  it  to  all  strangers.     JSTo  such 
effect  has  been  given  to  these  records  by  the  recording  or  other 
laws  of  the  State,  nor  can  such  effect  be  claimed  for  them  by 
reason  of  their  affecting  the  land  like  judgments,  and  such 
mesne  and  final  process  referred  to.     In  tracing  title  to   or 
through  the  county,  as  through  or  from  any  other  vendors,  we 
should  go  to  the  recorde]''s  books,  and  to  the  judicial  records 
and  levies,  where  evidences  of  conveyances,  contracts,  incum- 
brances and  liens  are  kept  and  to  be  found.      Cfioicyau  v.  Jones 
et  al.,  11  111.    R.   323.     We  conceive  that  the  law 
would  no  more  *require  us  to  search  the  county  rec-     ['^544] 
ords,  for  contnicts  or  conveyances  of  land,  than  it 
would  require  us  to  search  the  private  depository  of  individu- 
al vendors.     It  may  be  true  that  the  county   connnissioners 
could  only  bind  the  coimty  by  entries  of  record,  or  by  actual 
conveyance,  and  yet  the  place  to  notify  and  charge  strangers 
with  their  acts,  is  the  same  for  them  as  for  individuals,  and 
other  corporations  who  may  be  able  only  to  bind  themselves 
on  the  records  of  their  company.     It  is  needless  to  go  into  an 
inquiry  as  to  what  acts  of  the  county  commissioners'  court  are 
matters  of  record,  and  as  to  whom,  and  to  what  extent,  they 
are  notice.     Persons  may  purchase  of  the  county,  as  they  do  of 
individuals,  at  their  own  hazard,  without  investigating  their  title, 
protecting  themselves  or  not,  by  covenants;  and  for  the  pur- 
poses of  defeating  the  purchaser's  title  from  the  county,  by 
constructive  notice  or  otherwise,  the  same  rules  and  evidenced 
would  apply  alike  to  all,  according  to  the   particular  facts  and 
circumstances  of  each  individual  case. 

The  county  commissioners  have  been,  since  1819,  empowered 
to  sell  and  convey  the  real  estate  of  the  county.  See  act,  1819, 
p.  238,  Sec.  3.  And  this  power  has  been  continuous.  See  Rev. 
Stat.  1815,  p.  108,  Sec.  26;  p.  135,  Sec.  36.     During  the  same 
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period,  deeds  and  conveyances  have  been  reqnired  to  be  record- 
ed, without  disthiction  as  to  the  character  of  the  vendors,  or 
grantors.  See  act,  IS  19,  p.  19,  Sec.  8,  which  reqnii-ed  them  to 
be  recorded  within  twelve  months.  Purple's  Real  Estate  Stat. 
480,  Sec.  8,  for  tame,  under  act  of  ISUT.  This  time  was  re- 
duced to  six  months  by  act  of  182.5,  and  which  was  inforce  when 
this  contract  was  made,  on  10th  July,  1826.  On  the  31st  Jan- 
uary, 1827,  the  recording  act  was  made  to  extend  to,  and  em- 
brace, "all  grants,  bargains,  sales,  leases,  releases,  mortgages, 
defeasances,  conveyances,  bonds,  contracts,  and  agreements,  of 
and  concerning  any  lands,  tenements  or  hei'cditaments,  or 
whereby  the  same  may  be  affected  in  law  or  equity;"  all  of 
which  were  required  to  be  recorded  within  twelve  months,  and 
were  adjudged  void  unless  recorded  before  a  subsequent  con- 
^•eyance  to  a  honafida  ])urchaser  or  mortgagee  should  be  re- 
corded. Purple's  Real  Est.  Stat.  -±79,  Sec.  15.  Powers,  let- 
ters of  attorney,  or  agency,  concerning  the  sa^e,  etc.,  of  land, 
were  required  to  be  recorded.  Sec.  16.  The  time  was  re- 
duced again  to  six  months,  as  to  deeds  and  conveyances,  by  act 
of  1829,  ibid.  p.  487,  Sec.  4;  Eev.  Laws,  1833,  p.  135,  Sees.  15, 
16. 

By  the  act  of  1833,  Purple's  Real  Est.  Stat,  489,  Sec.  5,  it 
was  provided  that  after  the  iirst  of  August  of  that  year,  "  all 
deeds  and  otner  title  papers,  which  are  required  to  be  recorded, 

shall  take  elfect  and  be  in  force  from  and  after  the 
[*545]     time  of  tiling  "^the  same  for  record,  and  not  before, 

as  to  all  creditors  and  subsequent  purchasers  without 
notice." 

So  stands  the  law  now  on  this  subject,  digested  into  chapter 
24  Rev.  Stat.  1845,  pp.  108  and  109,  Sees.  22,  23,  24  and  28, 
embracing  in  Sec.  26,  a  power  in  the  county  commissioners  to 
convey  the  real  estate  of  the  county,  by  executing  "deeds, 
grants,  conveyances  and  bonds,"  as  a  j:art  of  the  provisions 
regulating  "conveyances,"  and  for  recording  the  same.  It  is 
wholly  inadmissib'e  to  exclude  the  contracts  and  conveyances 
of  the  county  commissioners,  from  the  Oj.eration  of  the  record- 
ing acts,  which  would  be  the  effect  of  holding  the  entry  of  their 
bargains  upon  their  ownrecords,  as  constructive  notice.  Ham- 
ilton should  have  procured  and  recorded  a  contract  or  deed,  so 
as  to  give  notice  and  prevent  his  title  being  destroyed  by  a 
subsequent  sale  or  conveyance.  The  case  of  Ifeilson,  Nichols 
db  Go.  V.  Churchill  et  al.,  5  Dana  R.  339,  referred  to  in  sup- 
port of  the  doctrine  of  records  being  notice,  does  not  militate 
with,  but  supports  the  principles  laid  down  by  us  in  reference 
to  such  judicial  records  as  have  become  liens  uj..onthe  land  by 
levy,  or  of  themselves. 
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The  rule  requiring  a  prudent  and  diligent  inquiry  l:)yj)ersons 
Laving  such  notice  as  shoukl  put  a  prudent  man  u  3on  inquiry, 
and  holding  them  to  abide  the  consequences  of  the  facts  and 
circnmstances  which  would  liave  lieen  reached  by  making  it, 
as  held  in  JVant-s  et  al.  v.  3I('I^/ic?'so?i,  1  Monroe  R.  599,  and 
Russell  V.  Petree.,  e^<?.,10  B.  MonroeR.lS(),  is  fully  recognized, 
but  it  can  have  no  application  here,  as  there  is  no  proof,  or 
admission  of  notice,  in  the  answers  of  the  subsequent  purchas- 
ers. The  bare  existence  of  these  orders,  on  the  books,  is  all 
that  is  sliown.  To  give  them  any  effect  as  notice,  would  be 
that  of  constructive  full  notice.  In  the  County  of  La  Salle 
v.*/Si'm?nons,  5  Gil.  R.  516,  the  treasurer's  memorandum  book 
of  receijits  of  puVic  money,  is  not  treated  as  a  record,  though 
it  was  admitted  in  evidence  against  the  county,  because  ke];t 
under  the  view  and  direction  of  the  commissioners.  In  case 
of  refusal  of  a  decree  for  con\eyance,  complainant  asks  the 
alternative  relief,  by  decree  forvahie  of  the  land,  or  the  ]^rico 
for  which  it  was  re-sold,  or  the  price  his  vendor  paid  the 
county,  and  in  either  case  with  interest.  We  think  he  is  en- 
titled to  the  price  of  the  land  received  by  the  county,  on  the 
sa^e  to  Morton,  with  interest,  from  the  respective  days  when 
l^aid  to  the  county  counnissioners.  As  they  have  re-sold  these 
lots,  after  having  recei\ed  payment  for  them  of  Hamilton,  to 
innocent  purchasers,  without  notice  of  Hamilton's  equity,  and 
thereby  prevented  him  from  recovering  the  land  itself,  they 
should  be  treated  and  held  as  trustees  of  the])urchase 
money  *and  be  made  to  account  for  it,  with  interest.  [*5-i6] 
This  would  seem  to  us  to  be  but  just.  The  statute  of 
limitations  cannot  avail  as  a  defense.  Although  equity  will 
ado|  t  the  time  in  analogy  to  the  rule  at  law,  yet  an  action  of 
ejectment  wouVl  not  be  barred,  nor  would  a  bill  for  specific 
I  erformance  between  the  original  ]ia.rties.  Angell  on  Limit.  24 
to  29.  Tliis  may  not  be  a  direct  trust,  of  the  kind  not  falling 
within  the  statute  of  limitations;  but  in  dis])Osingof  such  a  de- 
fense, as  appl  cable  to  the  question  of  refunding  the  purchase 
money,  or  returning  the  price  received  for  the  land  on  re-sale, 
we  may  adopt  the  analogy  to  the  bar  of  an  ejectment,  or  bill 
for  sjX'cih'c  performance,  as  more  appropriate  and  equitable 
than  the  action  of  debt  for  the  money,  which  would  shorten 
tlie  period  of  defense.  But  if  we  date  the  cause  of  action 
from  the  day  of  conveyance  and  not  of  sale,  the  bar  is 
not  complete  to  debt.  Angell  on  Limitations,  508  to  515. 
The  case  of  Frailey  v.  Lang  ford  et  al.,  1  A.  K.  Marsh. 
R.  362,  differs  only  in  the  fact,  that  here  are  innocent  pui;- 
C'hasers  to  prevent  a  decree  for  specific  performance.  The 
court  there  would  not    apply  a  limitation  under  twenty  years, 
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to  a  bill  for  specific  performance.  Such  was  the  time  for 
ejectment.  Stewart  v.  Jackson,  ibid.  27,  59,  106,  506 ;  2  ibid 
570. 

The  snm  to  be  recovered  in  this  case,  is  not  to  be  likened  tc 
the  damages  recoverable  for  breach  of  covenant  of  title  and 
seizen  or  breach  of  covenant  against  encumbrances,  (for  which 
see  Sedgw.  on  Dam.  158  to  204,)  for  that  might  operate  as.  an 
inducement,  or  bonnty  to  parties  to  resell  land  in  violation  of 
their  engagements,  when  by  its  rise,  they  could  repay  the 
purchase  money,  and  retain  a  large  balance. 

We  think,  where  there  is  no  question  about  a  want  or  failure 
of  title  in  the  vendor,  nor  of  encumbj'ances,  but  a  wanton  »oi 
careless  breach  of  contract  by  re-selling  the  same  lands  for  an 
advance,  that  su6h  vendors  cannot  complain  that  they  are 
treated  as  trustees  of  the  proceeds  for  the  benefit  of  the  first 
vendee,  and  compelled  to  account  for  them,  with  legal  interest; 
nor  could  they,  if  compelled  to  pay  more  interest,  when  shown 
to  have  been  received  by  them  for  the  use  of  the  money.  See 
Poioell  et  al.  v.  Jeffries  et  al.,  4  Scam.  E.  390. 

Decree  reversed  and  cause  remanded  for  decree  in  conform- 
ity with  opinion  of  this  court. 

Decree  reversed. 


P547]   '  The  People,  upon  the  relation  of  Ri  es  Mor- 
GAN  V.  John  Curyea  et  al. 

A'px'lkafion  for  a  Mandamus. 

A  mandamus  is  not  a  proper  remedy  to  try  the  question  of  the  location  of  a 
public  hi^'hway,  a.s  between  the  public  and  the  landholders  over  whose  land 
it  is  to  be  laid  out.  The  court  has  a  discretion  in  granting  or  refusing  the 
writ. 

This  was  an  api)lication  by  Rees  Morgan  for  a  mandamus, 
showing  that  certain  ],ersons  were  duly  elected  and  qualified 
commissioners  of  highways  for  the  town  of  Dayton,  in  La  Salle 
county,  and  that  these  ]:iersons  fearing  they  might  be  made 
liable,  refused  to  open  and  work  certain  public  highways  in 
said  township.  The  application  then  sets  out  the  time  and 
manner  of  the  laying  out  and  oj^ening  of  these  roads,  and 
also  shows  the  obstructions  to  the  working  of  the  same,  and 
the  resistance  thereto. 

Prayer  for  a  mandamus  to  said  commissioners,  commanding 

Manda7,u(s.    See  C.  B.  &  Q.  R.  R.  v.  Wilson,  17  111.  123,  note. 
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them  to  proceed  to  discliai-ge  their  duties  by  openin,^  the 
roads.  The  commissioners  waived  the  issuing  of  an  alternative 
mandamus. 

Leland,  and  Glover  and  Cook,  for  Relator. 

O.  C.  Geat  and  R.  Stadden,  for  Respondents. 

ScATES,  C  J.     Granting  the  writ  of  mandamus,  under  many 

.  circumstances,   where  it  might  be  a  proper   remedy,   is  yet 

M'ithin   the  sound    di"scretion   of  the  court.      People  ex  rel. 

Brewster  v.  Kllduff,  15  111.  R.  501,  502;  Tapping  on  Mand. 

165,  166. 

We  look  upon  this  case  as  one  in  which  that  discretion  would 
be  judiciously  and  soundly  exercised  by  a  refusal  of  the  writ. 
From  the  petition,  answers,  and  all  the  circumstances,  we  can- 
not resist  the  im_^)ression  being  made  upon  our  minds,  that 
theie  may  be,  nor  avoid  the  conclusion  that  there  are,  divers 
landholders  who  may  have  a  right  and  grounds  to  resist,  and 
c'aims  for  damages  for  opening  this  highway;  and  that  by  this 
mode  of  proceeding,  advantage  Avill.be  gained  over  them,  by 
shielding  public  officers  from  actions  of  trespass,  when  acting 
imder  the  orders  of  this  court  in  opening  the  road  through 
private  proverty,  and  so  cut  off  either  the  claim  altogether,  or 
that  mode  of  defending  their  possessions.  Whether  this  be 
the  effect  or  not,  of  issuing  a  writ  in  this  case,  or  whether  such 
was  the  design  or  not  while  there  are  rights  of  way  still  to 
acquire  by  donation,  purchase  or  condemnation,  we 
should  still  withhold  an  order  *to  actually  open  the  [*548] 
road.  xVn  application  for  a  writ  to  compel  the  county 
court  to  proceed  to  procure,  by  proper  means,  the  right  of  way 
and  cause  the  road  to  be  opened,  might  present"  the  question  as 
it  is,  and  in  a  very  different  aspect.  But  a  mandamus  to  open 
the  road  is  not  the  proper  mode  of  ascei-taining  or  adjusting 
land  damages  for  the  public  easement;  and  while  it  appears 
there  are  such  claims  open  and  will  be  asserted,  we  think  the 
proper  course  to  be,  to  leave  the  county  court  to  proceed  with 
and  complete  the  location  by  ]u-ocuringthe  right  of  way.  We 
nmst  supjiote  they  are  willing  to  do  what  ought  to  be  done 
for  the  public  weal,  as  they  make  no  serious  objection  to  a  per- 
em]:)tory  writ  to  open  it,  as  asked  in  this  case.  We  know  not 
whether  this  acquiescence  is  through  a  desire  to  avoid  the  pay- 
ment of,  or  su]:ersede  the  claim  for  damages  by  landholders, 
or  whether  they  are  willing  to  condemn  and  pay  all  that  is 
assessed.  But  it  is  enough  that  there  may  be  acts  done  undei- 
tlie  wu-it,  if  issued,  that  might  lead  to  actions  of  trespass,  and 
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tlie  writ  b3  n-;ecl  and  mads  to  em')arra3S  tlio  parties  in  actions 
partly  growing  oat  of  obsdience  to  it.  I  presume  landholders, 
not  parties  to  this  proceeding,  could  not  be  pi-ejudged  of  their 
rights  nnder  it,  yet,  if  defendants  obey  the  writ,  by  opening 
the  road  through  such  lauds,  and  are  sued  for  their  acts,  they, 
it  would  seem,  ought  to  be  protected  in  their  obedience  to 
it,  and  to  allow  such  protection,  w.)u1d  give  it  the  effect 
of  taking  away  another's  property  without  his  consent,  a  trial, 
or  compensation. 

Yiewing  the  matter  in  this  light,  the  writ  of  mandamus  will 
be  denied 


Maiidainxis  denied. 


Gideon-  W.  Daven^port  v.  Timothy  Young  et  ux. 

Error  to  Cook  County  Court  of  Common  Pleas. 

ApiriNiSTRATiON  OP  ESTATE — SPECIAL  STATUTE — PowER. — Whitloclf  ad- 
ministered upon  the  estate  of  Jones;  subsequently  the  legislature  passed  an 
act  authorizing  the  administrator  to  sell  the  real  estate  of  Jones,  to  pay  debts, 
and  to  reinvest  the  surplus,  with  the  approval  of  thg  Probate  Judge,  for  the 
benefit  of  the  widow  and  heir.  Whitlock  was  removed,  and  Paine,  the  hus- 
band of  the  widow  of  Jones,  was  appointed  in  his  stead.  Paine  sold  the  land, 
and  his  wife  joined  in  the  conveyance,  which  did  not  recile  the  power  to  sell, 
nor  that  the  estate  conveyed  belonged  to  decedent,  nor  did  Paine  execute  it 
as  administrator.  No  debts  had  been  proved  or  allowed  by  the  Probate 
Court:  Held,  that  the  power  was  conferred  for  the  purpose  of  paying  debts, 
and  could  not  be  exercised  until  required  for  that  purpose:  Held,. 
[*549]  further,  that  the  bond  *executed  prior  to  the  conveyance,  and  the 
conveyance,  do  not  purport  on  their  face  to  transfer,  nor  do  they 
transfer  the  estate  to  Jones,  the  decedent. 

Same— Proof  op  debts.— The  court  below  had  not  the  right  to  permit 
the  parties  to  show  the  fact  that  the  decedent  owed  debts  which  had  not  been 
proven  before  the  Probate  Court. 

The  appellant  claims  title  under  an  act  of  the  legis"'ature  of 
the  State  of  Illinois,  which  came  in  force  December  6th,  1836, 
entitled,  "  An  act  authorizing  the  sale  of  the  real  estate  of  D. 
L.  W.  Jones,  deceased,  and  for  other  purposes."  The  act  au- 
thorized the  administrator  of  Jones  to  sell,  at  public  or  private 
sale,  such  of  the  real  estate  of  the  deceased  as  was  situated 
within  this  State,  and  the  territory  of  Michigan,  and  apply 
the  proceeds  to  the  liquidation  of  the  debts  of  the  decedent, 
and  to  invest  the  residue  in  some  productive  real  property,  or 
public  securities,  under  the  advice  and  with  tlie  consent  of  the 
Judge  of  Probate  of  Cook  county,  for  tlie  use  and  benefit  of 

CrrED:     16  111.  474;  38  111.  149;  46  111.  406. 
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the  widow  and  child  of  the  doceased,  in  the  proportions  sever- 
ally due  them  by  law.  It  provided  that  the  administrator, 
previous  to  making  sale  of  the  property,  should  enter  into 
bond  for  the  faithful  performance  of  the  duties  therein  men- 
tioned, in  such  penalty  and  with  such  surety  as  should  be 
prescribed  by  the  Judge  of  Probate  of  Cook  county,  and  with 
such  other  conditions  as  should  be  deemed,  by  said  Judge, 
necessary  and  ju'oper  to  b'^  inserted  for  the  purpose  ot" 
effectually  securing  to  the  widow  and  heiress  of  the  deceased, 
their  several  portions  of  the  proceeds  of  the  sale.  And  further 
provided,  that  no  sa^e  should  be  made,  without  the  written 
consent  of  the  widow  should  be  first  tiled  in  the  office  of  said 
Judge  of  Probate.  Jones  died  about  the  19th  day  of  August, 
1834,  leaving  the  appellee,  Mrs.  Young,  his  only  heir.  On 
the  13th  day  of  December,  1835,  letters  of  administration 
were  granted  to  James  Whitlock,  who  gave  bond  for  the 
faithful  performance  ot  his  duties,  took  the  usual  oath,  and 
procured  the  appointment  of  appraisers.  On  the  30th  day  of 
December,  1835,  he  applied  to  the  legislature  for  the  special 
act  in  question,  and  the  same  was  passed  by  both  houses,  but 
did  not  become  a  law  until  the  first  day  of  the  next  session, 
for  want  of  the  Governor's  approval.  Xo  debts  were  proved 
against  the  estate,  and  there  were  no  Judgments  against  Jones. 
Whitlock  made  no  inventory,  luid  no  apipraisal,  rendered  no 
account,  and  did  nothing  further  in  relation  to  the  estate.  In 
the  mtiuth  of  October,  1836,  the  widow,  Frances  Jones,  mar- 
ried Seth  Paine.  On  the  13th  day  of  April,  1837,  Seth  Paine 
app'ied  to  the  Probate  Court  of  Cook  county,  for  the  removal 
of  Whitlock,  for  the  reason  that  Whitlock  had  removed  out 
of  the  county,  and  that,  after*  having  commenced  upon  the 
administration  of  the  estate,  he  had  neglected  and  refused  to 
go  forward  with  the  settlement  of  the  same,  and  that 
he  then  decl  ined  and  *refused  further  to  act  in  the  mat-  [*550] 
ter.  On  the  sameday  the  Probate  Court findtheallega- 
tions  of  Pai^e  to  be  true,  and  therefore  revoke  the  letters  of  ad- 
ministration gr;)nted  to  Whitlock.  No  notice  of  this  proceeding 
was  given  to  Whitlock.  On  the  same  day  the  court  granted 
letters  of  administration  to  Paine,  who  gave  bond  and  took 
the  usual  oath.  Paine  made  no  inventory,  had  no  appraisal, 
rendered  no  account,  and  did  nothing  further  until  the  5tli 
day  of  July,  1817.  On  that  day  he  made  a  contract  with 
Harrison  JSTewhall,  to  sell  him  the  east  half  of  north-west 
fractional  quarter  section  twenty-eight,  town  forty,  range 
fourteen  east,  of  which  the  premises  sued  for  are  a  part,  for  $780 
to  be  paid  §200  cash,  S200  in  one  year  from  date,  $200  in  two 
years  from  date,  and  $180   in  three  years  from  date,  with   in- 
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terest,  and  gave  a  contract  for  a  deed  when  the  payments 
should  be  made.  On  the  6th  day  of  July,  18i7,  the  written 
consent  of  Mrs.  Paine,  to  the  sale,  was  tiled  with  Mahlon  D, 
Ogden,  Probate  Justice  Peace,  and,  on  the  same  day,  a  bond 
executed  by  Paine  and  IS^ewhallto  the  people  of  the  State  of 
Illinois,  for  the  use  of  the  heir  of  D.  L.  W.  Jones,  in  the 
penal  sum  of  §1,600,  dated  July  5th,  184:7,  and  conditioned 
that  Paine  should  apply  the  proceeds  of  the  sale  to  the  pur- 
poses mentioned  in  the  act,  was  tiled  with  Ogden,  Probate 
Justice  Peace.  On  the  20th  day  of  December,  1848,  Paine 
applies  to  Thomas  Hoyne,  then  Probate  Justice,  and  files  a 
certified  copy  of  the  act,  and  has  the  same  entered  of  record. 
He  then  files  Mrs.  Paine's  consent  to  the  sale,  and  has  the 
Judge  file  and  approve  of  the  same,  as  of  the  6th  day  of  July, 
1847,  nunc  jpro  tunc,  which  consent  and  order  are  entered  of 
record.  On  the  same  day,  he  apjjlies  for  an  order,  7iu)ig  pro 
tunc,  prescribing  the  amount  of  the  penalty,  the  nature  of  the 
security,  and  the  conditions  of  the  bond  to  be  given.  The 
court  find  that  the  bond  was  given  with  the  consent  and  under 
the  direction  of  Ogden,  Probate  Justice,  previous  to  the  sale, 
but  that  the  consent  and  bond  were  not  entered  of  record,  and 
therefore  approve  the  same  nunc  pro  tu7ic,  and  order  the  ap- 
proval ^nd  bond  to  be  entered  of  record.  No  notice  of  this 
nunc  pro  tunc  proceeding  was  given  to  any  one.  On  the  5th 
day  of  August,  1851,  Paine  and  wife  convey  to  Kev/hall,  in 
pursuance  of  the  contract  made  with  him,  under  whom  the 
appellant  claims  title.  The  api:)ellant  oifered  to  shew,  by 
parol,  that  the  sale  was  not  made  until  after  the  bond  and 
Mrs.  Paine's  consent  had  been  filed  and  approved,  but  the 
testimony  was  excluded.  The  title  of  Mrs.  Young  is  admitted, 
unless  the  appellant  can  make  out  a  title  under  the  above  act 
and  ]3roceedings. 

This  cause,  at  April  term,  1854,    was   submitted   to   J.    M, 
Wilson,  Judge  of  the  Cook  County  Court   of    Com- 
[*551]     mon  Pleas,  *without  the  intervention  of  a  jury.     The 
court  found  for  the  plaintifiis  below. 

G.  Manniere  and  E.  S.  Williams,  for  Plaintiff  in  Error. 

C.  Bbckwith,  L.  Tkuivibull,  and  R.  S.  Blackwell,  for  De- 
fendants in  Error. 

ScATES,  C.  J.  The  only  questions  deemed  important  in  the 
decision  of  this  case,  are  presented  as  objections  to  the  suffi- 
ciency of  plaintiff's  title. 

His  title  was  derived  through  a  purchase  from  Seth  Paine, 
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which  is  claimed  to  have  been  made  by  him  as  administrator 
de  bonis  non  of  the  estate  of  D.  L.  W.  Jones,  deceased,  un- 
der and  by  virtue  of  an  act  of  the  legislature,  which  became  a 
law  on  the  Hth  December,  1836. 

The  act  was  j^asscd  upon  the  petition  of  James  Whitlock, 
administiator,  who,  however,  did  not  act  under  it.  He  was 
afterwards  removed,  and  Paine,  who  had  intermarried  with 
the  widow  of  Jones,  was  appointed  aiid  sold. 

TVe  deem  it  unimi)ortant  to  the  decision,  to  examine,  wheth- 
er the  office  of  administrator  survived,  and  with  it  the  power 
conferred  by  this  act,  as  also  the  question  in  relation  to  tiling 
the  widow's  consent,  before  the  sale,  and  the  giving  bond  and 
surety,  as  required  by  the  act.  Waiving  these,  there  are  in- 
superable objections  to  the  title  set  up.  We  shall  confine 
ourselves  to  two  deemed  sufficient. 

The  first  is,  that  the  facts  contennplated  by  the  statute,  up- 
on which  the  power  to  sell  dejiended,  were  not  shown  to  ex- 
ist ;  and  second,  the  administrator  never  did  sell  and  convey. 
In  relation  to  the  first,  the  act  authorized  the  administrator 
"to  sell,  at  public  or  ]n-ivate  sa''e,  such  of  the  real  estate  of 
said  decedent,  as  is  sitriated  within  this  State,  and  the  territory 
of  ]\['chigan,  the  prccecds  wliereof,  shall  bo  apjilied  to  the 
liquidation  of  the  debts  of  said  decedent,"  and  the  residue  to 
be  invested,  etc.,  for  tlie  widow  and  heir,  with  the  advice  of 
the  judge  of  prol)ate.  The  supposed  existence  of  debts  to  be 
]-aid,  and  an  insufKeiency  of  personal  assets  to  do  so,  is  the 
apparent  reason  for  granting  this  power,  and  the  object  of  it, 
to  raise  means  to  ]  ay  them.  The  legislature  had  no  constitu- 
tional power  to  find  and  determine  the  fact  that  there  were 
debts  owing,  {Lca^eet  al.  y.  Dorfna?),  3  Scam.  R.  238;  £'d- 
loardsY.  Pope  et  al.,  3  Scam.  R.  470  ;  4  Scam.  E..  134,)  and 
could,  therefore,  on\y  grant  power  to  he  exercised,  if,  and 
when,  the  fact  should  be  establislied  in  due  course  of  admin- 
'  istration.  It  could  not  de;  end  upon  the  private 
knowledge  of  Whitlock  or  Paine,  "^as  administrator,  p552] 
nor  ui  on  tlieir  will  and  ])leasure.  Kone  have  been 
shown  by  tlie  ])robate  records  and  files,  and  none  arc,  there- 
fo]e,  suppc'sed  to  exist. 

The  court  \'ery  jn-operly  excluded  parol  evidence,  offered  to 
supj^ly  this  fact.  The  court,  on  the  trial  in  this  suit,  had  no 
])ower  to  settle,  ascertain,  adjust,  allow  and  sanction  debts 
against  the  estate.  Many  difficult  questions  might  arise,  the 
statute  of  limitations  might  be  a  defense  to  their  allowance, 
and  it  woidd  be  im}K)ssib!e  in  this  collateral  manner,  to  draw- 
in  question  the  settlement  of  that  estate,  even  had  the  court 
jiirifcdiction.     Wliether  bei'ore   or  after  the   sale  of  the  land, 
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still  it  was  essential  to  the  exercise  of  the  power  of  sale,  to 
establish  and  have  the  debts  allowed  regularly  before  the  prop- 
er tribunal,  having  jurisdiction.  How  could  the  judge  of  that 
court  sanction  any  investment  of  a  surplus,  without  having 
evidence  of  what  that  surplus  might  be.  The  case  of  Dorman 
V.  Lane,  in  its  several  visits  to  this  court,  has  met  and  settled 
these  points.     See  1  Gil.  E.  143;  13  III.  E.  127. 

Suppose  this  not  to  be  a  naked  power,  but  one  whicli  would 
survive,  as  being  con[.iled  w^itli  an  interest  in  the  creditorSj  to 
have  payment  of  their  debts  by  its  exercise.  Yet  having 
failed  to  show  that  there  were  such  creditors,  it  is  stri]:>ped  of 
that  characteristic,  and  would  stand  as  a  naked  power,  as  to 
the  Aviclow  and  lieir.  It  is  such  a  power  as  the  law  will  watch 
with  jealousy,  and  the  party  claiming  under  it,  willbe  expected 
and  required  to  show  that  tlie  contingency  had  happened  or  the 
facts  existed,  upon  which  its  exercise  depended. 

Second  :  Both  the  articles  of  agreement  for  the  sale  and 
the  conveyance  itself,  are  made  by  Seth  Paine,  describing  his 
identity  as  administrator,  and  his  wife  joins  in  them  both. 
The  recitals  will  not  help  the  deed.  It  does  not  purport  even 
to  be  a  conveyance  of  the  estate  or  interest  of  Jones,  deceased, 
but  that  of  the  grantors.  Tliey  co\enant,  warrant  and  defend, 
and  sign  and  seal  for  themselves.  We  must  read,  interpret, 
con-true  and  understand  the  deed,  by  and  from  its  language 
and  terms.  These  all  appear,  notwithstanding  the  description 
and  recitals,  to  be  the  individual  acts  and  covenants  of  the 
grantors,  and  of  their  estate  for  the  benefit  of  the  widow  and 
lieir  of  Jones.  It  might  have  presented  a  much  stronger 
case,  had  the  recitals  and  descri[  tion  of  Paine's  person  or 
character,  as  administrator,  been  omitted  altogether,  and  the 
body  of  the  deed  have  described  the  estate  and  interest  sold 
and  conveyed,  as  that  of  the  estate  of  the  decedent.  I  am 
constrained,  by  terms  and  ])hraseology  of  the  deed,  to  believe 
the  intention  was  to  sell  and  convey  the  land  generally  under 
the  ]X")wer,  without  regard  to  the  debts  of  the  estate, 
[*553]  but  with  a  view  to  benefit  \hQ  *minor  heir  by  re- 
in\'estment.  This  I  gather  from  recitals,  in  connec- 
tion with  the  history  of  the  case  as  disclosed  in  the  record. 
But  in  looking  beyond  the  deed,  this  would  be  very  doubtful. 
But  admitting  it  to  be  so,  no  power  is  conferred  by  the  act, 
n]ion  the  administrator,  as  such.,  to  dispose  of  the  land  for 
the  purpose  alone  of  the  bcnelit  of  the  widow  and  heir,  or  its 
ccuitrol  and  management  on  their  account.  His  authority, 
acts  and  duties  in  reference  to  them  and  their  estate  and  inter- 
est, grew  ineideutally  out  of  his  power  to  sell  and  })a_y  the 
debts  as  adminibtrator.  If  his  powiJr  did  not  arise  on  that  ac- 
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count,  and  for  that  pnrpose,  lie  liad  none  to  sell  at  all ;  and  so  we 
think  he  had  not. 

The  objection  to  reading  the  journals  to  establish  a  fact  in 
relation  to  the  j^etitioner  and  petition,  etc.,  for  the  act,  was 
properly  overruled.  This  court  has  received  them  for  pur- 
poses connected  with  the  passage  of  the  laws.  Sjyfmyler  v. 
Jacohi/,  14  111.  R.  297,  and  authorities  there  referred  to. 

In  pursuance  of  the  agreement  of  the  ]mrties,  this  cause  is 
remanded  for  a  new  trial,  notwithstanding  the  judgment 
here. 

Judgment  affirmed. 


John  Stouffer  v.  William  Machex. 

Appea}  from  Carroll. 

"Wliere  an  ans-R-er  to  a  bill  in  chancery  is  required  to  be  made  under  oath, 
and  is  respimsive  to  the  allegations  ot  the  bill,  it  must  be  received  as  true, 
unless  it  is  disproved  by  evidence  amounting  to  the  testimony  of  two  wit- 
nesses. 

The  decree  in  this  case  M'as  rendered  by  Wilkinson,  Judge, 
at  October  term,  1854,  of  the  Carroll  Chcuit  Court. 

B.  C.  Cook,  for  Appellant. 

Caton,  J. ,  The  bill  in  this  suit  shows  that  the  complainant 
and  defendant,  as  copartners,  were  engaged  in  the  distillery 
business  in  Pennsylvania.  That,  in  [lursuance  of  their  agree- 
ment of  CO]  artnerehip,  the  comrilainant  kej)t  the  books  of  the 
concern,  made  the  necessary  ad\'ances,  received  and  disp,osed 
of  the  products  of  the  distillery,  and  that  the  defendant  did 
the  distilling,  for  which  he  was  to  receive  a  certain  stipulated 
price  I'cr  gallon.  Subsequently,  the  partnership  was 
dissolved,  a  ""settlement  had  between  the  parties,  a  [^'554] 
balance  sti-uck,  and  the  comjJainant  paid  over  to  the 
defendant  the  sum  of  §3.5()().41,  found  to  be  due  him  upon 
such  settlement,  as  his  share  of  the  p^-otiis  of  the  jconcern. 
The  bill  then  avers,  that  upon  that  settlement,  a  mistake  w^as 
made  in  stating  the  account,  in  favor  of  the  defendant  and 
aga'nst  the  comjilainant,  to  the  amount  of  ^2,248.40,  by  his 
having  neglected  to  charge  the  Urm  with  §4,5<o8.80,  which  he 
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had  paid  Maclien  for  distilling,  and  prays  that  the  mistake 
may  be  corrected,  and  that  the  defendant  may  be  decreed  to 
refund  to  the  comj)lainant  the  amount  ^vhicli  was  thus  jiaid  to 
the  defendant  under  such  mistake.  The  oath  of  the  defend- 
ant to  his  answer  was  not  waived.  The  defendant  answered 
imder  oath,  fully  denying  that  any  mistake  was  made  in  the 
settlement,  but  insisting  that  the  settlement  was  correctly 
made,  and  that  he  only  received  from  the  complainant  what 
was  justly  due  him  npon  such  settlement,  as  his  joint  propor- 
tion of  the  profits  of  the  business  of  the  copartnership,  and 
his  agreed  compensation  for  making  the  whisky. 

The  only  question  in  the  case  was  one  of  fact,  and  we  have 
simply  to  determine,  npon  an  exam'nation  of  the  testimony, 
whetlier  there  is  sufhcient  evidence  in  the  record  to  establish 
the  mistake  in  the  settlement  against  the  sworn  answer  of  the 
defendant. 

It  is  apparent  tliat  the  question  of  mistake,  in  fact,  depends 
mainly  npon  the  terms  of  the  co[)artnership  agreement,  which 
was  by  parol,  the  complainant  insisting,  by  his  bill,  that  the 
agreement  was,  that  the  defendant  was  to  be  ]iaid  by  tlie  ^irruh 
two  cents  per  gallon  for  manufacturing  the  whisky,  which  is 
denied  by  the  answer,  in  which  the  defendant  insists  th;ii  the 
two  cents  per  gallon  wei'C  to  be  paid  him  by  thecom])lainant, 
and  not  by  the  firm,  and  hence  the  money  thus  paid  him 
by  the  complainant  for  making  the  whisky,  was  not,  and 
should  not  properly  have  been,  charged  against  the  firm,  be- 
fore striking  thiC  balance  of  proHts. 

This  evidence  has  been  carefully  examined  by  the  court,  and 
we  agree  with  the  circuit  court,  that  it  is  not  sufficient  to  sus- 
tain the  bill  against  the  answer.  Where  the  answer  is  required 
to  be  under  oatli,  so  far  as  it  is  responsive  to  the  bill,  and 
fairly  meets  and  responds  to  the  allegations  of  the  complain- 
ant, it  must  be  received  as  true,  unless  it  is  disproved  by  evi- 
dence amounting  to  the  testimony  of  two  witnesses.  It 
is  not  to  be  denied  that  the  evidence  in  this  case  raises  a  very 
strong  presumption,  that  the  agreement  was  as  alleged  by  the 
complainant,  and  that  a  mistake  M'as  made  in  that  settlement, 
as  is  alleged;  and,  perhaps,  it  would  be  sufficient  in  an  action 
^for  money  had  and  received,  to  justify  a  jury  in  lind- 
[*555]  ing  an  issue  against  the  *defendant.  But  the  evi- 
doice  is  not  of  that  positive  and  conclusive  character 
which  is  required  to  o\'ercome  an  answer  in  equity.  It  is,  in 
fact,  Vv'hen  properly  understood,  only  of  a  circumstantial  and 
])resirin;:tive  character,  which,  at  the  very  utmost,  could  not 
be  valued  at  more  than  the  positive  testimony  of  one  witness; 
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and,  to  sustain  his  case,  the  complainant  still  needs  additional 
evidence,  equivalent  to  the  testimony  of  another  witness 
swearing  to  the  mistake.  It  is  not  deemed  necessary  or  ad- 
visable by  the  conrt,  to  state  the  evidence  in  the  opinion,  and 
to  go  through  with  a  review  of  it.  It  would  swell  the  volume 
of  reports,  with  no  benefit  arising  from  it.  Indeed,  our  re- 
ports are  too  much  incumbered  with  detailed  discussions  of 
questions  of  fact,  which  are  not  at  all  essential  to  the  illustra- 
tion of  the  principle  of  law  involved,  and  which  are  probably 
never  read  after  the  book  is  bound,  and  which  are  but  a  tax 
upon  the  profession  and  the  public,  without  the  least  possible 
benefit  to  any  one. 

The  decree  of  the  cii'cuit  court  is  affirmed. 

Decree  affirmed. 


Thomas  McGhee  et  al.  v.  John  Weight. 

Appeal  from  Stephenson. 

Patent — When  set  aside  tn  equity. — Eqnitywill  set  aside  a  patent  in 
tV.e  hands  ot  parties  having  notice,  which  was  granted  against  the  riglits  of  a 
pre-emptor  holding  a  jnnior  patent. 

RiGUT  OF  pre-emptiox — FiNAL  ADjXTDTCATiON. — The  right  of  pre-emp- 
tion, which  has  been  adjudicated  by  the  proper  authorities,  is  final,  and  will 
not  be  ii^quired  into. 

On  the  29th  day  of  July,  A.  D.  1852,  John  Wright  filed,  in 
the  Ste!  henson  county  Circuit  Court,  hfs  bill  of  complaint 
against  Thomas  ]McGhee,  stating,  tliat  on  the  5th  day  of  Feb- 
riiary,  Wright  had  made  a  settlement  on  the  west  half  of  the 
southeast  quarter  of  section  twelve,  township  twenty-seven, 
range  seN'en  east,  in  Stephenson  county.  That  said  settlement 
was  made  in  conformity  with  the  act  of  Congress  of  4th  Sep- 
tember, A.  D.  1841,  entitled  "An  act  to  appropriate  the  pro- 
ceeds of  the  sales  of  juiblic  lands,  and  to  grant  pre-emption 
rights."  That  within  thirty  days  after  said  settlement,  to  wnt: 
on  the  14th  day  of  February,  1846,  he  filed  with  the  register 
of  the  land  ofii'ce  at  Dixon,  a  notice  of  his  intention  to  claim 
said  land  as  a  pre-emption  under  the  provisions  of 
said  act  of  *  Congress.  That  within  one  year  from  [*556] 
the  date  of  said  settlement,  he  made  application  at 
the  land  office  at  Dixon,  to  prove  up  his  pre-emption.  That 
he  deposited  the  purchase  money  for  said  land  "m  said  land 

Cited:    64  111.51,53. 

571 


556  OTTAWA. 


McGliee  et  al.  v.  Wright. 


office,^''  and  made  the  necessary  proofs  to  entitle  liim  to  his  pre- 
emption right.  That  said  right  of  pre-emi^tion  "now  duly 
decided  in  his  favor,"  the  land  had  been  entered  in  his  name, 
and  a  patent  had  issned  therefor  to  said  Wright. 

The  bill  further  shows,  that  on  the  10th  day  of  February, 
1846,  Thomas  McGhee,  a  defendant  below,  entered  said  land  at 
private  sale.  That  on  the  1st  day  of  July,  A.  D.  1847,  said 
McGhee  procured  a  patent  from  the  Government  of  the  United 
States  for  said  land  under  his  said  entry.  That  at  the  date  of 
the  issue  of  the  j.atent  to  McGhee,  Wright  had  perfected  his 
right  to  a  conveyance  of  the  title  for  said  land  to  himself,  and 
that,  in  equity,  the  United  States  had  no  title  to  convey  to  said 
McGhee,  and  that  the  patent  had  erroneously  issued  to  McGhee 
through  mistake.  That,  by  reason  of  the  wrongful  issuing  of 
said  patent  to  McGhee,  he,  Wright,  had  been  hindered  from 
obtaining  his  patent,  and  that  he  did  not  procure  his  patent 
until  January  20th,  1852.  That  previous  to  the  issue  of  the 
patent  to  Wright,  the  entry  of  McGhee  had  been  cancelled 
"as  made  in  fraud  of  Wright's  pre-emption."  That  McGhee 
had  been  in  possession  of  the  land  ever  since  the  date  of  his 
patent,  and  was  still  in  possession. 

The  bill  prays  that  the  patent  issued  to  McGhee  may  be 
"set  aside,  cancelled  and  wholly  vacated,"  and  be  delivered  up 
to  the  officers  of  the  court,  and  that  he  may  have  such  other 
and  further  relief,  etc. 

The  oath  of  defendant  to  his  answer  was  waived. 

McGhee  Hied  his  answer,  in  which  he  denied  all  the  rights 
and  equities  of  the  said  Wright,  and  admitted  the  entry,  issu- 
ing of  the  patent  and  possession  of  McGhee. 

Wright  tiled  a  general  replication  to  McGhee's  answer. 

On  the  1st  day  "of  December,  A.  D.  1853,  Wright  tiled  his 
supplemental  bill,  in  which,  after  recapitulating  the  statements 
in  the  original  bill,  he  states,  that  after  the  tiling  of  the  orig- 
inal bill,  McGhee  bad  sold  the  land  in  question  to  Thomas  J. 
Turner;  that  Turner  had  notice  of  the  suit  pending  between 
said  Wright  and  McGhee,  and  the  nature  of  the  controversy ; 
that  he  was  the  solicitor  for  said  McGhee  in  said  suit. 

On  the  30th  day  of  January,  A.  D.  1854,  Turner  answered, 
confessing  that  he  was  the  solicitor  of  McGhee;  that  he  knew 
of  the  ]:)endency  of  the  suit,  and  the  nature  of  the  conti'oversy ; 
that  he  had   purchased  the  land  from  McGhee,  as  charged  in 

said  su]>p]eu]ental  bill. 
[*557]         *The  cause  was  heard  at  the  April  term,  A.  D.  1854, 
Sheldon,  Judge,  presiding. 

The  court  rendered  a  decree,  annulling  the  title  of  McGhee 
and  Turner,  requiring  them  to  release  all  their  right  and  title 
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U)  said  Wriglit,  and  surrender  np  the  patent,  and  give  posses- 
sion of  the  ])reniises  witliin  sixty  days,  and  pay  the  costs  of 
snit,  to  tlie  rendering  of  which  the  defendant  excepted. 

T.  J.  TuENEK,  for  A]')pellants. 

J.  Maesh,  for  Appellee. 

ScATES,  C.  J.  It  would  look  like  an  idle  ceremony  for  courts, 
or  other  legal  tribunals,  to  sit,  hear  and  adjudicate  upon,  and 
determine  the  rights  of  parties,  if  they  can  afterwards  have  no 
remedy  to  recover  or  enforce  tliose  rights.  JMcGhee  having 
entered  the  land  before  Wright's  pre-eni|)tion  was  allowed,  and 
liaving  also  obtained  the  oldest  patent,  if  the  eldest  entry  and 
patent  are  good  in  ejectment  at  law  against  Wriglit's  junior 
entry  and  patent,  although  founded  upon  a  pre-emption,  it 
would  be  of  very  little  benefit  to  Wright  to  have  his  claim  al- 
lowed, unless  a  court  of  equity  will  interfere,  and  compel  Mc- 
Ghee  and  those  claiming  under  liim,  with  notice,  to  surrender 
the  elder  title  to  the  equitable  owner.  But  the  party  is  not 
remediless,  for  equity  will  aid  him  by  compelling  one  having 
such  a  legal  advantage  over  him  t^j  surrender  it.  Sach  is  the 
case  before  us.  Although  jVIcGhee's  entry  and  patent  are  older 
than  Wright's  entry,  yet,  that  entry  being  piredicated  upon  a 
pre-emition  c^aim,  older  than,  and  overreaching  McGhee's 
entry,  when  allowed,  will  reach  back  to  the  date  of  the  claim, 
in  equity,  and  entitle  the  jiarty  to  relief  against  the  other's 
legal  adxantage.  He  is,  tlierefore,  entitled  to  have  his  title 
quieted,  and  this  cloud  o\er  it  ]-emoved.  We  do  not  conceive 
the  objection  to  this  decree  for  a  conveyance,  without  a  special 
I'rayer  for  it,  well  founded.  The  specific  relief  granted  by  the 
decree,  falls  clearly  within  the  case  made  in  the  bill,  and  the 
general  jrayer  for  relief  u]7on  that  case. 

We  can  look  no  further  into  the  question,  as  to  the  right  of 
l)re-emption  in  Wriglit,  in  this  case,  than  to  ascertain  that  he 
had  prefcri'ed  and  jnirsued  his  claim  for  one  before  the  proper, 
com;  ctent  tribunal,  having  jurisdiction  to  hear,  adjudicate  and 
determ-ine  upon  it,  and  that  his  claim  and  right  thereto  had 
been  allowed.  All  this  appears  by  competent  testimony  in 
this  record.  The  question  is  become  res  adjudlcata  between 
the  parties,  and  is  iinal  and  conclusive  in  this  court.  Such  are 
the  rejieated  decisions  of  the  courts  and  ministerial 
ofHcers  of  the  *IInited  States,  and  of  the  courts  [*558] 
of  this  and  many  other  States.  This  court  has 
ab'eady  said  it  would  be  an  useless  ceremony  to  intimate 
an  opinion  upon   a   question,  which  it  has  no  power  to  de- 
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cide.  Gra?/  v.  JllcCanee,  14  LI.  E.  344;  Bennett  v.  J^arrer 
€t  al.^  2  Gil.  R.  598;  Lessee  Hic'keii  et  al.  v.  Stewart,  3 
How.  U.  S.  R.  761;  YVilcox  v.  McConnell,  13  Pet.  R.  511 ;  1 
Ret.  R.  340,  iSm,  668;  2  Public  Land  Laws  U.  S.,  Nos.  85, 
93,  99, 140;  ' Dickinson  v.  Brown,  9  Smeed  and  Marsh.  R.  130  ; 
Mitchdl  V.  Cohh,  13  Ala.  R.  137  ;  Lewis  v.  Lewis,  9  Mo.  R. 
183  ;  Cunningham  v.  Ashley,  7  Eng.  Ark.  R.  296. 

The  principle  is  too  well  settled  by  authority  to  admit  of 
further  discussion,  nor  need  1  refer  to  more  authorities  in  sup- 
port of  it. 


De(yree  affirmed. 


Galena   and   Chicago   Union   R.    E.    Company  v. 

Albert  R.  Fay. 

Apiieal  ffom  Kane. 

Galena  R.  R.  Co.  v.  Yakwood  approved. — The  principles  of  the  case  of 
Galena  Rail  Boad  Companij  v.  Yancood,  in  fifteenth  Illinois  Reports,  ex- 
amined and  approved. 

Carriers  ot'  passengers — Mutual  negligence. — The  doctrine  in  re- 
lation to  the  mntual  negligence  of  parties,  in  causing  an  injury,  as  affecting 
the  right  of  parties  to  recover  therefor,  is  applicable  to  passengers  carried 
upon  rail  roads.* 

Risks  assuimed  by  passkngers — Reciprocal  dl'ties. — A  passenger 
takes  all  the  risks  incident  to  the  mode  of  travel,  and  the  character  of  the 
means  of  conveyance  which  he  selects;  but  the  care,  vigilance  and  s^dll  of 
the  parties  furnishing  the  conveyance,  should  be  adapted  to  it;  the  carrier 
and  the  passenger  owing  reciprocal  duties  each  to  the  other. 

Evidence— Conduct  of  passengers  at  accident. — The  conduct  of  pas- 
sengers on  a  rail  road,  on  the  happening  of  an  accident,  though  not  in  the 
presence  of  a  party  who  is  injured,  may  be  given  in  proof,  to  show  how  the 
apparent  danger  impressed  others. 

Same — Impeaching  witness. — Where  a  proper  foundation  has  been  laid 
for  it,  a  witness  ni?iy  be  inquired  of  as  to  wlmt  another  witness  stated  in 
reference  to  his  own  conduct,  and  that  of  th^  plaintiff,  just  prior  to  an  acci- 
dent, for  the  purpose  of  impeaching  the  witness  by  showing  a  contradiction 
to  his  previous  answer. 

Carrier  not  an  insurer. — A  carrier  of  passengers  is  not  an  insure^ 

Negligence,  20  111.  489;  26  111.  :^86;  111  111.  209;  degree  of  care  required 
of  passenger,  12  Bradw.  189;  of  c  irrier,  88  111.  614;  16  Bradw.  23;  burden 
of  proof.  26  111.  o77;  contributory  negligence,  46  111.  84;  58  111.  306;  64  III. 
517;  risks  assumed  bv  pasi-enger,  26  111.  382;  right  of  recoverv,  37  111.  340. 

"  G.  &  C.  U.  R.  R.  Co.  r.  Jacobs,  20  111.  486;  C,  B.  &  Q.  R.  R.  Co.  r.  John- 
son, 103  III.  512:,Chiciigo  r.  Stearns,  105  III.  554;  Penna.  Co.  r.  Bovlan,  104 
III.  595;  Abend  v.  T.  H.  &  I.  R.  R.,  Co..  Ill  111.  202;  H.  &  St.  J.  R.  R.  Co. 
r.  Martin,  111  111.  219;  G.  &  C.  U.  R.  R.  Co.  r.  Yarwood,  15  111.,  468;  Same 
r.  Same,  17  111.  509:  C.  &  R.  I.  R.  R.  Co.  r.  Still,  19  111.  500;  P.  &  R.  I.  R. 
R.  Co.  V.  Lane,  83  111.  488;  Chicago  v.  Lavelle,  83  111.  482. 
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again-t  all  accidents,  but  is  liable  only  for  the  want  of  a  suitable   degree  of 
care,  diligence  and  skill.'' 

Negijgknck  op  passengeb. — If  a  passenger  on  a  rail  road  car  is  guilty 
of  negligence,  bj-  unnecessarily  exposing  himself  to  danger,  by  wrestling  or 
sci\ffling  on  the  cars,  or  by  imprudently  and  unnecessarily  passing  from  one 
car  to  another  while  the  cars  are  in  motion,  and  receives  an  injury,  and  his 
carelessness  or  imprudence  has  contributed  in  any  way  to  produce  the  in- 
jury, he  cannot  recover  for  it.° 

If  a  passenger  on  a  rail  road  car  imprudently  and  carelessly  exposes  him- 
self to  danger,  by  scuffling  or  playing,  and  is  injured  while  being  trans- 
ported on  the  cars,  and  his  imprudence  or  carelessness  has  in  any  wny  con- 
tributed to  produce  the  injury,  he  cannot  recover  for  it;  nor  is  it  necessary 
that  the  imprudence  or  carelessness  of  the  passenger  should  be  restricted  to 
the  moment  of  the  accident.'' 

*If  a  passenger  who  is  being  conveyed  on  a  rail  road  car  is  guilty    f*559j 
of  a  want  of  reasonable  care,  and  his  want  of  such  care  concurs  with 
that  of  the  rail  road  company  in  producing  an  injury  to  him,  he  cannot  re- 
cover for  it.'' 

A  rail  road  company,  in  an  action  brought  by  a  passenger  who  leaped  from 
a  car  when  an  accident  occurred,  to  recover  for  injuries,  may  show  that  the 
injurj-  resulted  from  the  carelessness  or  culpable  negligence  of  the  passenger 
prior  to  the  accident. 

BcKDEN  OF  PROOF. — A  passenger  who  seeks  redress  from  a  carrier,  for 
an  injury,  must  show  not  only  that  the  injury  to  him  was  the  result  of  the 
carelessness  or  negligence  of  the  carrier,  but  also  that  himself  was  without 
fault  in  producing-the  injury;  and  the  burthen  of  proof  is  on  him,  not  only 
to«how  that  the  carrier  was  negligent,  but  that  himself  was  not  guilty  of 
negligence.'' 

LiABiT.iTY  OF  CARRiEK. — Carriers  are  not  bound  to  answer  for  all  the  low- 
er degrees  of  carelessness  and  negligence  on  the  part  of  passengers  carried 
by  tiiem,  short  of  recklessness  or  carelessness.'' 


''  Railroad  corporations  engaged  in  the  transportation  of  passengers  for 
hire  are  nr)t  insurers  of  the  lives  and  persons  of  their  passengers,  but  they 
are  bound  to  the  exercise  of  the  highest  degree  of  care  and  diligence  in 
the  conduct  of  their  business  and  are  accountable  for  slight  negligence. 
Their  duties  in  this  respect  extend  to  their  appliances  and  the  mode  of  using 
them.  The  best  known  means  for  detectinar  defects  in  their  roads  and  ap- 
pliances must  be  used,  In  Meier  v.  Penn.  R.  R.  Co.  (64  Pa.  St.  225)  it  was 
•^aid  that  railroads  must  keep  pace  with  the  progress  of  science,  art  and 
modern  improvement  in  respect  to  provision  for  their  passengers'  safety. 
See  2  Rorer  on  Railroads,  948  ef  seq.  and  cases  cited. 

■=  The  plaintilf's  negligence  must  not  concur:  C,  B.  &  Q.  R.  R.  Co.  r. 
Dewey,  26  111.  2.55;  C,  R.  I.  &  P.  R.  R.  Co.  v.  Dignan,  56  111.  47;  T.  P.  & 
W.  Ry.  Co.  V.  Head,  62  111.  238;  C.  W.  Div.  Ry.  Co.  v.  Bert.  .69  111.  888. 
[f  both  parties  are  equallv  in  fault,  no  recovery  can  be  had:  C,  B.  &  Q.  R. 
R.  Co.  r.  Pavne,  49  111.,  499;  C.  &  A.  R.  R.  Co.  v.  Murrey,  62  111.  326;  C, 
B.  &  Q.  R.  R.  Co.  r.  L-e.  68  111.  576.  The  plaintiff  may  recover  if  his  neg- 
ligence is  slight  as  compared  with  that  of  the  defendant :  Coursen  v.  Ely,  37 
111.  .338;  C,  B.  &  Q.  R.  R.  Co.  r.  Harwood,  90  111.,  425;  Kewanee  r.  Depew, 
80  III.,  119;  C.  B.  &  Q.  R.  R.  Co.  r.  Colwell,  3  Bradw.  .545;  N.  C.  R.  Mills  r. 
Monka,  4  Bradw.  604:  Missouri  Furnace  Co.  r.  Abend,  107  III.  44;  F.  Nat. 
Bank  r.  Eiteniiller,  14  Bradw.  22.  The  plaintiff  cannot  recover  unless  he  has 
exercised  ordinary  care,  and  the  defendant  has  been  negligent:  C,  B.  &  Q. 
R.  R.  Co.  r.  Van  Patten,  64  111.  510;  C,  B.  &  Q.  R.  R.  Co.  r.  Lee,  68  111.  576; 
f.  C.  R.  R.  Co.  r.  Green,  81  111.  19;tC.  &  N.  W.  R.  R.  Co.  v.  Dimick,  96 
m.  42;  W.  Rv.  Co.  V.  Elliott,  98  111.  481;  C,  B.  &  Q.  R.  R.  Co.  v.  Spring, 
n  Bradw.  174. 
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This  was  an  action  on  tlie  case  for  pergonal  injuries.  Cause 
tried  at  May  term,  1854,  of  Kane  Circuit  Court,  before' Hon. 
B.  S.  Morris  and  a  jiiiy.     Yerdict  for  plaintiff  for  |2,500. 

The  testimony  sliows  that  in  the  montli  of  August,  Fay, 
witli  two  others,  got  on  plaintiffs'  cars  at  Elgin  to  ride  to  Clin- 
ton, a  distance  of  some  three  miles.  The  train  consisted  of 
the  locomotive  and  tender,  then  a  baggage  car,  next  a  second 
class  car,  and,  behind  all,  a  lirst  c'ass  car.  When  the  defend- 
ant and  his  companions  presented  themselves  to  ride,  they  were 
told  by  the  conductor  of  the  train,  "that  the  passenger  car 
was  full,  and  they  must,  or  had  better,  get  into  the  baggage 
car."  They  thereujon  went  into  the  baggage  car.  boon  after 
the  cars  left  Elgin,  the  defendant  and  his  companions  com- 
menced playing  and  t-cuffling  ;  it  was  warm  weather,  and  they 
])ulled  up  each  other's  shirts.  From  E^gin,  about  one  and  a 
half  miles  was  T  rail,  then  there  was  the  flat,  or  strap  rail. 
Soon  after  the  train  came  ui;on  tlie  strap  rail,  the  hind  trucks 
of  the  second  class  car,  and  the  forwai'd  trucks  of  the  lirst  c^ ass 
car,  were  thrown  from  the  track,  by  a  snake-head,  probably. 
The  speed  of  the  train  liad  slackened  upon  coming  u]5on  the 
strap  rail,  and  it  was  running  at  the  time  at  a  safe  and  ])roper 
rate  of  speed.  The  brakes  were  put  down,  and  the  train 
stopped  as  soon  as  possible.  The  haggage  car  was  not  of  the 
track,  nor  in  any  danger.  Just  before  this  accident,  the  de- 
fendant had  chased  one  of  his  companions  out  of  the  baggage 
car  into  the  second  class  car,  and  he  was  in  the  second  class  car, 
or  upon  the  platform,  at  the  time,  and  he  juni]  ed  from  the 
car  to  the  ground  and  received  the  injuries  com])lained  of. 
At  the  time  he  jumjied,the  cars  were  moving  at  a  slow  rate  of 
speed,  say  three  or  four  miles  per  hour.  The  defendant's  com- 
1  anions  and  two  othei's,  (who  were  not  regular  passengers,  and 
who  w^ere  upon  the  platforms  of  cars,)  also  jumped  oft",  and 
one  of  defendant's  comj^anions  (Yarwood)  was  injured  by  so 
doing.  No  other  person  w?«i  injured.  Those  re- 
["560]  maining  in  the  cars  were  not  injured.  *There  were 
two  other  persons  in  baggage  car,  who  remained 
there,  and  experienced  no  dithculty  or  injury  in  so  remaining. 

This  ])art  of  the  road  was  recently  repaired,  and  in  very  good 
order.  It  was  passed  over  daily,  and  generally  after  each  train, 
by  persons  whose  duty  it  was  to  keep  it  in  re;~air.  The  acci- 
dent occurred  about  -f  o'clock  P.  M.,  and  one  train  had  passed, 
over  between  the  examination  and  this  train.  That  this  was 
as  good  as  any  flat  rail  road,  and  was  well  graveled  and  balasted. 

On  the  trial  these  questions  were  asked  one  of  the  witnesses, 
(Charles  B.  Wells,)  who  was  in  the  lirst  class  car,  bj  Fay's 
counsel : 
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"What  was  the  conduct  of  the  passengers  in  the  first  class 
car,  if  any,  indicating  that  there  was  or  was  not  alarm  among 
them?"  Also,  "What  exc'aniations,  if  any,  were  made  by 
passengers  in  first  class  car,  indicating  alarm  I "  These  questions 
were  each  objected  to,  but  objections  overruled,  and  exceptions 
taken.  The  witness's  answer  to  the  first  was,  "There  was  a 
general  rising  of  passengers  and  catching  hold  of  seats,  and  of 
f:ne  another;  there  was  a  rush  towards  the  aisle;  besides  this, 
there  was  but  little  movement  among  them."  To  the  second 
he  answered,  that  "There  was  a  general  screaming  of  the  la- 
dies, asking  what  they  could  do^"  The  doors  of  the  first 
class  car  were  closed,  and  the  defendant  was  not  in  at  all. 

Lewis  H.  Yarwood,  who  was  a  witness  for  Fay,  swore  that 
lie  did  not  tell  Wiggins,  or  Brewer,  on  the  cars,  that  they  (him- 
self and  com|  anions)  had  been  having  a  7'egidar  tear.  John 
S.  Brewer,  a  witness  for  plaintiffs,  was  asked  by  plaintiffs' 
counsel  this  question  :  "Did  Yarwood,  upon  coming  into  the 
first  class  passenger  car,  state  to  you,  or  to  Capt.  Wiggins,  in 
your  presence,  '  We  ha\e  been  having  a  regular  tearf''''  To 
which  the  court  sustained  an  objection,  and  exception  was 
taken. 

William  H.  Wiggins,  the  conductor  of  the  train,  was  asked 
the  following  questions  by  Fay's  counsel : 

"State  wliat  effect  the  motion  of  the  second  class  car,  when 
off  the  track,  would,  in  your  or>inion,  produce  upon  the  minds 
of  tlie  average  of  mankind  in  the  cars,  as  to  ^^dlether  it  w^ould 
or  would  not  produce  alarm,  and  to  what  extent,  if  any?"  The 
question  was  objected  to,  and  objection  overruled  by  court, 
and  excepted  to.  The  witnoss  answered,  "I  think  it  would 
excite  and  alarm  the  passengers." 

The  plaintiff"  below  rested  his  case,  without  giving  any  evi- 
dence of  the  condition  of  the  road.  The  defendants  below 
followed  the  example  ;  and  then  the  conrt  allowed  Fay  to  ex- 
amine witnesses  upon  that  subject.  This  was  objected  to,  and 
excentions  taken. 

.*The  defendants  in  the  court  below,  asked  the  court  [*561] 
to  give  the  following  instructions: 

Third.  That  the  defendants,  as  common  carriers  of  passen- 
gers, are  not  insurers  against  all  accidents,  but  are  liaWe  only 
for  tlie  want  of  such  care,  diligence  and  skill,  as  is  characteris- 
tic of  cautious  persons;  and,  if  the  defendants  exercised  such 
care  and  diligence  in  the  transportation  of  the  plaintiff',  then 
the  plaintiff"  citnnot  recover. 

P^ifth.  If  the  jury  believe  from  the  evidence,  that  the 
j^laintiff",  while  on  his  passage  from  E'ginto  Clinton  was  guilty 
of  care'essness,  and  unnjcossarily  exposing  hiu\:e'f  to   danger^ 
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by  wrestling  or  scuffling  on  tlie  cars,  or  by  imprudently  and 
unnecessarily  passing  from  one  car  to  anotber  wliile  tbe  cars 
were  in  motion,  and  tliat  sucli  carelessness  or  imprudence  con- 
tributed in  any  way  to  produce  tbe  injury,  t..eu  tbe  plaintiff 
cannot  recover. 

Sixth.  If  tbe  jury  believe,  from  tbe  evidence,  tbat  the 
plaintiff,  Avbile  on  defendants'  cars,  imprudently  and  carelessly 
exposed  bimself  to  danger,  by  scuffling  or  jjlaying,  and  tbat  tbe 
injury  to  bim  was  tbe  result  of  sucb  carelessness  or  imj:>rudence, 
or  tbat  sucb  carelessness  or  imprudence  in  any  way  contributed 
to  produce  tbe  injury,  tben  tbe  ])laintiff  cannot  recover,  even 
tbougb  tbe  jury  may  believe  tbat  tbe  defendants  bave  also  been 
guilty  of  negligence. 

Seventb.  If  tbe  jury  sball  believe,  f^-om  tbe  evidence,  tbat 
tbe  plaintiff  was  guilty  of  any  want  of  reasonable  care,  wbile 
a  passenger  upon  tbe  defendants'  cars,  and  tliat  sucb,  bis  want 
of  care,  concurred  witb  tbe  negligence  of  tbe  defendant  in  pro- 
ducing tbe  injury,  tben  tbe  plaintiff'  cannot  recover. 

Eiglitb.  Tbat  tbe  plaintiff,  before  be  can  recover  in  tbis 
action,  must  sbow,  not  only  tbat  tbe  injury  to  bim  was  tbe  re- 
sult of  tbe  carelessness  or  negligence  of  tbe  defendants,  but  also 
tbat  be  bimself  was  witbout  fault  in  producing  said  injury. 

ISTintb.  Tbat  tbe  plaintiff"  cannot  recover  unless  tbe  jury 
sliall  believe  tbat  be  exercised  pro[;er  care  and  circumsj.ection 
wbile  on  bis  passage  from  E'gin  to  Cliiitun,  and  tbat  tlie  de- 
fendants were  guilty  of  negligence,  from  wliicb  tbe  injury  re- 
sulted, and  tbo  burden  of  proof  is  upon  tbe  jilaintiff,  not  only 
to  sbow  tbat  tbe  defendants  were  negligent,  but  tliat  be  bimself 
was  not  guilty  of  negligence. 

Eleventb.  If  tbe  jury  believe,  from  tbe  evidence,  tbat  tbe 
])laintiff"  leaped  from  tbe  cars  of  tbe  defendants,  under  circum- 
stances tbat  would  not  bave  justified  sucb  an  act  on  tbe  part  of 
a  prudent,  careful  man,  and  tbat  tbe  injury  was  tbe  result  of 
sucb  leaping,  tben  tbe  plaintiff  cannot  recover. 

Twelftb.  If  tbe  jury  believe  from  tbe  evidence,  tbat  tbe 
plaintiff"  leajied  from  tbe  defendants'  baggage  car, 
[*562]  wbile  said  *car,  and  tbe  locomotive  and  tender  were 
upon  tbe  track,  and  wbile  tbe  cars  were  movbig  slowly, 
tliese  are  facts  from  wbicb  tbe  jury  may  ])resume  tbat  the 
plaintiff  was  guilty  of  imprudence  and  carelessness  in  leaping 
fi'om  said  cars. 

Thirteenth.  If  tbe  jury  sball  believe,  from  the  evidence, 
that  tbe  plaintiff'  [witliout  reasonable  cause,  raslily]  leajied  from 
tbe  cars  of  the  defendants  when  be  was  in  no  peril,  and  leaped 
carelessly  and  recklessly,   and  tbat  his  careless  and  reckless 
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manner  of  jumping  coniribntedto  produce  [caused]  the  injury, 
then  the  plaintiff  cannot  recover. 

The  court  refused  to  give  all  the  foregoing  instructions,  as 
asked;  but  gave  the  last  (thirteenth)  with  these  amendments, 
by  inserting  between  tlie  words  "plaintiff "  and  "leaped"  in 
the  second  line,  these  words  "without  reasonal)le  cause,  rash- 
ly," as  in  brackets,  and  by  striking  out  the  words  "  contributed 
to  produce,"  and  inserting  instead  the  word  "  caused,"  as  in 
brackets. 

Tlie  court  was  also  asked  by  the  defendants  below  to  give 
the  following  instruction  : 

Fifteenth.  If  the  jury  believe  from  tlie  evidence,  that  pre- 
vious to  taking  ]:assage  on  the  defendants'  cars,  at  the  dej^ot  in 
Elgin,  the  plaintiff  was  directed  by  the  conductor  to  take  his 
place  in  the  baggage  car,  because  there  was  not  room  for  him 
in  ihe  first  c^ass  passenger  car,  and  that  the  jilaintiff'  did  go  into 
said  baggage  car  at  the  time  of  starting,  and  whilst  on  the  way 
from  E'giii  to  Clinton  he  left  said  car,  without  any  reasonable 
cause,  and  ]:)assed  carelessly  [and  recklessly,]  from  one  car  to 
ano'dicr,  and  that  the  injury  to  the  j^laintitl:' happened  in  conse- 
quence [of  his  leaving  the  car  so  assigned  to  him,  and,  without 
reasonable  cause,  lea;ied  from  the  cars,  whereby  he  was  in- 
jured,] then  the  jilaintift"  cannot  recover. 

The  court  refused  t<-)  give  said  instruction,  but  amended  it 
by  inserting  the  words  in  brackets,  and  gave  it. 

The  defendants  below  also  asked  the  court  to  give  the  fol- 
lowing instructions: 

Sixteenth.  That  the  plaintiff  must  prove  his  cause  as  stated 
in  his  declaration,  and  if  the  jury  shall  not  believe  that  the  car 
In  which  the  plaintiff  was  riding,  in  his  passage  from  Elgin  to 
Clinton  and  immediately  previous  to  tlie  plaintiff's  leaping 
from  the  car,  was  thrown  oft'  the  track  by  the  negligence  of  the 
defendants,  and  was  proceeding  over  the  ties,  and  was  tossed 
about  so  that  the  plaintiff's  life  or  limbs  were  in  great  peril,  or 
that  the  said  iilaintiff''s  life  or  limbs  were  there  or  then  greatly 
jeoparded  and  endangered  by  remaining  in  the  cars,  then  the 
plaintiff' cannot  recover. 

*Seventeenth.     If  the  jury  believe,  from  the  evi-     [*563] 
dence,  that  the  injury  to  the  plaintiff',  complained  of 
in  this  action,  was  the  result  of  the  negligence  or  want  of  care 
of  both  the  plaintiff  and  the   defendants,  the  jury  should  tind 
for  the  defendants. 

Which  the  court  refused  to  give. 

The  court  was  also  asked  to  instruct  the  jury  : 

Eighteenth.  If  the  jury  believe,  from  tlie  evidence,  tliat 
Fay  did  not  hear  whatever  noise  there  might  have  been  in 
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the  passenger  car,  wlien  the  same  ran  off  the  track,  then  the 
jnry  should  disregard  the  evidence  of  such  noise  as  influencing 
the  conduct  of  Fay. 

Which  the  court  j-efused  to  give  as  asked,  but  gave  by  add- 
ing thereto  these  words:  "othe-rwise  than  showing  the  rea- 
sojiableness  of  his  fear  of  danger." 

Also  the  foil  jwinii:  instruction  :  , 

Nineteenth.  The  plaint'ff,  as  passenger  upon  defendants' 
rail  road,  must  be  presumed  to  ha've  taken  u];on  himself  the 
risks  necessarily  incident  to  the  mode  of  travel  which  he 
adopted,  and  if,  without  fault  of  the  defendants,  or  by  a  con- 
currence of  the  fault,  negligence  or  want  of  care  of  both 
plaintiff  and  defendants,  the  plaintiff  was  injured,  the  jnry 
should  find  for  defendants. 

Which  the  court  refused  to  give. 

The  court  also  gave  the  following,  of  his  own  motion,  in 
place  of  number  seven. 

Twentieth.  If  the  jury  believe,  from  tlie  evidence,  that 
the  plaintiff  was  guilty  of  a  want  of  reasonable  care  at  the 
time  the  accident  happened,  or,  without  reasonable  care,  or 
apprehension  of  danger,  rashly  leaped  from  tlie  cars,  by  which 
he  was  injured,  he  onght  not  to  recover,  although  the  defend- 
ants' negligence  contributed  to  the  injury  in  such  case. 

And  the  following,  in  the  place  of  number  sixteen  : 

Twenty-first.  But  the  court  states  that  the  ])laintiff  must 
prove  his  case  as  stated,  in  some  one  of  the  counts  in  his  dec- 
laration to  the  satisfaction  of  the  jury,  before  the  jury  ought 
to  find  in  his  favor. 

Defendants  below  excepted  to  each  of  the  above  refusals 
and  amendments,  qualifications  and  substitutes. 

The  court,  at  the  request  of  the  plaintiff'  below,  tlien  gave 
the  following  instructions : 

Fourth.  If  the  jnry  beb'eve,  from  the  evidence,  that  the 
cars  of  the  defendants,  while  carrying  the  plaintiff'  as  a  pas- 
senger from  Elgin  to  Clinton,  were  run  or  thrown  off  the 
track,  that  fact  is  prima  facie  evidence  of  a  neglect  or 
disregard  of  their  duties,  as  common  carriers,  and  in  such  cases 
it  devolves  upon  them  to  prove  that  there  was  no 
[*564:]  neglect  or  disregard  of  their  *diity,  but  that  the  run- 
ning off"  resulted  from  a  cause  which  7io  kuman  eare, 
foresight  or  skill  could  j)r event. 

Fifth.  If  the  jury  beh'eve,  from  the  evidence,  that  the  rail 
road  track  was  out  of  order  and  re]:air,  and  tliat  the  cars,  in 
consequence  thereof,  were  thrown  off"  the  track,  and  that 
while  thus  off  and  in  violent  motion,  the  plaintiff"  had  reason- 
able grounds  to  apprehend  danger  to  his  life  or  limbs,  ii"  he 
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continued  in  the  car,  and  that  to  escape  from  the  supposed 
danger  he  jumped  off  the  car,  and  thereby  received  tlie  injury 
he  complains  of,  then  tlie  defendants  are  h'ab'e,  though  it  may 
now  appear  that  if  lie  had  remained  in  the  cars  he  would  have 
been  safe;  the  law  in  such  cases  proceeds  upon  the  principle 
that  when  danger  comes  suddenly  upon  a  passenger,  he  may 
not  be  sufficiently  se!f-j:ossessed  to  know  in  what  way  to  act, 
and  then  the  carrier  is  answerable  for  the  injury  resulting 
therefrom. 

Sixth.  If  the  jury  believe,  from  the  evidence,  that  the 
motion  of  the  cars,  while  oft"  the  track,  the  excitement  among 
the  passengers,  the  ])lace  as  to  danger  where  tlie  cars  were  off, 
and  all  the  circumstances  connected  with  them,  generated  by 
their  running  oft',  would  have  produced  in  the  mind  of  any 
man  of  ordinary  firmness  and  prudence,  sncli  fear  of  injury  as 
to  induce  him  to  leap  from  the  cars  for  safety,  then  the  plaint- 
iff, in  law  was  justilied  in  jumping  from  the  cars  in  such  a 
case,  and  that  fact  is  no  bar  to  his  recovery. 

Eighth.  On  the  question  whether  there  was  such  apjmrent 
danijer  as  wou'd  have  caused  fear  in  the  minds  of  the  averao;e 
of  mankind  similarly  situated,  the  jury  are  not  bound  by  the 
Ojiinion  expi  essed  by  witnesses ;  the  jury  are  also  to  judge 
from  the  circumstances  proven,  and  their  own  personal  knowl- 
edge of  human  nature,  and  should  adopt  so  much  of  the 
opinion  of  a  witness  as  meets  the  approbation  and  judgment 
of  the  jury,  and  no  more. 

iSTintii.  The  prudence  and  due  care  required  of  the  com- 
mon carrier,  by  law,  is  of  the  highest  order  ;  the  utmost  pos- 
sible skill,  care,  diligence  and  watchfulness,  to  the  safety  of 
the  passengers,  and  in  this  sense,  the  words  "  dtie  care,  etr.,'''' 
as  mentioned  in  the  defendants'  instructions,  is  intended.  The 
prudence  required  of  the  passenger,  is  simply  such  as  ordinary 
men  usually  exercise  in  like  circumstances,  and  if  the  jury  be- 
lieve from  the  evidence,  that  by  reason  of  the  omission  or 
neglect  of  the  defendants  or  any  one  of  their  servants,  the 
cars  were  thrown  off'  the  track  while  under  way,  and  the 
plaintiff  was  thereby  ])ut  in  danger,  and,  to  save  himself, 
leaped  from  the  car,  and  thus  received  the  injury,  the  de- 
fendants cannot  excuse  themselves  from  responsibility  by 
reason  of  any  act  of  the  plaintiff",  unless  they  show 
first,  that  such  act  helped  to  *produce  the  injury,  and  [*5{35] 
secondly,  that  such  act  was  so  imprudent,  rash  or 
heedless,  that  tlie  exercise  of  such  prudence  as  the  average  of 
mankind  possess,  would  have  prevented  the  plaintiff  from  do- 
ing the  act. 

Tenth.     The  defendants  having  admitted  to  be  common  car- 
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riers  for  hire,  tliey  [are  and  were]  at  tlie  time,  bound  to  use 
the  utmost  care,  foresight  and  diligence  in  providing  of  safe, 
sufficient  and  suitable  conveyance,  in  order  to  prevent  those 
injuries  which  human  care,  diligence  and  foresight  could  guard 
against,  and  if  the  plaintitf's  injury  happened  by  reason  of  a 
defect  in  the  road  of  defendants,  which  might  have  been  dis- 
covered and  prevented  by  a  careful  and  thorough  investigation 
thereof  immediately  after  the  eastern  train  had  passed,  and 
before  the  train  coming  east  with  the  plaintiff  ran  over  the 
same  track  going  east,  tlien  such  accident  must  or  ought  to 
be  ascribed  to  the  negligence  of  the  defendants  or  their 
servants. 

But  if  the  jury  beheve  the  accident  did  arise  from  a  hidden 
defect  of  the  road,  which  no  human  care,  skill,  foresight,  or 
careful  and  prior  examination  of  the  road,  at  the  point  where 
the  accident  happened,  could  have  discovered  and  which  could 
not  be  guarded  against  by  the  exercise  of  a  sound  judgment 
and  a  vigilant  foresight,  then  the  defendants  are  not  liable. 
On  the  other  hand,  if  the  injury  was  the  result  of  the  slight- 
est neglect  of  the  defendants  or  their  servants,  then  they  are 
liable  therefor,  unless  the  jury  further  believe,  from  the  evi- 
dence, that  the  plaintiff's  act  of  jumi)ing  from  the  car  was 
rash,  and  without  reasonable  grounds  of  fear  of  injury  by 
remaining  in  the  car  anv  lono-er. 

To  the  giving  of  which  instructions  defendants  helow  ex- 
cepted. 

The  court  overruled  defendants'  motion  for  a  new  trial,  and 
appellants  excepted. 

The  first  three  counts  in  narrative  allege  that  ^Hlieoar''''  \\x 
which  the  plaintiff  took  passage,  was  off  the  track,  etc.,  etc. 

The  fourth  count  alleges  that  it  became  unsafe  for  the 
l')laintifl:  to  remain  in  the  car  in  which  he  took  passage,  etc.,  etc. 
That  he  was  therein  and  in  great  peril,  etc.,  and  jumped  to 
the  ground  from  that  car  to  save  himself,  etc. 

The  following  instructions  were  given  by  the  court  below, 
at  the  request  of  the  defendants,  or  in  lieu  of  instructions 
asked  by  them. 

Ko.  1.  That  if  the  jury  shall  believe,  from  the  evidence, 
that  the  injury  to  the  plaintiff  in  this  suit,  happened  to  him  by 
mere  accident,  without  fault  on  the  part  of  defendants  then 
the  plaintiff  cannot  recover. 

No.  2.     If  the  jury  shall  believe,  from  the  evidence,  that  the 

defendants  exercised  due  care,  diligence  and  si-'"    in 

[*566]     the  ^preservation    and  roi)air  of  their    track     nd    in 

managing  and  operating  their  road  at  the  tim  )    .     the 

accident,  and  that  the  accident  could  not  have  been  proNcated 
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by  the  use  of  sncli  care,  diligence  and  skill  then  the  p''aintiff 
cannot  recover  in  this  action. 

Iso.  3.  If  the  jury  shall  believe  from  the  evidence,  that 
the  injury  to  the  ]3laintitf  was  the  result  of  an  accident  which 
could  not  be  avoided  by  the  exercise  of  due  care  and  skill,  in 
the  pre]:>aration  and  management  of  their  means  of  convey- 
ance on  the  1  art  of  the  defendan  s,  the  ]>laintiti'  cannot  recover. 

No.  4.  If  the  jury  believe  from  the  evidence,  that  the 
]-)laintiff  was  guilty  of  a  want  of  reasonable  care  at  the  time 
the  accident  hapj  ened,  or  without  reasonable  cause  or  ap]:)re- 
hension  of  danger,  rashly-  leaped  from  the  cars,  by  which  he 
was  injured,  lie  ought  not  to  recover,  although  the  defendants' 
negligence  contributed  to  the  injury  in  such  case. 

Instruction  No.  4  was  given  by  the  court,  in  lieu  of  the 
one  marked  7,  asked  by  appellants. 

No.  5.  If  the  jury  shall  believe  from  the  evidence,  that 
the  plaintiff  leaped  from  the  car  of  the  defendants,  under  a 
rash  and  undue  apprehension  of  danger,  when  in  reality  there 
was  no  danger,  and  that  the  injin-y  was  the  result  of  such  leap- 
ing, then  the  j^laintiti'  cannot  recover. 

No.  6.  If  the  jury  shall  believe,  from  the  evidence,  that 
the  plaintiff,  without  reasonable  cause,  rashly  leai  cd  from  the 
car  of  the  defendants  when  he  was  in  no  j  eril,  and  leaped  care- 
lessly and  reck'ess\y,  and  that  his  careless,  reek-ess  manner  of 
jumping,  caused  the  injury,  tlien  the  plaintiff  cannot  recover. 

Instiuc-'on  No.  6  was  gi^'en  by  the  court,  in  lieu  of  one 
marked  13,  asked  by  appellants. 

No.  7.  If  the  jury  shall  believe  from  the  evidence,  that 
the  plaintiff  lea]ied  from  the  car  of  the  defendants  wdiile  it 
was  moving  slowly  in  a  i)lace  where  there  was  no  danger  of 
the  car  being  upset  or  injured,  under  a  rash  and  undue  appre- 
hension of  danger,  when  in  reality  he  was  in  no  danger,  and 
that  the  injury  was  caused  by  such  leaping,  they  must  rJnd  for 
the  defendants,  even  though  the  plaintiff',  at  the  time,  really 
thought  himself  in  danger,  and  leaped  to  the  ground  to  save 
liimself  from  harm. 

No.  8.  If  tlie  jury  believe  from  the  evidence,  that  previous 
to  taking  jassage  in  the  defendants'  cars  at  the  depot  in  Elgin, 
the  ])laintitt"  was  directed  by  the  conductor  to  take  his  place  in 
the  baggage  car  because  theie  was  not  room  for  him  in  the 
first  class  passenger  car,  and  that  the  plaintiff'  did  go  into 
said  bairS'iije  car,  at  the  time  of  startino-,  and  wliilst  on  the  way 
from  E'gin  to  Clinton,  he  left  said  car  without  any  reasonable 
cause,  and  passed  carelessly  and  recklesoly  from  (  ne  car  to  an- 
other and  that  the  injury  to  the  ]3laintiff  happened  in 
coUoe(|uence  of  ^his  so  leaving  the  car  so  assigned  to     ['"507] 
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him,  and  without  reasonable  cause,  leaped  from  tlie  cars, 
whereby  he  was   injured,  then    the   i^laintifF  cannot  recover. 

Instruction  No.  8  was  given  by  the  court  in  lieu  of  one 
offered  by  defendants,  marked  15. 

No.  9.  But  the  court  states  that  the  plaintiff  must  ]rove  his 
case,  as  stated  in  some  one  of  the  counts  in  his  declaration,  to  the 
satisfaction  of  the  jury,  before  the  jury  ought  to  tind  inhis  favor. 

Instruction  jSTo.  9.  was  given  by  the  court  in  lieu  of  one 
offered  by  defendants,  marked  16. 

No.  10,  If  the  jury  believe,  from  the  evidence,  that  Fay 
did  not  hear  whatever  noise  tJiere  nn'ght  have  been  in  the  pas- 
senger car,  when  the  tame  run  off  the  track,  then  the  jury 
should  disreo-ard  the  evidence  of  such  noise  as  influencing  the 
conduct  of  Fay,  otherwise  than  showing  the  reasonableness  of 
his  fear  of  danger. 

No.  10  was  given  by  the  court  in  lieu  of  one  marked  18. 


E.  Peck  and  J.  F.  Faenswoeth,  for  Ap')penants. 

T.  S.  Dickey  and  S.  Wilcox,  for  Appellee. 

ScATES,  C.  J.  As  the  injury  lia]:)pened  at  the  same  time, 
and  the  facts  are  so  much  like  those  in  the  same  plaintiffs 
against  L.  H.  Yarwood  before  us,  in  15  Ilk  R.  468,  as  to  in- 
volve the  same  principles  of  law,  we  have  again  carefully  ex- 
amined the  principles  there  laid  down,  and  fully  a])prove  them, 
believing  them  sustained  by  settled  adjudications  and  text 
writers.  It  is  objected  that  the  doctrine  in  lelation  to  the 
mutual  negligence  of  the  parties  causing  the  injury,  is  not  ap- 
])licable  to  carriers  of  ]  assengers  by  railroad,  and  should  not  be 
apph'ed  as  in  that  case.  To  our  mind,  tliere  is  no  ap{  arent 
ground  or  reason  for  distinction  or  difference.  The  degree  of 
responsibility  and  care  between  goods,  or  inanimate  things, 
and  reasonab'e  beings  having  volition,  is  found  in  the  difference 
between  property  and  persons,  and  is  not  referable  at^all  to 
.modes  of  conveyance.  I  know  of  no  case  making  any  dis- 
tinction. As  to  the  latter.  Justice  McLean  well  remarks,  in 
McKimiey  v.  JSfetl,  1  McLean  R.  550,  that  ''  we  are  surround- 
ed with  dangers  at  home  and  abroad,  and  they  ai-e  greater 
when  we  travel  than  while  we  remain  stationary.  In  some 
modes  of  traveling  these  dangers  are  greater  than  in  others. 
They  may  be  greater  on  water  than  on  land  ;  on  a  fast  line  of 
stages  than  on  a  slow  one  ;  and  every  ]  assenger  must  make  up 

his  mind  to  meet  the  risks  incident  to  the  mode  of 
[*5GS]     travel  he  adopts,  which  cannot  be  avoided  by  the*iit- 

most  degree  of  care  and  skill  in  the  preparation  and 
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manageineiit  of  the  means  of  conveyance.  This  is  the  on\y 
giiaraiity  given  by  the  proprietor  of  the  line."  If  one  will 
take  passage  in  a  balloon,  he  should  not  exr.ect  or  require  the 
conductor  to  insure  his  life,  limb,  or  safe  passage,  nor  to  do 
more  than  exert  the  greatest  degree  of  care,  with  com]  etent 
skill  in  that  mode  of  sailing.  .  Nor  can  passengei's,  by  steam 
power,  either  in  boats  or  on  railroads,  expect  the  same  degree 
of  security  that  they  would  enjoy  by  wagons,  canal  ]  aekets, 
or  stage  coaches.  The  degrees  of  care,  vigilance  and  skill  are 
the  highest,  and  the  res|/unsibility  is  for  the  l(;ast  neglect 
known  to  the  law  short  of  insurance.  And  these,  in  their  aj  - 
plication,  have  respect  to  the  particular  mode  of  travel  f»r 
transportation  offered.  The  care,  vigilance  and  skill  must  bo 
adai-ted  to  the  motive  power  and  means.  A  sersant  well 
qualified  to  steer  a  boat  or  manage  a  team,  might  be  totally 
unfit  to  manage  steam,  or  regulate  the  running  of  a  boat  or 
]ocomoti\e.  The  means  should  be  reasonably  adapted  to  the 
end,  and  the  care  and  skill  to  tlie  use  of  the  means,  wliether 
of  one  or  another  mode  of  transportation.  Tliese  differences 
we  recognize  as  within  the  rule  of  diligence.  But  while  the 
care,  skill  and  diligence  are  judged  of  in  reference  to  what  is 
required  by  the  dangerousness  of  the  ]  articular  mode,  we  can 
see  no  pro] )riety  or  justice  in  relaxing  from  a  ];ro])ortionate 
care  on  the  ].art  of  passengers,  according  to  the  increased 
hazards  of  the  mode  of  transpo]'tati(m  adopted  by  them.  This 
is  surely  reasonable,  and  must  cxuitinue  to  be  a  reciprocal  duty 
to  carriers  by  lailroads.     See  13  Barb.  S.  C.  H.  14. 

Uj-on  the  evidence,  contradictory  as  it  is,  we  shall  not  inter- 
fere with  the  verdict.  U])on  the  question  of  a  special  passage 
in  the  baggage  car,  the  evidence  in  the  case,  unlike  the  case  of 
Yarwood  referred  to,  is  coniiicting.  The  jury  wei'e  judges  of 
what  was  before  them,  and  they  have  settled  the  facts,  under 
instructions. 

The  conduct  and  exclamations  of  ]')assengers  in  the  cars  were 
not  improjjerly  admitted,  as  tending  to  sliow  how  tlie  circum- 
stances of  api  arent  danger  impressed  every  one,  and,  to  some 
degree,  ex]>lain  defendant's  condu.ct,  and  vindicate  it  from 
rashness  and  imj^^rudence  from  undue  alarm.  It  is  imiios>ible 
for  a  witness  to  convey  such  scenes  to  the  mind,  and  their 
effect  and  influence  u]/on  it.  Such  general  conduct,  with  the 
exclamations  involuntarily  tlirown  out  by  ai3|.earances  of  im- 
minent 1  eril,  may  be  regarded  as  a  part  of  the  res  (jestm  for 
this  ]jurpose. 

A  pro].er  foundation  for  asking  Brewer  for  the  state- 
ment of  Yarwood  had  been  laid,  by  the  preliminary  ques- 
tion to,  and  answer  of    Yarwood,    for  the    pnirposes  of    im- 
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peacliment.  Tlie  matter  was  relevant,  as  tending 
[*569]  to  sliow  a  contradiction,  and  *tlie  time  and  place, 
and  persons  connected  with  the  conversation  or 
statement,  were  certain  and  soeeilic.  Brewer  was  the  ]3er- 
son,  and  it  was  on  the  cars,  just  before  tlie  accident.  All  the 
]3re-requisitcs,  laid  down  by  Mr.  Green'eaf,  are  found  in  the 
questions  put  to  and  answered  by  Yarwood.  1  Greenl.  Ev., 
See.  462.  The  question  should  have  been  allowed,  and  an- 
swered by  Brewer. 

The  lirst  |iait  of  the  third  instruction  ashed  by  plaintiffs  in 
error,  we  again  sanction  as  correct,  but  the  latter  part  we  will 
j'.gain  repeat,  as  we  said  in  15  111.469,  "  is  too  narrow,  and 
does  not  express  the  full  degree  of  plaintiffs' liability  as  common 
carriers  of  j:a  sengers."  We  see  no  propriety  in  attem]3ting 
new  delinitions,  or  de]  arting  from  the  common  and  well  un- 
derstood terms,  for  expressing  the  degrees  of  both  diligence 
and  negligence.  When  parties  persist  in  attemj  ts  to  use  new 
and  indefinite  expressions,  we  cannotbut  be  strongly  impressed 
Avith  the  belief  that  the  usual  ones  do  not  suit  their  purpose. 
The  care  and  diligence  of  "  cautious"  persons,  is  indefinite, 
uncertain,  and  no  two  minds  would  ag-ree  as  to  the  desfree  in- 
dicated. 

The  fifth,  sixth  and  seventh  instructions,  ashed  by  appellants, 
Avere  fair  statements  of  the  law,  and  should  have  been  given. 
ISTumber  four,  given  in  lieu  of  number  se^"en,  is  too  restrict- 
ive, it  confines  the  want  of  j-easonab^e  care  to  the  moment 
of  the  accident,  and  excludes  all  considei-ation  of  a  previous 
want  of  care  ;  at  least,  so  we  understand  it.  Kow  the  leap  at 
the  moment  taken,  and  under  the  circumstances,  might  have 
been  prudent  and  defensible,  and  yet  a  previous  want  of  care, 
or  culpable  negligence  may  have  brought  him  into  the  situa- 
tion, to  make  it  necessary  and  justifiable.  Previous  acts  of 
appellants,  and  want  of  care,  dih"gence  and  skill  in  building, 
equipping,  running,  repairing  and  operating  the  road  up  to 
the  moment  of  the  accident,  so  far  as  they  tended  to  show 
culpable  negligence  in  the  alleged  injury,  were  proper  subjects 
of  iufpiiiy,  and  might  be  embraced  within  instructions.  So,  iu 
like  manner,  they  have  a  right  to  show  that  the  injury  was 
the  consequence  or  result  of  defendant's  want  of  care  or  cul- 
];able  negligence  at  any  time,  oi-tha'tsuch  negligence  contributed 
to  produce  it.  Supjiose  he  should  have  dune  an  act  hours 
before,  or  miles  distant,  from  the  time  and  ])lace  of  the  injury, 
M'li'cli  contribufed  to  it,  can  this  be  serarated  and  excluded 
from  our  consideration?  Sup].ose  he  had  carelessly  placed 
articles  upon  the  ]')latforms  of  the  cars,  liable  to  be  shaken  oft" 
and  across  the  track,  and  tliey  were  carelessly  suffered  by   the 
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servants  of  the  comi:;any  to  remain  nntil  thrown  under 
the  wheels,  and  the  cars  be  thrown  olf  the  track  thereby, 
would  a  jnstiiiable  leap,  after  the  necessity  occurred,  ex- 
culpate his  previous  carelessness,  although  he  might 
show  *theirs  ?  Giving  such  instructions  does  not  de-  [*570] 
pend  u  pon  the  sufficiency  of  the  evidence  offered,  but 
upon  the  fact  that  there  is  evidence  tending  to  establish  the 
fact  alleged.  Here  there  was  evidence  to  that  point  in  the  de- 
fense, and  the  court  should  have  instructed  the  jury  of  its 
legal  consequences  upon  defendant's  rights,  in  case  they  be- 
lieved such  negligence  proven  upon  him.  This  was  fully  dis- 
cussed and  settled  in  ju-inciple  in  15  111.  R.  468,  and  the  Au- 
Tora  Branch  R.  R.  Co.  v.  Grimes,  13  111.  R.  585.  This  last 
case  has  also  settled  the  principle  contained  in  the  eighth  and 
ninth  instructions  asked,  and  is  fortified  by  the  case  of  Ilarlngx. 
2V.  Y.  and  Erie  R.  R.  Co.,  13  Barb.  S.'C.  R.  14,and  J/oo;'d  v. 
Abbott,  32  Maine  R.  49  ;  Angell  on  Carr.,  Sec.  55(3,  557. 

These  instructions  were  proper  and  should  have  been 
given. 

After  a  careful  consideration  of  the  eleventh  and  twelfth 
instructions,  we  are  unable  to  detect  any  substantial  objection 
to  them,  and  think  they  shouM  have  been  given. 

The  thirteenth  and  iifteenth  were  proper,  and  should  have 
been  given.  We  think  the  moditications  given  by  the  court  in 
lieu  of  those  asked,  have  expressed  too  strong  a  degree  of 
carelessness.  It  is  enough  in  law  to  constitute  a  defence,  that 
the  negligence  and  carelessness  caused  or  contributed  to  the 
injury  com])lained  of.  Where  these  are  shown,  courts  and 
juries  cannot  adjust  their  degrees  and  gauge  their  effects,  nor 
will  the  !aw  hold  carriers  to  answer  for  all  the  lower  degrees, 
imtil  they  amount  to  rashness  and  recklessness.  This  would 
add  to  the  highest  degree  of  care,  imposed  by  law  upon  car- 
riers, an  additional  res];onsibility  for  the  negligence  a;;d  care- 
lessnc'^s  of  passengers  short  of  gross  negligence.  But  such  is 
not  the  law,  and  we  cannot  sanction  instructions  so  stating  it ; 
nor  shall  we  here  undertake  to  say  how  slight  a  degree  will 
destroy  the  right  of  reparation. 

The  ninth,  given  in  liea  of  the  sixteenth  asked,  was 
pro]ier. 

The  sixteenth  belongs  to  a  class  condemned  by  this  court  in 
15  111,  referred  to,  and  is  properly  modified  in  number  twenty- 
one. 

The  seventeenth  and  nineteenth  should  have  been  given. 
The  eighteenth  was  properly  nu'ditied. 

The  degrees  of  care  of  the  plaintiffs,  and  negligence  of  de- 
fendant, as  presented  in  the  ninth  and  tenth  instructions  given 
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for  defendant  here,  are  not  accurately  presented.  The  "ut- 
most possible  care,"  and  "  slightest  neglect,"  are  superlative 
terms,  unsafe  and  improper  to  be  indulged  in,  as  expressive  of  tlie 
requirements  of  the  law,  while  it  requires,  at  the  same  time, 
the  highest  degree  of  the  one,  and  charges  for  slight  neg"'ect. 
So,  for  the  other  party,  prudence,  "  simply  such  as 
[*571]  ordinary  men  *usually  exercise,"  is  very  indeiinite, 
and  may  fix  no  rule  or  standard  at  all  in  law. 

As  the  cause  must  be  again  tried,  we  have  examined  and 
discussed  these  instructions  in  detail,  numerous  as  they  are, 
in  the  sincere  hope  to  present  what  we  regard  as  the  settled 
principles  of  law,  aoplicable  to  such  injuries. 

We  can  but  think  the  principles  all  ])lain,  and  easily  to  be 
nnderstood  as  laid  down  in  the  decisions  of  courts ;  and 
if  these  were  ]:»lainly  and  fairly  drawn  out  into  instructions, 
without  embellishments  of  sujierlatives,  or  garnishu'ient  of 
partial  statemen'ts  of  facts,  juries  would  easily 'comjirehend 
the  mutual  duties  and  liabilities  of  the  parties,  and  adjust 
their  rights. 

Carriers  of  passengers  are  not  insurers  of  life,  limb,  or 
against  loss,  damage  or  injury,  as  carriers  of  goods  are,  ex- 
cept for  acts  of  Providence  or  the  public  enemy;  but  they 
are  required  to  use  the  highest  degree  of  care,  diligence,  vig- 
ilance and  skill  in  the  selection  of  materials,  consti'uction  of 
their  vehicles,  and  other  means  of  transportation,  and  for  their 
conduct  and  management,  rej^airs  and  preservation  of  them, 
with  a  view  to  the  comfort,  safety  and  transportation  of  pas- 
sengers and  their  baggage  ;  and  they  are  liable  for  slight  neg- 
lect or  carelessness  in  any  of  these  particulars,  qualified, 
however,  by  the  reciprocal  duty  of  the  passenger,  tlmt  his 
want'of  ordinary  care  does  not  cause  or  contribute  to  produce 
the  injury. 

Judgment  reversed  and  cause  remanded  for  new  trial. 

Judgment  reversed, 

Skinnek,  J.  I  am  unable  to  concur  in  all  the  conclusions 
and  reasoning  of  the  foregoing  opinion. 
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*M.  Laflix  v.  a.  Herrington  et  al.     [*572] 

The  following  dissenting  opinion  of  Chief  Justicp:  Scates,  was  not  re- 
ceived by  the  reporter  in  time  for  publication  in  its  appropriate  place.  See 
the  case,  ante,  page  301. 

Scates,  C.  J.  I  am  unable  to  concur  with  tlie  conrt  upon 
one  point  alone,  and  that  is  this:  payment  of  ta.ves  under  the 
statute  of  limitations.  I  think  the  proof  of  payment  suffi- 
cient under  the  statute,  to  enable  the  plaintift"  to  defend  his 
possession  under  it. 

By  the  evidence,  I  understand  that  Brown  sold  one  acre  to 
Best,  in  June,  1846,  of  which  he  soon  after  took  possession, 
under  a  bond  title,  and  has  continued  in  possession  ever  since. 
That  ujion  full  payment  he  received  a  deed,  dated  August  3, 
1847.  The  acre  was  located  by  metes  and  bounds,  in  the 
south-east  corner  of  the  tract,  listed  and  assessed  as  a  thirteen 
acre  tract.  He  neglected  to  pay  the  city  taxes  upon  this  acre 
for  18-it),  and  the  State  and  county  taxes  of  1817,  for  which 
it  was  sold  in  181:7.  It  is  for  this  non-payment  of  the  amount 
of  taxes  due  upon  this  acre,  described  and  included  in  the 
assessment,  as  a  thirteen  acre  tract  to  Brown,  that  is  allowed 
to  defeat  the  claim  and  defence  set  up  under  the  statute.  I 
reason  thus,  in  relation  to  these  facts.  Brown  had  owned, 
listed  and  j.aid  taxes  ui)on  the  whole  tract.  In  1846,  he  sold, 
by  a  particular  boundary,  one  acre,  and  the  evidence  was 
])laced  upon  the  i-ecords  required  to  be  kept  for  the  purpose 
of  exhibiting  tit'e.  The  assessor,  without  informing  hiuTse^f 
of  tlie  OMULjrship,  lists  the  property  as  theretofore,  thus 
cluirging  Brown's  tract  with  an  acre  which  did  not  belong  to 
him.  Brown  does  not  appear  to  liave  known  of  this  mistake, 
until  called  on  for  payment  of  taxes.  He  then  ]  ays  as  much 
of  the  whole  taxes  as  his  proportion  of  the  listed  tract  bears 
to  the'whole,  and  takes  a  recei)jt,  describing  the  payment  to 
be  twelve-thirteenths  of  the  whole.  This  is  all  that  is  due 
upon  what  he  owned,  and  his  ownership  is  in  severalty,  and 
not  an  undivided  interest.  I  will  admit  that  the  description 
of  the  tract  would  make  it  an  undivided  interest,  as  it  stood 
upon  the  tax  books,  and  inserted  in  the  receipt,  and  technic- 
ally, would  make  the  |  ayment  ap])ly  to  twelve-thirteenths  of 
what  was  due  upon  the  one  acre,  as  upon  the  twelve,  and  so 
leave,  technically,  one-thirteenth  still  due  and  chargeable  in 
common  upon  the  whole  tract.  But  I  am  unwilling,  and  do 
not  feel  authorized,  and  justified,  to  defeat  the   object  of  the 
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statute  in  its  protection  of  those  who  have  substantially, 
fairly  and  honestly,  brought  themselves  within  its  terms  and 
meaning,  by  j-aying  to  the  government  promptly, 
[*573]  *a11  they  owe  on  all  they  own,  by  a  techuical  disqui- 
sition of  principles  and  distinctions,  little  known  or 
observed  by  the  great  mass  of  landholders.  It  is  enough 
that  Brown  only  owned  twelve  acres  of  the  tract  as  described 
on  the  list;  that  he  owned  that  quantity  in  severalty,  and  paid 
that  ])ro portion  of  the  amount  of  the  tax  assessed  and  due 
upon  the  whole.  Tliis  was  all  the  State  could  ask  or  demand 
of  him.  The  error  in  the  assessment,  by  including  another's 
land  in  the  same  description  with  his,  whether  from  careless- 
ness or  ignorance,  will  not  make  him  debtor  for  more  than 
he  owns,  nor  should  it  1)3  allowed  to  prejudice  his  rights.  His 
own  carelessness  in  taking  a  receipt,  perpetuating  that  error 
and  misdescription,  having  injured  or  misled  no  one  thereby, 
should  not  be  permitted  to  work  a  forfeiture  of  his  rights,  or 
an  assumption  or  admission  of  his  liability  for  the  taxes.  I 
must  believe,  that  in  all  businsss  transactions  between  man 
ai)d  man,  this  payment,  under  the  facts  in  this  record,  would 
have  been  receiv^ed  and  held  as  applicable  to  the  amount 
really  due  from  Brown,  and  a  full  discharge  of  himself  and 
the  lien  on  his  land.  JSTor  can  I  perceive  any  reason  or  dis- 
tinction, why  the  same  should  not  aijply  to  a  transaction  with 
the  State.  Had  tlie  collector  levied  upon  Brown's  personal 
]^'roperty,  for  the  ba'ance  due  on  this  tract,  I  feel  well  satis- 
fied, that  any,  and  this  court  would,  upon  this  proof,  deter- 
mine the  controversy  in  his  favor,  upon  the  ground  of  pay- 
ment of  all  that  was  due  for  his  taxes  on  the  twelve  acres. 
If  so,  the  payment  of  the  taxes  upon  the  twelve  acres,  has 
lieen  shown  in  the  recoi-d,  for  seven  consecutive  years,  and 
this  is  suihcient,  so  far  as  these  acts  are  re(]uired,  to  rely  upon 
the  statute. 

Having  presented  my  views  of  the  facts  in  relation  to  the 
^yowa^rZe  and  substantial  compliance  with  the  statute,  by  tlie 
pa^'ment  of  the  taxes  properly  due  upon  this  tract  in  contro- 
versy, and  chargeable  upon  Brown,  I  do  not  design  any  fur- 
ther discussion  of  this  or  other  questions  in  the  record. 
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ABANDONMENT. 

1.  Upon  a  marine  risk,  the  insured  may  claim  as  for  a  total  loss,  -when  the 

vessel  is  so  much  damaged  by  any  of  the  perils  insured  against,  that  the 
damage  or  the  cost  of  repairs  is  fifty  per  cent,  of  the  value.  Norton  v. 
Lex.  Ins.  Co.,  2Sb 

2.  To  recover  as  for  a  total  technical  loss,  when  the  thing  remains  in  specie, 

the  owner  must,  within  a,  reasonable  time  after  he  is  informed  of  the 
disaster,  formally  abandon  the  thing  insured,  giving  notice  of  the  facts 
connected  with  it,  and  the  condition  of  the  property.     Ibid.,  235 

3..  If  this  abandonment  is  accepted,  the  property  then  belongs  to  the  insurer, 
and  his  liability  is  the  same  as  if  the  property  were  destroyed.  If  not 
accepted,  if  the  facts  autliorize  an  abandonment,  the  same  consequences 
vv^ill  follow.  Subsequent  events  can  not  defeat  a  right  of  recovery. 
Ibid,         ...  .  235 

4.  The  facts  existing  at  the  time,  must  determine  the  right  to  abandon,  and 

with  a  vessel,  this  right  exists  when  the  cost  of  restoring  her  in  an 
equally  good  condition,  exceeds  fifty  per  cent,  of  the  value.  The  owner 
must  abandon  before  the  repairs  are  made.     Ibid.,  2o5 

5.  The  right  to  abandon  nmst  be  determined  by  the  judgment  of  experts, 

applied  to  the  condition  of  the  vessel  at  the  time  of  the  abandonment;  and 
although  the  cost  of  saving  and  repairing  the  vessel  after  her  abandonment, 
may  be  less  than  fifty  per  cent.,  yet,  if  at  the  time,  the  facts  apparently 
ju-tified  an  abandonment,  it  will  be  good.     Ibid.,  235 

6.  -If  the  underwriter,  after  an  abandonment,  take  possession  of,  and  repair 

the  vessel,  and  return  her  within  a  reasonable  time,  at  a  cost  less  than 
fifty  per  cent.,  the  assured  can  refuse  to  receive  her.     Ibid.,  235 

7.  If,  after  an  abandonment,  the  imderwriter  take  possession  of  the  vessel, 

although  he  do  so  under  protest,  and  get  her  off  and  repair  her,  no 
matter  at  how  small  or  great  a  cost,  it  is  an  acceptance  of  the  abandon- 
ment, if  ho  do  not  return  her  in  a  reasonable  time.     Ibid.,  235 

8.  If  the  underwriters  retain  the  vessel  for  an  unreasonable  time,  the  in- 

sured is  not  bound  to  take  her  back.     Ibid.,  235 

9.  Where  a  policy  declares  that  the  insured  shall  not  have  the  right  to  aban- 

don, until  it  shall  be  a.tcertained  that  the  recovery  and  repairing  of 
the  vessel  is  impracticaljle,  the  court  has  the  right  to  construe  and 
explain  the  contract,  and  may  instruct  the  jury  so  as  to  explain  its  true 
meaning.     Ibid.,  235 

10.  The  owners  of  a  vessel  are  not  bound  to  receive  her  from  the  under- 
writers, if  in  the  repairs,  her  cnpacity  was  materially  lessened;  she 
must  be  made  as  good  as  she  was  before.     Ibid.,  235 

11.  A  prompt  notice  of  the  abandonment  should  be  given,  that  the  under- 
writers may  save  what  they  can  of  the  vessel;  but  if  the  delay  in  giving 
notice  does  not  work  any  injury  to  them,  a  greater  delay  in  giving  it 
may  be  excused.     Ibid.,  235 

ABATEMENT. 

1.  In  a  plea  of  abatement,  which  traverses  the  affidavit  upon  which  an 
attachment  issued,  oyer  of  the  afiidavit  need  not  be  craved.  Eddy  v. 
Brady,  306 
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2.  The  affidavit  is  the  foundation  of  the  suit,  and  is  a  part  of  the  record 

Ihid.,  306 

3.  Wiiei-e  an  affidavit  for  an  attachnient  states  that  the  defendant  left  the 

State,  with  an  intention  to  remove  his  effects,  to  defraud  creditors,  a 
plea  in  abatement  which  traverses  the  affidavit,  is  not  double.     Ibid., 

306 

4.  The  judcrment  for  the  defendant  in  a  plea  in  abatement,  whether  it  be  on 

an  issue    of  fact  or  law.  is  Ihnt  the  writ  be  quashed.     Ihid.,  306 

5:  After  a  demurrer  to  a  plea  in  abatement  has  been  overruled,  the  court 
cannot  grant  leave  to  reply  to  the  plea.     Ibid.,  306 

6.  Where  one  of  two  promisors  of  a  note  is  sued,  and  it  does  not  appear  on 
the  face  of  the  declaration,  or  other  pleading  of  the  plaintiff,  that  the 
other  promisor  is  living,  the  error  cannot  be  taken  advantage  of  at  the 
trial,  but  must  be  pleaded  in  abatement.     Thompson  v.  Strain,        369 

ACKNOWLEDGMENT. 
See  Recording  Acts. 

ACTION. 

1.  An  action  will  lie  for  money  tortiously  tak'^n  by  force,  even  where  it  has 

passed  out  of  the  hands  of  the  tort  feasor  before  action  brought. 
McDonald  V.  Broirn,  32 

2.  A.  sold  B.  a  mare  for  ^70,  and  B.  was  to  sell  her  in  the  fall,  and  if  she 

brought  less  than  that  sum,  A.  was  to  make  good  the  deficit;  without 
the  fault  of  B.  the  mare  became  Avorthless;  he  tejidered  the  mare  to  A., 
and  demanded  a  repayment  of  the  price  paidfrr  her:  Held,  that  A. 
could  recover,  as  so  mu'-b  money  paid  upon  a  consideration  that  had 
wholly  failed.     Steele  v.  Ilcbhs.  69 

3.  An  action  of  debt  may  l)e  m  lintained  upon  an  instrument  under  seal  for 

a  sunl  certain,  payable  to  a  specified  person,  and  at  a  cer  tidn  time,  although 
it  states  the  consideration  for  which  it  was  given,  without  alleging  or 
proving  such  consideration.  Sucii  statement  does  not  change  the  char- 
acter of  the  instrument.     Nn.^h  v.  Ncifih,  79 

4.  If  a  count  possesses  all  the  attributes  of  a  count  in  delrt,  commencing 

and  concluding  as  si  ch,  but  uses  the  word  "  promised  "  instead  of  the 
word  "'agreed,"   it  will  not  be  regarded  as  in  assumpsit.     Smith  v. 

Webb,  _  ...         105 

5.  Where  a  day  which  follows  the  performance  of  the  consideration  is  named 

for  the  paj-ment  of  money,  an  action  will  not  lie  for  the  money  before 
performance.     Dunn  v.  Moo)-e  et  oh,  151 

6.  A  joint  action  for  debt  will  not  lie  against  the  maker  of  a  sealed  instru- 

ment, and  his  surety;  wlio  binds  himself  by  a  writing  not  under  seal. 
Turney  v.  Penn  et  ah,  485 

7.  If  a  covenant  be  joint,  suit  must  be  brought  It"'  those  having  the  legal 

interests,  and  jointly  or  severally,  as  it  is  held  by  them.  Buckner  v. 
Hamilton,  _  487 

8.  Where  a  party  has  contracted  for  land,  and  made  payments  upon  it,  he 

may  recover  back  Avhat  he  has  paid,  with  interest,  if  his  vender  has  put 
it  out  of  his  power  ro  perform  his  contract,  by  having  sold  the  land  to 
another.     Iliird  v.  Denny,  492 

ADMINISTRATOR.     ADMINISTRATION. 

1.  Heirs,  appearing  before  the  county  court,  by  their  guardian,  to  contest 

the  validity  of  claims  against  the  estate  of  their  ancestor,  should  de- 
fend in  the  name  of  the  administrator:  and  an  appeal  to  the  circuit 
court,  if  taken  by  the  oppo'-ite  party,  should  Ijring  the'  administrator 
onlv  into  that  court,  and  the  heirs  may  equally  contest  there.  Motsinyer 
V.  Wolf.  '  _  _       _         71 

2.  Upon  a  default,  assessment  of  damages  and  judgment  in  the  circuit  court, 

the  heirs  cannot  comj^lain  of  the  assessment  in  tliis  court,  unless  there  is 
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a  bill  of  exceptions  showing  all  the  evidence  upon  the  inquiry  of  dam- 
ages.    Ibid.,  71 

3.  When  the   administrator  proceeded  regularly  in  the  performance  of  his 

duties,  and  the  Judge  of  Probate  certified,  on  the  oOth  of  May,  1837, 
that  he  had  settled  the  estate  of  his  decedent,  but  had  omitted  to  en  er 
the  proceedings  of  record;  the  county  court  is  authorized,  upon  proper 
proof,  to  enter  and  spread  of  record,  nunc  jno  finic,  the  preliminary 
and  final  settlement  of  such  administrator,  made  with  such  Probatf! 
Judge.     Frame  v.  Frame  et  ah,  15,5 

4.  Where  a  declaration  avers  that  the  plaintiffs  were  administrators  of  A. 

B.,  deceased,  at  the  time  the  promises  were  made,  and  that  they  were 
made  to  them  personally,  by  that  name  and  description,  these  are  traver- 
sable allegations,  and  must  be  denied  under  oath..  Adams  v.  Kinq 
et  ah,  169 

5.  The  county  court  has  jurisdiction  in  suits  arising  out  of  bonds  of  executors 

or  administrators,  if  the  amount  claimed  does  not  exceed  ^1,000.  Peo- 
j)Ie  V.  Summers,  173 

6.  The  judgment  need  not  be  for  the  full  penalty  of  the  bond,  but  for  such 

damages  as  the  party  has  sustained,  by  non-compliance  with  its  condi- 
tion. Such  judgment  will  not  bar  another  action  on  the  bond,  but  suits 
may  be  brought  until  the  entire  penalty  is  recovered.     Ibid.,  173 

7.  If  a  judgment  has  been  entered  on  such   a  bond,  in  the   circuit  court,  the 

proper  remedy  would  be  to  suggest  a  breach,  and  have  damages  assessed 
in  that  court.     Ibid.,  173 

8.  If  a  judgment  has  been  entered  on  the  bond,  it  would  merge  the  latter 

in  the  former,  and  no  further  action  could  be  maintained  upon  it. 
Ibid.,  173 

9.  A  judgment  of  a  county  court,  allowing  a  debt  against  an  estate,  is  con- 

clusive between  creditor  and  administrator,  till  reversed  or  impeached 
for  fraud.     Sionc  v.  Wood,  177 

10.  But  when  an  administrator  applies  for  leave  to  sell  the  real  estate  for 
the  purpose  of  paying  a  judgment,  it  is  not  conclusive  as  against  an  heir, 
and  he  may  contest  the  application,  unless  he  has  been  made  a  party  to 
the  judgment,  by  joining  in  taking  an  appeal  from  it  to  a  superior  court. 
Ibid.,  177 

11.  An  administrator  is  not  bound  by  law  to  pay  taxes  on  the  real  estate  left 
by  the  decedent.     Ibid.,         ...  177 

12.  A  judgment  against  an  administrator,  is  not  a  judgment  against,  or  a 
lien  upon,  the  land  left  by  the  decedent.     Ibid.,  177 

13.  A  creditor  having  a  judgment  against  an  administrator,  cannot  sue  out 
a  scire  facias  upon  the  judgment  against  an  heir,  to  make  it  chargeable 
upon  the  land.     Ibid.,  177 

14.  An  heir  is  not  a  privy  to  a  judgment  against  an  administrator.     Ibid., 

177 

10.  A  judgment  against  an  administrator  is  prima  facie  evidence  of  the 

existence  of  a  debt  against  the  estate,  as  against  an  heir.     Ibid.,       177 

16.  An  administrator  or  executor  can  not  distrain  or  sue  for  rent  which  ac- 
crues after  the  death  of  the  owner  of  the  land.  The  rent,  in  such  case, 
goes  to  the  heir.     Sherman  v.  Duich,  283 

17.  All  real  estate,  by  statute,  may  be  sold  for  the  pa3mient  of  the  debts  of  in- 
testates, but  administrators  have  no  power  to  sell  or  incumber,  without 
an  order  of  court.  The  lands  descend  to  the  heirs  sub  niodo,  subject  to 
this  liability.  A  creditor  cannot,  by  an  allowance  of  his  claim,  or  by 
judgment  against  an  estate  or  an  administrator,  acquire  any  specific 
lien,  nor  enforce  its  collection  by  levying  an  execution  upon  land. 
Sfillmnn  v.  Young,  _  318 

18.  Demands  not  prosecuted,  or  of  which  the  administrator  has  not  been 
notified,  within  two  years  after  the  issuing  of  letters,  are  barred  as  to 
assets  arising  from  the  estate  inventoried.     Ibid.,  318 

19.  The  failure  of  an  administrator  to  plead  the  limitation  of  two  years, 
will  not  preclude  the  heirs  from  pleading  it  on  settlement  with  the  ad- 
ministrator.    Ibid.,  318 
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20.  A  person  who  is  at  the  same  time  administrator  and  guardian,  is  not 
allowed  to  apply  the  funds  of  one  capacity  to  the  interests  of  the  other. 
Ibkh,  _  318 

21.  A  claim  for  permanent  improvements,  made  under  an  adverse  claim  of 
title,  derived  from  a  sale  under  judgment,  must  go  with  the  disposition 
made  of  that  title,  and  fall  with  it.     Ihkh,  318 

22.  \\niitlock  administered  upiTO  the  estate  of  .Jones;  subsequently  the  legis- 
lature passed  an  act  authorizing  the  administrator  to  sell  the  real  estate 
of  Jones,  to  pay  debts,  and  to  re-invest  the  surplus,  with  the  approval 
of  the  Probate  Judge,  for  the  benefit  of  the  widow  and  heir.  Whitlock 
was  removed,  and  Paine,  the  husband  of  the  widow  of  Jones,  was  ap- 
pointed in  his  stead.  Paine  sold  the  land,  and  his  wife  joined  in  the 
conveyance,  which  did  not  recite  the  power  to  sell,  nor  that  the  estate 
conveyed  belonged  to  decedent,  nor  did  Paine  execute  it  as  admin- 
istrator. No  debts  had  been  proved  or  allowed  by  the  Probate  Court: 
Held,  that  the  power  was  conferred  for  the  purpose  of  paying  debts, 
and  could  not  be  exercised  until  required  for  that  purpose :  Held,  further, 
that  the  bond  executed  prior  to  the  conveyance,  and  the  conveyance,  do 
not  purport  on  their  face  to  transfer,  nor  do  they  transfer  the  estate  of 
Jones  tlie  decedent.     Davenport  v.  Young  et  ux.,  548 

23.  The  court  below  had  not  the  right  to  permit  the  parties  to  show  the  fact 
that  the  decedent  owed  debts  which  had  not  been  proven  before  the 
Probate  Court.     Ibid.,  548 

See  Guardian  and  Ward,  County  Court. 

ADMISSIONS. 

1.  It  is  proper  for  a  witness  who  is  testifjing  as  to  the  admissions  made  by 
a  party,  to  embody  in  his  deposition  a  certified  copy  of  a  bill  of  excep- 
tions taken  at  another  trial,  to  which  he  has  referred  to  refresh  his 
recollection,  as  showing  the  substance  of  the  admissions  sought  to  be 
proved  as  he  now  remembers  them.  That  the  admissions  made  were 
sworn  admissions,  does  not  make  a  difference,  nor  need  it  be  shown  by 
record  evidence  that  a  trial  was  had,  in  which  the  biU  of  exceptions 
was  taken.     IgJehart  v.  Jernegan,  513 

.  AFFIDAVIT. 

1.  If  a  party  seeks  to  maintain  an  action  of  replevin,  for  a  steam  saw-mill 

builcling,  with  all  the  machiiTery,  etc.,  belonging  to  the  same,  he  should 

at  least  aver  in  his  affidavit  that  the  property  in  question  is  personal 

.    e-^tate.     Chatterfon  v.  Saul  _  _      149 

2.  In  a  plea  in  abatement,  which  tra,verses  the  affidavit  upon  which  an 

attachment  issued,  oyer  of  the  affidavit  need  not  be  craved.  Eddi/  v. 
Bnidi/,  306 

3.  The  affidavit  is  the  foundation  of  the  suit,  and  is  a  part  of  the  record. 

Ihid.,  306 

4.  Where  an  affidavit  for  an  attachment  states  that  the  defendant  left  the 

State,  with  an  intention  to  remove  his  effects,  to  defraud  creditors,  a 
nlea  in  abatement  which  traverses  the  affidavit  is  not  double.     Ibid., 

306 

5.  The  judgment  for  the  defendant  in  a  plea  in  abatement,  whether  it  be  on 

an  issue  of  fact  or  law,  is  that  the  writ  be  quashed.     Ibid.,  306 

6.  After  a  demurxer  to  a  plea  in  abatement  has  been  overruled,  the  court  can- 

not grant  leave  to  reply  to  the  plea.     Ibid.,  _         306 

7.  In  order  to  an  arrest  under  caputs  ad  resjwndendion,  the  affidavit  should 

show,  by  facts  stated,  and  circumstances  detailed, .  that  a  strong  pre- 
sumption exists  that  the  party  against  wdiom  the  writ  is  to  issue  has 
been  guilty  of  a  fraud,  or  that  he  has  refused  to  surrender  his  estate  for 
the  benefit  of  his  creditors,  as  required  by  law.     Ex  parte  Smith,     347 

8.  To  fetate  in  the  affidavit  made  to  authorize  the  issuing  of  the  cajnas  ad 

res.,  that  the  benefit  of  whatever  judgment  may  be  obtained  will  be  n 
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danger  of  being  lost,  is  not  sufficient  to  bold  a  party  to  bail.    Ibid., 

347 

9.  WhTe  an  affidavit  upon  which  to  ground  the  issuing  of  a  co2)iafi,  shows 

that  the  party,  iigainst  whom  the  writ  is  to  issue,  has  conveyed  large 
amounts  of  real  and  personal  property  to  several  persons,  for  the  pur- 
pose of  defrauding  his  creditors,  and  shows  facts  and  circumstances 
sufficient  to  raise  a  strong  presumption  of  fraud,  the  party  arrested  can 
only  be  discharged  by  making  an  assignment  as  an  insolvent  debtor. 
Ex  2i(trte  Salisbxnj,  350 

10.  An  affidavit  in  aid  of  a  plea  of  noii  est  factum  is  not  evidence  for  the 
jury.     Miller  v.  Metzger,  390 

1 1 .  An  affidavit  for  a  continuance,  which  avers  that  witnesses  have  been  duly 
subpoenaed  to  attend  the  court  at  which  the  trial  is  to  be  had,  shows 
sufficient  diligence.     Wade  v.  Halligan,  507 

12.  The  court  may  ascertain  whether  a  witness  is  present,  and  if  he  is,  may 
overrule  an  application  for  a  continuance.     Ibid.,  .  507 

AGREED  CASE. 

1.  The  Circuit  Court  has  a  right  to  command  that  an  issue  shall  be  formed 

upon  an  agreed  case,  especially  so  where  the  agreed  case  says  that  the 
court  shall  try  the  issue  formed  upon  it.     Keith  v.  Rucker,  389 

2.  The  court  has  a  right  to  inquire  whether  an  agreed  case  has  been  obtained 

through  fraud.     Ibid.,  389 

ALTERATIOJT  OF  INSTRUMENTS. 

1.  An  obligee  may  make   iuuuaterial  alterations  in  a  bond,  if    they  are 

consistent  with  the  true  contract  of  the  parties.     Reed  v.  Keivp,      445 

2.  There  is  no  presumption  of  law  arising  upon  the  bare  inspection  of  the 

face  of  an  instrument,  to  fix  the  fact  of  its  alteration.  Suspicions  may 
arise  out  of  the  inspection,  but  the  question  must  be  determined  by 
proofs.     Ibid.,  445 

AMENDMENT. 

1.  Courts  may  allow  amendments  of  pleadings  on  the  trial,  if  not  against 

the  positive  rules,  to  secure  the  ends  of  justice,  if  the  opposite  party  is 
not  thereby  taken  by  surprise;  if  so,  a  continuance  maybe  allowed. 
Miller  v.  Metzger,  _  _  390 

2.  Where  proftrt  of  an  instrument  is  alleged  in  the  proceedings,  and  the  in- 

strument is  afterwards  lost,  leave  should  be  granted  to  amend,  and  the 
opposite  party  may  then  know  the  character  of  evidence  to  be  offered. 
IbuL,  390 

ANCIENT  LIGHTS. 

1.  An  action  for   obstructing  air  and  light  to  windows  in  a  house  will  be 

sustained  in  this  State.     Gerber  v.  Grabel,  _     _     217 

2.  In  such  an  action,  it  is  not  necessary  to  aver  a  right  by  prescription,  in 

the  use  of  the  windows  obstructed.     Ibid.,  _  217 

3.  Twenty  years'  uninterrupted  and  unquestioned  enjoyment  of  lights,  con- 

stitutes- thein  ancient  lights;  in  the  enjoyment  of  which,  the  owner  will 
be  protected.     Ibid.,  217 

APPEARANCE. 

1.  Where  a  party  consents  to  enter  his  appearance  in  the  Circuit  Court 
such  consent  does  not  authorize  a  judgment  against  him.  unless  a  dec- 
lar.ition  was  filed  ten  days  prior  to  the  return  day  of  the  process.     Hoes 
V.    Van  Alsfgne,  384 

APPURTENANCES.  , 

1.  Moore  owned  a  house  and  lot:  he  sold  the  house  to  O'Conner  and  the  land 
to  Goff;  they  were  both  sold  on  a  judgment  rendered  against  Moore, 
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prior  to  the  sale  of  Goff  and  0' Conner,  and  Goff  became  the  purchaser 
at  sheriff's  sale:  Held,  that  iilthoug-h  Goff  had  notice  of  the  sale  of  the 
house  to  O'Connor,  at  the  time  of  the  first  sale,  he  would  hold  the 
house  and  land  under  the  shenft"s  deed.     G6ff\.  0' Conner,  421 

2.  Building-s  are  i>y\nm  facie  part  of  the  land,  and  if  a  party  claims  them  as 

person:i.lty,  he  must  show  them  to  be  such.     Ibid.,  421 

3.  Hewed  timber,  fence  posts,  etc.,  unattached  to  the  soil,  are  not  fixtures  or 

appm-tenances  to  the  knd,  and  do  not  pass  by  deed.     Cook  v.  Whifinff, 

480 

ARBITRATION.    AWARD. 

.  1.  As  a  general  rule,   a   parol  submission  to  arbitration  is  valid;  and  so 
is  a  parol  award  as  to  the  matters  submitted.     Smith  v.  Douglass,     34 

2.  In  all  other  cases  than  where  a  writing  is  required  to  pass  the  title  to  the 

thing  in  contest,  a  verbal  submission  and  award  will  conclude  the  par- 
ties.    Ihid.,  34 

3.  A  verbal   submission   to  arbitrators  cannot  be  made  a  rule  of  court, 

nor  can  judgment  be  enter  on  the  award.  But  the  award  may  be  en- 
forced by  action,  or  set  up  by  way  of  defense.  Chapter  VII  of  the 
Revised  Statutes  has  no  application  to  this  class  of  cases.     Ihid.,         34 

4.  A  mere  error  of  judgment  by  the  arbitrators,  as  to  the  law  or  the  facts, 

will  not  vitiate  their  award.     Ihkh,  34 

5.  In  construing  instruments  of  submission  to  arbitration,  courts  always  give 

as  large  a  construction  to  them  as  the  words  of  the  instrument,  and  the 
intentions  of  the  parties  drawn  from  their  expressions,  will  warrant. 
Bossv.  Waft,  99 

6.  A  mere  error  of  judgment,  as  to  law  or  fact,  will  not  vitiate  an  award. 

Ihid.,  99 

7.  If  fraud  or  misconduct  in  the  arbitrators  is  not  shown,  an  award  will  be 

conclusive  on  the  parties.     Ibid.,  99 

8.  The  delivery  of  a  copy  of  an  award  is  a  publication  of  it.    Low  v.  Nolfe, 

475 

ARREST. 
See  Bail,  Affidavit. 

ASSAULT  AND  BATTERY. 

1.  It  is  no  bar  to  a  prosecution  for  riot,  that  one  of  the  accused  has  been 
tried,  convicted  and  fined  for  an  assault  and  battery,  arising  out  of  the 
same  transaction  or  offense.     Freeland  v.  People,  380 

ASSIGNMENT. 

1.  A  failing  debtor  has  a  right  to  prefer  one  creditor  to  another,  by  an  as- 
signment of  his  assets,   if  he  does  so  in  good  faith.     Cooper  et  al.  v. 
McClun,  435 

ATTACHMENT. 

1.  Where  two  or  more  attachments  are  issued  against  a  debtor,  r3turnable 

to  the  same  term,  the  creditors  will  share  in  the  proceeds  of  the  prop- 
erty attached,  in  proportion  to  their  respective  demands.  Warren  v. 
Iscarian  Comniunifj/,  114 

2.  It  is  the  duty  of  the  court  in  such  case  to  direct  the  clerk  to  make  an  esti- 

mate of  the  several  amounts  to  be  paid  each  creditor,  and  certify  the  same 
to  the  sheriff,  who  must  make  payment  accordingly.     Ihid.,  114 

3.  This  estimate  should  not  be  made  untU  the  sheriff  receives  the  money. 

Ihid.,  114 

4.  All  creditors,  in  attachments  which  are  returnable  to  the  same  term,  are 

entitled  to  share  2}>'o  rata  in  the  proceeds,  although  they  may  not  obtain 
judgments  at  the  same  term.     Ibid.,  114 
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5.  If  property  attached  is  sold  before  all  the  attachments  are  disposed  of,  the 

court  should  order  the  sheriff  to  retain  the  proceeds  until  an  order  ol 
distribution  can  be  made.     Ibid.,  114 

6.  Where  two  attachments  were  returned  to  the  same  term,  and  a  change  of 

venue  in  one  case,  and  a  judgment  at  the  return  term  in  the  other,  and 
the  property  attached  was  sold  under  the  first  judgment,  the  sheriff 
might  be  directed  to  retain  the  proceeds  deri\ed  from  the  sale  of  the 
attached  property  until  the  fnrther  order  of  the  court;  but  the  pur- 
chaser under  the  first  sale  will  hold  the  premises.     Ibid.,  114 

7.  The  fact  that  no  order  was  made   for   the  distribution  of  the  proceeds 

will  not  operate  to  the  prejudice  of  the  purchaser,  under  the  sale  upon 
the  attachment.     Ibid.,  'll4 

8.  If  one  of  two  attaching  creditors  under  such  circumstances  has  received 

too  large  a  share,  the  matter  must  be  adjusted  in  a  proceeding  between 
them.     Ibid.,  114 

9.  An  attaching  creditor,  whose   levy  is  recorded  prior  to  the  filing  of  a 

mortgage  for  record  upon  the  same  premises,  acquires  a  lien  superior  to 
that  of  the  mortgagee;  and  when  the  levy  is  perfected  by  a  judgment, 
the  judgment  takes  precedence  of  the  mortgage.  Otherwise,  attach- 
ments levied  subsequent  to  the  filing  of  the  mortgage  for  record,  only 
become  liens  upon  the  equity  of  redemption.     Jonef:  v.  Jones,  117 

10.  As  between  the  mortgagee  and  attaching  creditors,  the  liens  on  land  will 
be  discharged  as  follows:  The  judgments  in  favor  of  creditors  who  levy 
before  filing  mortgage  for  record,  will  be  satisfied,  without  deduction 
on  account  of  personal  property  of  the  mortgagor;  then  the  amount  due 
the  mortgagee ;  and  thirdly,  the  judgments  which  may  be  recorded  by 
creditors  attaching  after  the  filing  of  mortgage  for  record.     Ibid.,    117 

11.  As  between  themselves,  attaching  creditors  are  entitled  to  participate 
in  the  proceeds  in  proportion  to  their  respective  demands.     Ibid.,     117 

12.  Attachments  made  returnable  to  the  same  term,  and  levied  on  the  same 
estate,  will  share  pro  rata  in  the  proceeds,  whether  judgments  are  all 
recorded  at  the  return  term  or  not.     Ibid.,  117 

See  Garnishee,  Affidavit,  Abatement. 

ATTORNEY  AND  AGENT. 

1.  The  priiicipal  is  accountable  for  the  acts  of  his  agent,  and  a  party  who 

exchanges  money  for  an  agent,  supposing  him  to  be  acting  as  principal, 
may  proceed  against  either  the  agent  or  principal,  if  he  afterwards  dis- 
covers the  fact  that  such  party  was  agent  for  another.  Fishback  v. 
Brown,  74 

2.  Where  an  attorney  is  emi>loyed  by 'an  administrator  to  obtain  authority  to 

sell  real  estate,  he  is  not,  by  force  of  such  employment,  authorized  to 
receive  the  purchase  money  offered  for  the  estate  sold.  Nolan  v.  Jack- 
son, _  _  272 

3.  He  cannot  make  the  sale  or  receive  payment  without  express  authority 

for  tho>e  purposes.     Ibid.,  272 

4.  An  attorney  employed  to  collect  a  debt  can  only  obtain  judgment,  have 

execution  issued,  receive  and  receipt  for  the  proceeds;  but  he  cannot 
compromise  the  debt,  give  day  of  judgment,  receive  a  less  amount  or 
anything  but  money  in  satisfaction.     Ibid.,  272 

5.  All  who  aid,  command,  advise  or  countenance  the  commission  of  tort,  by 

another,  or  who  approve  of  it  after  it  is  done,  if  done  for  their  benefit, 
are  liable  in  damages.     Moirv.  Hojikins,  313 

6.  If  a  tort  is  committed  by  an  agent,  in  the  course   of  his  employment, 

while  acting  for  his  principal,  without  a  willful  departure  from  his  busi- 
ness, the  principal,  though  ignorant  of  the  act,  is  liable.     Ibid.,         313 

7.  Wliere  an  agent  was  directed  to  get  a  pair  of  horses,  his  principal  expect- 

ing he  would  do  so  with  the  owner's  permission,  but  the  agent,  misun- 
derstanding the  instruction,  took  the  horses  without  leave,  and  in  using 
them  killed  one,  the  principal  was  held  liable  for  the  value  of  the  horse. 
Ibid.,  313 
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8.  If  attorneys,  who  are  co-partners,  accept  a  retainer,  the  contract  is  joint, 

■  and  continues  to  the  termination  ot  the  suit,  and  neither  can  be  released 
from  the  obligation  or  responsibilities  assumed,  either  by  a  dissolution 
of  their  firm,  or  by  any  other  act  or  agreement  between  themselves. 
Walker  v.  Goodrich,  341 

9.  A  dissolution  of  partnership  between  attorneys  does  not  afPect  engage- 

ments made  during  partnerships,  sotfar  as  their  clients  are  concerned. 
Ibid.,  .    .      .  '  <^41 

10.  The  statute  of  limitations  does  not  commence  running  against  attorneys 
tUl  the  service  contracted  for  has  been  performed  by  a  termination  of 
the  suit,  or  the  contract  has,  in  some  way,  been  released.     Ibid.,      341 

11.  Letters  from  attorneys,  addressed  to  their  clients,  are  not  admissible  as 
evidence  in  another  case  between  other  parties,  to  show  the  fact  that  the 
money  sued  for  was  sought  to  be  recovered  from  other  parties.  Igle- 
hart\.  Jernegan,  513 

AUDITOR'S  DEED. 
See  Claim  and  Colok  of  Title. 

BAIL. 

1.  In  order  to  an  arrest  under  a  capias  ad  respondendum,  the  affidavit 
should  show,  by  facts  stated,  and  circumstances  detailed,  that  a  strong 
presumption  exists  that  the  party  against  whom  the  writ  is  to  issue,  has 
been  guilty  of  a  fraud,  or  that  he  has  refused  to  surrender  his  estate 
for  the  benefit  of  his  creditors,  as  required  by  law.     Ex  parte  Smith, 

347 
2. 'To state  in  the  affidavit  made  to  authorize  the  issuing  of  the  cajyias  ad 
res.,  that  the  benefit  of  whatever  judgment  may  be  obtained  will  be 
in  danger  of  being  lost,  is  not  sufficient  to  hold  a  party  to  bail.     Ibid., 

347 

BILL  OF  EXCEPTIONS. 

1.  In  order  to  reverse  a  judgment  because  a  new  trial   was  refused,  the 

whole  of  the  evidence  must  be  presented  by  the  bill  of  exceptions.  Clark 
V.  Willis,  ...  61 

2.  When  the  refusal  to  grant  a  new  trial  is  assigned  as  a  reason  for  the  re- 

versal of  a  judgment,  the  bill  of  exceptions  should  state  the  whole  of 
the  testimony.     McCorinickv.  Gray,  138 

3.  Where  the  bill  of  exceptions  does  not  show  that  exceptions  were  taken 

to  the  ruling  of  the  court,  and  does  not  purport  to  contain  all  the  evi- 
dence, this  court  will  not  review  the  decisions  of  the  Circuit  Court,  in 
giving  instructions  or  in  refusing  a  new  trial.     Love  v.  Moynchan,  277 

4.  If  a  bill  of  exceptions  states  that  ''  the  above  is  nearly  all  the  testimony 

given."  it  is  not  sufficient  to  enable  the  Supreme  Court  to  determine 
as  to  the  correctness  of  the  verdict.     Ibid-,  277 

5.  When  the  record  does  not  show  the  grounds  of  the   decision  complained 

of,  a  bill  of  exceptions  should  be  taken,  setting  forth  the  evidence,  or 
this  court  will  presume  that  the  decision  below  was  correct.  Hough  v. 
Baldwin,  _  293 

6.  The  printed  statutes  of  another  State  maybe  read  in  evidence.     And  if  a 

party  objects  to  the  portions  of  such  statutes  so  read,  as  being  irrelevant, 
he  should  raise  the  question  by  copying  them  into  the  bill  of  exceptions. 
Charlesworth  v.  WiJliams,  338 

7.  Exceptions  to  instructions  must  appear  to  have  been  taken  at  the  time. 

Ibid.,  .  338 

8.  All  motions   of  a   dilatory  nature  should  be  interposed  at  the  first  op- 

portunity. If  any  reason  exists  for  the  delay  in  making  such  a  motion, 
it  should  be  shown  to  the  court  in  support  of  it.    Miller  v.  Metzger, 

390 

9.  If  a  bill  of  exceptions  fails  to  show  that  an  affidavit  in  support  of  such  a 
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motion  set  out  in  the  bill  was  the  only  evidence  offered,  this  court  will 
presume  that  the  Circuit  Court  decided  correctly.     Ibid.,  390 

10.  If  the  record  does  not  propose  to  set  out  all  the  evidence,  it  will  be  pre- 
sumed there  was  sufficient  proof  to  sustain  the  verdict.     Ibid.,  390 

BILLS  OF  EXCHANGE. 

1.  None  of  the  sections  of  chapter  seventy-three  of  the  Revised  Statutes,  en- 

titled "  Negotiable  Instruments,"  except  the  first  and  second,  have  any 
relation  to  bills  of  exchange.     P.  and  0.  R.  R.  Co.  v.  NeiJl,  269 

2.  The  uniting  of  the  statute  in  relation  to  bills  of  exchans^e  with,  that  n\ 

•relation  to  promissory  notes  as  they  existed  in  the  Revised  Laws  of 
1833,  into  one  act,  in  the  Revised  Statutes  of  1845,  does  not  change 
their  effecc  or  the  rules  of  construction  to  be  applied  to  them.     Ibid. , 

269 
?.  The  fifth  section  of  the  limitation  act  of  the  fifth  November,  1849,  does 
not  embrace  bills  of  exchange,  but  relates  exclusively  to  unwritten  con- 
tracts ;  and  that  clause  of  the  section  which  requires  suits  to  be  com- 
menced v/ithin  two  years,  is  repealed.     DtiiiJa})  v.  Birckiiigham,      109 

4.  An  action  of  debt  may  be  maintained  upon  a  bill  of  exchange,  by  the 

payee  against  the  drawer  or  maker,  although  no  consideration  be  ey- 
pressed  upon  its  face.     Duiila"  v.  Buckiugham,  109 

5.  When  a  bill  of  exchange  or  negotiable  note  is  taken  for  a  prior  debt,  the 

party  cannot  recover  upon  the  original  consideration,  unless  the  bill  or 
note  is  produced  and  canceled  at  the  trial,  or  it  appears  that  it  cannot 
be  enforced  by  a  third  person.     Miller  v.  Lumsdcn.  161 

6.  Bills  of  exchange  and  promissory  notes  should  be  made  payable  to  some 

person  specified,  but  this  may  be  done  without  inserting  the  name,  if 
the  payee  be  so  certainly  specified  or  referred  to  as  to  be  ascertained  by 
allegations  and  proofs.     Adams  v.  King,  169 

7.  Tlie  acceptance  of  a  bill  is  the  admission  of  the  execution  of  it  by  the 

drawer.     P.  and  0.  R.  R.  Co.  v.  Neill  269 

8.  A  plea  to  an  action  on  an    acceptance  which  sets  up,  that  at  the  ma- 

turiiy  of  the  acceptance  it  was  in  the  hands  of  a  party  who  was,  and 
still  is,  indebted  to  the  defendant,  is  not  good.     Ibid.,  269 

See  Promissory  Notes. 

BILL  OF  LADING. 

1.  A  bill  of  lading  is  in  the  nature  of  a  receipt,  and  may  be  explained  or  con- 

tradicted by  parol  proof.     Bi,9.tel  v.  Price,  408 

2.  A  bill  of  lading  is  priwa  facie  evidence,  and  the  carrier  must  prove  that 

the  goods  were  not  as  th^-rein  descril:)ed.  If  the  goods  are  damaged  in 
other  hands,  but  coming  to  the  carrier  in  the  course  of  transit  in  appar- 
ent good  order,  he  may  recover  his  freight  and  advances,  and  the 
owner  must  seek  his  redress,  either  against  the  paxty  in  whose  hands 
thev  were  injured,  or  under  his  original  contract  of  shipment.     Ibid-, 

408 

3.  A  common  carrier,  or  a  wai-ehouseman,  may  receive  or  forward  goods, 

in  transit,  and  recover  the  charges  for  freight,  etc.,  incurred  in  the 
course  of  transportation,  which  have  been  paid.     Ibid.,  408 

BOND. 

1.  An  obligee  may  make  immaferial  alterations  in  a  bond,  if  they  are  con- 

sistent with  the  true  contract  of  the  parties.     Reed  v.  Kemp,  445 

2.  There  is  no  presumption  of  law  arising  upon  the  bare  inspection  of  the 

face  of  an  instrument,  to  fix  the  fact  of  its  alteration.  Suspicions  may 
arise  out  of  the  inspection,  but  the  question  must  be  determined  by 
proof.     Ibid.,  445 

_  BOUNTY  LANDS. 
1.  A  party  for  whom  a  warrant  for  land  has  issued  under  the  "  Act  granting 
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bounty  land  to  certain  officers  and  soldiers  who  have  been  engaged  in  the 
military  service  of  the  United  States,"  approved  the  28th of  September, 
1850,  may  bargain  or  convey  the  same  before  the  patent  has  issued. 
Dyke  v.  McVey,  41 

BUILDINGS. 

1.  Moore  owned  a  house  and  lot;  he  sold  the  house  to  O'Conner,  and   the 

land  to  Goff ;  they  were  both  sold  on  a  judgment  rendered  against 
Moore,  prior  to  the  sale  to  Goff  and  O'Conner,  and  Goff  became  the 
purchaser  at  sheritt''s  sale:  Held,  that  although  Goft"  had  notice  of  the 
sale  of  the  houfe  to  O'Conner,  at  the  time  of  the  first  sale,  he  would  hold 
the  house  and  land  under  the  sheriff's  deed.     Goff  v.  O'Conner,         421 

2.  Buildings  are  prima  facie  part' of  the  land,  and  if  a  party  claims  them 

as  personalty,  he  must  show  them  to  be  such.     Ibid.,  421 

C.\NAL  .\N-D  CANAL  LANDS. 

1.  Canal  lands,  where  the  final  payment  is  made  after  the  first  day  of  May, 

are  not  taxable  for  the  year  in  which  such  payment  is  made.  Fisher  v. 
The  State,  _  394 

2.  A  lease  for  a  terra  exceeding  ten  years,  of  lands,  belonging  to  the  State, 

including  canal  lands,  etc..  with  the  improvements,  may  be  taxed,  and 
the  interest  of  the  tenant  sold.  It  would  seem  that  it  may  be  sold  on 
execution.     La  Salle  Alan.  Co.  v.  City  of  Ottawa,  418 

3.  The  judgment  should  be  against  the  leasehold  interest,  where  it  is  ren- 

dered for  non-payment  of  taxes.     Ibid.,  418 

CAPIAS. 

1,  Where  a  capias  which  issued  from  the  United  States  Circuit  Court  is  reg- 
ular on  its  face,  and  in  a  case  within  the  jurisdiction  of  that  court,  the 
Circuit  will  nob  inquire  whether  the  United  States  Court  properly  ex- 
ercised its  jurisdiction.     Ex  jinrte  Salisbury,  350 

See  Bail,  As'fidavit,  Trust  and  Tkustee. 
CERTIORARI. 

1.  A  petition  for  a  certiorari  toa  justice  of  the  peace,  from  the  Circuit  Court, 

to  have  a  judgment  reviewed,  should  set  forth  that  the  judgment  was 
not  the  result  of  negligence;  that  it  was  unjust  and  erroneous,  and  how 
so;  that  an  appe^!  could  not  be  taken  in  the  ordinary  way,  and  the  par- 
ticular circumstances  which  prevented,  or  it  will  be  dismissed  on  mo- 
tion, if  the  motion  is  made  at  the  first  opportunity.  Murray  v.  Mur- 
phy, 275 

2.  A  petition,  which  avers  that  a  party  had  a  witness  who  could  prove  thit 

the  debt  sued  for  had  been  paid,  but  that  the  witness  could  not  attend, 
and  he  let  judgment  go,  intending  to  take  an  appeal,  and  pursuant  to 
such  intention  sent  a  bon  1,  just  liefore  the  expiration  of  twenty  days, 
which  was  not  approved,  is  insufficient;  not  showing  that  the  judgment 
of  the  justice  was  not  the  result  of  the  negligence  of  the  petitioner,  or 
that  he  could  not  have  taken  his  appeal  in  proper  time,  is  not  sufficient. 
Ibid.,  275 

3.  A  petition  to  the  Circuit  Court  for  a  certiorari  to  a  justice   of  the  peace, 

to  send  up  papers  for  a  review  of  his  decision,  mustshowthat  the  judg- 
ment rendered  by  the  justice  is  unjust.     Houfih  v.  Baldwin,  293 

4.  It  is  not  sufficient  to  show  that  the  justice  erred  in  rejecting  or  receiving 

testimony,  if  it  does  not  also  appear  that  the  petitioners  were  injured 
by  the  amount  of  the  judgment.     Ibid.,  293 

CHANCERY. 

1.  It  is  not  enough  for  a  decree  to  recite  that  the  defendant  has  bc^n  duly 
served,  but  the  summons  or  advertisement  slit)uld  appear  in  the  record. 
Randall  v.  Songer,  ^  .  27 
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2.  A.  conveyed  all  his  real  and  personal  property  to  B.,  upon  condition  that 

B.  should  support  and  take  care  of  A.  and  his  wife,  during  their  lives; 
and  B.  gave  a  bond  to  that  effect,  which  he  subsequently  obtained  posse-^- 
sion  of,  and  withheld  from  A.  B.  did  not  perform  his  obligiition,  but 
greatly  maltreated  A.  and  his  wife.  Held,  that  A.  might  proceed  in 
chancery  to  have  the  conveyance  rescinded,  and  to  obtain  other  relief 
upon  a  bill  taken  "pro  confesso.     Frazer  v.  Miller,  48 

3.  In  an  application  for  a  divorce,  it  is  not  necessary  to  prove  that  the  par- 

ties v.'ere  lotvfiiUy  married;  proof  of  marriage  is  suihcient.  Harmaii 
v.  Harmon,  85 

4.  In  civil  actions,  reputation,  cohabitation,  acknowledgments  of  the  par- 

ties, etc.,  are  sufficient  evidence  of  marriage.     Ibid.,  85 

5.  If  a  bill  for  divorce  avers  a  marriage,  which  is  confessed  or  not  denied  by 

the  answer,  it  may  be  considered  that  an  issue  on  this  allegation  is 
waived.     Ibid.,  85 

6.  I<  is  not  required  that  a  party  should  endure  "  extreme  and  repeated 

cruelty  for  two  years,"  before  a  divorce  can  be  obtained  for  that  cause. 
Ibid.'  _  _  85 

7.  A  resulting  trust  may  be  shown  by  parol  evidence  of  the  ownership  of  the 

consideration  paid  for  the  land.     Nichols  y.  Thornion,  113 

8.  If  the  facts  necessary  to  sustain  a  decree  are  recited  in  it,  setting  forth 

the  proofs,  it  will  bring  it  within  the  rule  laid  down  by 'the  Supreme 
Court.     Ibkl.,  113 

9.  Courts  of  equity  have  full  power  to  supervise  sales  made  under  their 

direction;  the  purchaser  under  a  decree  submits  himself  to  their  juris- 
diction in  all  matters  connected  with  it,  and  this  power  may  be  exer- 
cised by  bill,  petition  or  motion.     Coffey  v.  Coff'ey,  141 

10.  Where  a  patent  for  an  invention  of  a  cradle  had  been  assigned  for  cer- 
tain counties,  and  the  assignee  had  availed  himself  of  the  assignment, 
by  making  sales  under  it,  and  then  applied,  by  bill  in  equity,  to  have  the 
contract  rescinded,  and  the  consideration  he  had  paid  for  the  assignment 
restored  to  him,  alleging  fraud  and  deception  in  the  transaction,  but  did 
not  jtropose  to  account  for  what  had  been  received  by  him  under  the 
assignment:  Held,  that  a  decree  ordering  a  rescission  of  the  contract,  a 
re-assignment  of  the  patent,  and  a  restoration  of  the  consideration  paid 
for  the  assignment,  was  erroneous,  inasmuch  as  the  vendor  could  not 
thereby  be  restored,  in  an  equal  degree,  to  the  condition  in  which  he 
was  before  the  contract  was  made.     Edmund  ft  v.  Myers,  207 

11.  If  a  fraud  has  been  practiced,  as  in  the  sale  of  a  pretended  patent,  the 
court  may  rescind  the  contract  and  compel  a  return  of  what  has  been 
paid  under  it;  but  it  will,  at  the  same  time,  compel  the  complainant  to 
account  for  what  he  received,  and  the  profits  derived  from  the  use  or 
sale  of  it.     Ibid.,  ...  .        '^^'^ 

12.  A  contract  will  not  be  rescinded  in  equity,  leaving  the  complainant  to 
perform   his  part  of   the  decree  by  subsequent  acts,  but   he  must  do, 
equity  on  his  part,  before  he  can  have  a  decree  for  the  relief  he  seeks. 
Ibid.,  _  207 

13.  If  the  assignee  of  a  patent  has  derived  advantages  or  profit  from  it,  and 
then  seeks  to  have  the  contract  for  the  assignment  rescinded  for  fraud, 
he  should  aver,  in  his  bill,  that  the  benefits  received  by  him  were  so 
received  prior  to  the  discovery  of  the  fraud,  and  he  should  also  return, 
or  proffer  to  return,  the  consideration  received  by  him.     Ibid.,  207 

14.  A  patent  issued  for  a  "Design  for  a  Cradle,"  the  specifications  being 
for  an  ''  ornamental  design,  in  the  shape  or  configuration  of  horological 
cradles,  and  of  ornamental  designs  to  be  worked  thereon;"  and  a  deed 
of  sale  of  the  patent  having  a  caption,  "A.  B.'s  Patent  Horological 
Cradle.,"  and  which  recites  that  A.  B.  had  obtained  a  patent  from  the 
United  States,  for  an  "Horological  Cradle:"  Held,  that  this  phrase- 
ology would  not  import  that  there  v/as  machinery  about  it,  or  that  a 
"principle,  machinery  or  mode  of  operation"  was  the  subject  of  the 
patent;  and  that  every  one  should  be  presumed  to  know  that  a  "  baby 
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cradle  "  would  not  be  patentable  by  that  description,  so  far  as  the  appli- 
cation of  its  use  in  concerned.     Ihid.,  207 

15.  PiU'tie;  defrauded,  and  those  injured  by  the  fraud  can  alone  take  ad- 
Timtage  of  it  to  annul  a  contract.     Ednmnds  v.  Hildrefh,  '214 

16.  Parties  to  a  fraud  cannot  avoid  the  act  for  the  fraud.  The  defrauded 
party  may  do  so,  or  his  creditors,  and  others  injured  by  it.     Ibid.,     214 

17.  If  the  party  injured  acquiesces  in  or  confirms  a  contract  tainted  with 
fraud,  others  not  interested  or  acting  in  it  cannot  avoid  it  for  him. 
Ibid.,  ....  214 

18.  The  courts  have  adopted  and  administered  charities  upon  cy  pres  prin- 
ciples, with  the  view  of  sust'tiining  and  carrying  into  effect  the  inten- 
tion of  the  donor,  but  are  not  authorized  to  change  the  object  or  place, 
because  the  fund  could  be  more  efficiently  or  judiciously  applied  in 
another  place,  or  to  a  different  object.     Gllman  v.  HamUlon,  225 

19.  A  charity  must  be  accepted  upon  the  terms  proposed;  it  cannot  be 
altered  by  any  agreement  between  the  heirs  of  the  donor  and  the 
trustees  or  donees.     Ibid..  225 

20.  The  intention  of  the  donor  of  a  charity  will  control,  unless  that  is 
impracticable;  in  that  event  it  may  be  altered  cy  pr^s.     Ibid.,  225 

21.  Where,  upon  a  bill  filed  for  a  specific  performance  by  a  transfer  of  land, 
a  decree  for  that  purpose  is  entered,vit  is  not  a  judicial  sale,  and  any 
one  purchasing  from  either  party  is  chargeable  with  notice,  as  lift 
pendens,  of  all  that  is  involved  in  the  suit.     Ibid.,  225 

22.  Such  a  case  does  not  come  within  the  general  rule,  that  an  innocent 
purchaser,  without  notice,  will  .be  protected,  under  an  erroneous,  void- 
able or  even  fraudulent  decree  or  judgment.     Ibid.,  225 

23.  A  trust  is  stamped  upon  the  property  itself,  and  will  follow  it  into  the 
hands  of  those  who  acquire  it  by  purchase  or  otherwise,  and  converts  the 
holder  into  a  trustee,  connecting  him  with  all  the  responsibilities  of  the 
trust  to  the  extent  of  his  acquisition.     Ibid.,  225 

24.  The  Supreme  Court  will  not  reverse  a  decree  which  is  sustained  by 
proof,  and  is  not  erroneous  in  law.     Gotckoski  v.  Day,  269 

25.  Where  A.  i-eceives  money  from  B.,  upon  an  agreement  to  convey  land 
to  B.,  and  A.  has  no  title  to  the  land,  but  offers  a  quit  claim  to  other 
land  in  lieu  thereof,  and  B.  has  also  furnished  money  to  A.  to  pay  taxes, 
etc.,  A.  all  the  while  retaining  possession  of  the  papers,  equity  will 
compel  a  discovery  and  an  account,  and  a  re-payment  of  the  money 
received,  with  interest.     Higgs  v.  French,  oA'S 

26.  In  an  application  for  a  decree  against  infants  for  a.  conveyance  of  land, 
nothing  will  be  taken  as  admitted,  but  complete  proof  must  be  made  as 
against  them.     Tiiifle  v.  Garrett,  354 

27.  A  defendant  who  files  a  cross  bill  must  take  steps  to  have  it  answered, 
etc.,  and  have  a  hearing  upon  it  when  the  original  is  heard.  Eeed  v. 
Kemp,  ■  _    _  _  445 

28.  A  sale  by  a  partner  to  his  copartner,  of  all  his  interest  in  the  property, 
effects,  claims,  assets  and  debts  of  a  firm,  does  not  pass  to  the  purchaser 
an  account  standing  upon  the  books  of  the  firm  against  the  partner 
making  the  sale,  nor  the  seller's  interest  in  the  capital  by  him  originally 
contributed  to  the  firm.     Coffin g  v.  Taylor,  457 

29.  Where  a  contract  is  reduced  to  writing,  and  deliberately  read  over  by 
the  parties  before  expcuting  it,  and  there  is  no  evidence  of  any  fi-aud,  a 
bill  cannot  be  sustained  by  one  of  the  parties  to  reform  the  contract 
upon  the  ground  that  he  understood  its  effect  to  be  different  from  its 
legal  one.     Ibid.,  _  _  457 

80.  To  reform  a  contract,  it  must  be  shown  that  the  true  intention  of  the 
parties  was  different  from  the  contract  as  reduced  to  writing,  and  that, 
by  some  fraud  or  mistake,  the  real  contract  between  the  partjes  was  not 
truly  reduced  to  writing.  Proof  of  the  parties'  interpretation  vi  the 
contract  is  not  suthcient  to  show  fraud  or  mistake  in  drawing  it  up. 
Ibid.,  .        457 

31    A  contract  deliberately  made,  read  over  and  executed  by  parties,  will 
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not  be  reformed  upon  (he  i^round  that  the  witnesses  present  understood 
its  effect  to  be  different  from  its  legal  one.     Ihkl-,  457 

32.  Where  a  mortg-age  provided  that  if  the  mortgagor  would  at  any  time 
raise,  by  mortgaging  or  selling  the  mortgaged  premises,  surticient 
money  to  pay  the  indebtedness,  the  mortgagee  should  re-deed  to  the 
mortgagor  the  premises,  for  the  purpose  of  enabling  him  to  pay  the 
same,  and  that  the  mortgage  should  not  prevent  the  mortgagor  from 
selling  or  mortgaging  the  premises,  for  the  purpose  of  paying  the  in- 
debtedness: Held,  that  such  proviso  did  not  clothe  the  mortgagor  with 
a  power  to  sell  the  premises  discharged  of  the  mortgage,  but  only 
provided  for  a  reconveyance  to  the  mortgagor,  in  case  he  could  raise  the 
money  by  selling  or  mortgaging.     Jhid.,  457 

83.  That  notwithstanding  such  proviso,  the  mortgagor  had  all  the  power 
over  the  equity  of  redemption  that  he  would  have  had  if  such  proviso 
had  not  been  contained  in  the  mortgage.     Ihid.,  Ahl 

34.  Where  a  party  has  an  interest  in  his  own  right,  and  a  power,  a  con- 
vej'ance  generally,  without  naming  the  power,  will  operate  as  a  convey- 
ance of  the  interest,  and  not  as  an  exercise  of  the  power.     Ihid.,       457 

85.  Where  a  party  has  an  interest  and  a  power,  it  is  a  question  of  fact 
whether,  in  making  the  conveyance,  he  exercised  the  power;  and  where 
it  expressly  appears,  upon  the  face  of  the  conveyance,  that  the  party  did 
not  intend  to  execute  the  power,  it  cannot  be  held  to  have  been  exer- 
cised.    Ihid.,  457 

36.  Where  a  party  has  an  interest  and  a  power,  and  makes  a  conveyance,  it 
will  be  held  to  operate  upon  his  interest  only,  unless  the  conveyance 
discloses  the  power,  and  shows  upon  its  face  that  it  was  executed  under 
it.     Ihid..  ..  457 

37.  Where  the  mortgagor  conveyed  the  mortgaged  premises,  and  cove- 
nanted that  the  mortgage  was  paid:  Held,  that  such  conveyance  was  not 
a  breach  of  trust,  so  as  to  give  the  mortgagee  the  right  of  foreclosure 
before  the  debt  became  due  by  the  terms  of  the  mortgage,  nor  a  for- 
feiture of  the  credit  given  thereby.     Ihid.,  457 

38.  Informations  for  contempts  are  not  within  the  meaning  of  the  fifth 
section  of  the  chapter  in  relation  to  change  of  venue,  in  the  Revised 
Statutes.     Crook  et  al.  v.  The  People,  ....  ^^^ 

39.  A  proceeding  for  contempt,  for  disobeying  an  injunction,  is  on  behalf 
of  the  people,  and  if  commenced  before,  may  be  prosecuted  after  the 
injunction  is  dissolved.     Ihid.,  534 

40.  In  such  a  proceeding,  proofs  may  be  taken  to  contradict  the  answers  of 
the  party  to  the  interrogatories  propounded  to  him.  In  a  proceeding  at 
law,  it  is  otherwise,  if,  in  his  answers,  the  party  purges  himself  of  the 
imputed  contempt.     Ihid.,  _  584 

41.  Where  an  answer  to  a  bill  in  chancery  is  required  to  be  made  under 
oath,  and  is  responsive  to  the  allegations  of  the  bill,  it  must  be  received 
as  true,  unless  it  is  disproved  by  evidence  amounting  to  the  testimony 
of  two  witnesses.     Sloujfer  v.  Macheii,  553 

42.  Equity  will  set  aside  a  patent  in  the  hands  of  parties  having  notice, 
which  was  granted  acainst  the  rights  of  a  pre-emptor  holding  a  junior 
patent.     McGhee  et  al.  v.  Wright,  655 

43.  The  right  of  pre-emption,  which  has  been  adjudicated  by  the  proper  au- 
thorities, is  final,  and  will  not  be  inquii-ed  into.     Ihid.,  555 

CHARITY. 

See  Chancery. 

CIRCUIT  COURT. 

1.  The  court  may  send  out  a  jury  under  instructions  to  find  a  formal  and  full 

verdict,  so  as  to  settle  the  rights  of  parties.     Flinn  v.  Barloiv,  39 

2.  It  is  not  error  for  the  Circuit  Court,  on  an  appeal  from  a  justice  by  the 

plaintiff,  whose  judgment  is  affirmed,  to  order  that  he  shall  pay  the 
costs  accrued  in  that  court.     McComiel  v.  Beathard,  132 
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3.  A  petition  for  a  certiorari  to  a  justice  of  the  peace,  from  the   Circuit 

Court,  to  have  a  judg-ment  reviewed,  should  set  forth  tiiat  the  judgment 
was  not  the  result  of  negligence;  that  it  was  unjust  and  erroneous,  and 
how  so;  that  an  appeal  could  not  be  taken  in  the  ordinary  way,  and  the 
particular  circumstances  which  prevented,  or  it  will  be  dismissed  on 
motion,  if  the  motion  is  made  at  the  first  opportunity.  Murray  v. 
MurjyJii/,  275 

4.  A  petition,  which  avers  that  a  party  had  a  witness  who  could  prove  that 

the  debt  sued  for  had  been  paid,  but  that  the  witness  could  not  attend, 
and  he  let  judgment  go,  inteiiding  to  take  an  appeal,  and  pursuant  to 
such  intention  sent  a  bond,  just  before  the  expiration  of  twenty  days, 
which  was  not  approved^  is  insufficient,  not  showing  that  the  judgment 
of  the  justice  was  not  the  result  of  the  negligence  of  the  petitioner,  or 
that  he  could  not  have  taken  his  appeal  in  proper  time.     Ibid.,  21b 

5.  A  petition  to  the  Circuit  Court  for  a  certiorari  to  a  justice  of  the  peace, 

to  send  up  papers  for  a  review  of  his  decision,  must  show  that  the  judg- 
ment rendered  by  the  justice  is  unjust.     Hough  v.  Baldwin,  293 

6.  It  is  not  suiiicient  to  show  that  the  justice  erred  in  rejecting  or  receiving 

testimony,  if  it  does  not  also  appear  that  the  petitioners  were  injured  by 
the  amount  of  the  judgment.     Ibid.,  293 

7.  It  is  the  duty  of  the  county  to  furnish  lights  and  fuel  for  the  use  of  the 

office  of  the  clerk  of  the  Circuit  Court.  Board  of  Supervisors  v.  Bev- 
eridge,  312 

8.  Wliere  a  party  consents  to  enter  his  appearance  in  the  Circuit  Court,  such 

consent  does  not  authorize  a  judgment  against  him,  unless  a  declaration 
was  filed  ten  days  prior  to  the  return  day  of  the  process.  Hoes  v.  Van 
AJstyne,^  .  _  _  384 

9.  The  Circuit  Court  has  a  right  to  command  that  an  issue  shall  be  formed 

upon  an  agreed  case,  especially  so  where  the  agreed  case  says  that  the 
court  shill  try  the  issue  formed  upun  it.     Keith  v.  Bucker,  389 

10.  The  right  of  a  party  to  ask  instructions  must  have  some  limit,  and  the 
Supreme  Court  will  not  sanction  the  abuse  of  it.     Fisher  v.  Stevens, 

397 

11.  Courts  may  instruct  juries  upon  the  hypothesis  of  a  given  or  assumed 
state  of  facts;  or  upon  a  contingent  state  of  facts,  in  case  the  jury 
should  so  find  them;  but  an  instruction  should  not  be  so  worded  as  to 
determine  a  fact,  and  tell  the  jury  that  this  fact  is  evidence  of  another 
fact.     Wall  y.  Goodeiiough,  415 

12.  Where  a  Circuit  Court  has  only  appellate  jurisdiction,  consent  cannot 
vest  it  with  original  jurisdiction.     Beeswan  v.  City  of  Peoria,  484 

13.  The  Circuit  Court  has  not  the  right  to  permit  parties  to  show  the  fact 
that  decedent  owed  debts  which  had  not  been  proven  before  the  Probate 
Court.     Davenjiort  v.  Yotiiig  et  ux.,  548 

CLAIM  AND  COLOR  OF  TITLE. 

1.  An  execution  issued  after  the  death  of  the  judgment  debtor  is  void,  and 

if  a  sheriff  sells  land  under  it,  his  deed  for  the  land  is  a  nullity.  Yet 
such  a  title,  in  the  hands  of  a  third  grantee,  coupled  with  seven  years' 
successive  actual  possession,  in  the  absence  of  fraud,  is  claim  and  color 
of  title  within  the  meaning  of  the  first  section  of  the  act  of  the  secord 
of  March,  1839,  entitled  "An  Act  to  quiet  possessions,  and  confirm 
titles  to  land."     Lnfiin  v.  Herriiigfon,  301 

2.  Under  the  act  of  1839,  the  payment  of  taxes  must  be  co-extensive  with 

the  party's  color  of  title  and  possession,  claimed  by  him,  or  to  some  dis- 
tinct part  thereof,  capable  of  ascertainment  by  metes  and  bounds,  or  to 
some  undivided  interest  therein,  capable  of  determination  by  computa- 
tion.    Ibid.,  _  301 

3.  To  claim  the  benefit  of  this  act,  a  party  must  pay  all  the  taxes  legally  as- 

sessed upon  the  land  embraced  in  his  paper  title,  and  covered  by  his 
possession.     Ibid.,  301 

4.  The  paymejit  of  taxes  on  an  undivided  twelve  acres  of  a  tract  of  land, 
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assessed  as  thirteen  acres,  is  not  a  payment  of  taxes  within  the  mean- 
ing of  the  said  section.  Ibid.,  301 
6.  Lands  were  stricken  off  and  forfeited  to  the  State,  for  the  non-payment 
of  taxes;  afterwards  they  were  sold  and  conveyed  by  the  auditor.  The 
purchaser  from  the  auditor  took  possession  and  made  improvements, 
and  he  and  his  vendee  c  ntinued  in  possession  and  paid  taxes  for  seven 
consecutive  yoars.  Held,  that  the  auditor's  deed  is  good  color  of  title, 
under  the  limitation  act  of  1839.  Held,  affo,  that  the  revenue  act.  de- 
claring the  lands  forfeited  for  the  non-payment  of  taxes,  is  not  a  penal 
provision,  but  only  makes  the  State  a  purchaser  at  the  tax  sale.  Wood- 
irn>  S  V.  BJaiiehaid,                                                                                       424 

6.  Color  or  title  is  a  question  of  law;  but  the  good  faith  of  a  party  claiming. 

under  it  is  a  question  of  fact,  to  be  found  and  settled  like  other  facts  in 
the  case.    Ibid.,  424 

7.  The  case  cf  Irving  v.  Broionell,  11  lU.  R.  402,  partially  dissented  from. 

Ibid.,  424 

CLAIM  FOR  IMPROVEMENTS. 

1.  A  claim  for  permanent  improvements,  made  under  an  adverse  claim  of 
title,  derived  from  a  sale  under  judgment,  must  go  with  the  disposition 
made  of  that  title,  and  fall  with  it.     StiUman  v.  Young,  318 

COMMON  CARRIERS. 

1.  A  bill  of  lading  is  "in  the  nature  of  a  receipt,  and  may  be  explained  or  con- 

tradicted by  parol  proof.     Bissel  y.  Price,  408 

2.  A  bill  of  ladinar  is  primi  farie  evidence,  and  tin  carrier  inust  prove  that 

the  goods  were  not  as  therein  described.  If  the  goods  are  damaged  in 
other  hands,  but  coming  t  ■  the  carrier  in  the  course  of  transit,  in  ap- 
parent good  order,  he  may  recover  his  freight  and  advances,  and  the 
owner  must  seek  his  redress,  either  against  the  party  in  whose  hands 
they  were  injured,  or  under  his  original  contract  of  shipment.     Ibid., 

408 

3.  A  common  carrier,  or  a  warehouseman,  may  receive  or  forward  goods  in 

transit,  and  recover  the  charges  for  freight,  etc.,  incurred  in  the  course 
of  transportation,  which  have  been  paid.     Ibid.,  408 

4.  A  party  delivered  to  the  Rock  Island  Rail  Road  Company  1,716  pounds  of 

rags,  which  were  in  sacks,  at  .Joliet,  to  be  transported  to  Chicago;  the 
company  offered  to  deliver  500  pounds  of  rags  at  Chicago,  which  were 
loose,  and  outside  their  depot:  HeJd.  that  this  was  no  delivery  of  a 
part,  and  that  the  company  was  liable  for  the  price  of  the  whole,  unless 
it  wa.s  shown  that  the  rags  tendered  were  a  part  of  those  delivered,  and 
that  they  were  in  a  proper  condition.  Chicago  and  Bock  Islai\d  Rail 
Road  Co.  V.  Warren,  _  502 

5.  A  shipper  is  not  bound  to  take  a  remnant  of  his  goods,  in  whatever  con- 

dition they  may  be  identified  and  offered  to  him.     Ibid.,  502 

6.  Common  carriers  must  deliver  to  the  owner  or  consignee,  and  they  can 

not  relieve  themselves  of  their  liability  until  the  goods  are  delivered  to 
the  owner  or  consignee,  or  to  a  warehouseman  for  storage;  and  there 
must  be  some  open  act  of  delivery,  to  change  the  liability  of  a  carrier  to 
that  of  a  warehouseman.     Ibid.,  *  502 

7.  The  proof  of  this  rests  upon  the  carrier.     Ibid.,  _      _  502 

8.  If    a  railroad  carrier  stores  the  goods  transported  by  him  in  the  car 

which  he  used  for  the  purpose,  he  must  show  that  the  car  has  been 
separated  from  the  train,  and  placed  in  the  proper  or  usual  place  for 
storage,  and  in  the  care  of  a  proper  person,  to  release  his  liability. 
Ibid.,  .  502 

9.  The  responsibility  of  the  carrier  must  continue  until  that  of  some  other 

person  begins,  and  the  fact  of  the  change  must  be  shown  by  the  carrier- 
Ibid.,  -  502 
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CONFIRMATION  OF  GUARDIAN'S  SALE. 

1.  Where  the  proceedings  under  a  petition  of  a  guardian,  for  the  sale  of  the 

real  estate  of  wards,  was  regular,  and  in  compliance  with  the  statute, 
and  the  repart  of  the  sale  was  not  mxde  for  seventeen  years,  it  ap- 
pearing that  hid  the  report  been  mad;-;  soon  after  the  sale  it  would 
have  been  confirmed,  thi;  lapse  of  time  will  not  prevent  a  present  confir- 
mation and  approval  ot  such  report.     Hayrei/,  Guardian,  etc.,  127 

2.  The  delay  in  this  case  was  not  owing  to  tiny  defect  or  bad  faith  in  the 

action  of  the  guardian,  but  arose  from  a  mistake.     Ibid.,  127 

CONTEMPT. 

1.  Informations  for  contempt  are  not  within  the  meaning  of  the  fifth  sec- 

tion of  the  chapter  in  relation  to  change  of  venue,  in  the  Revised  Stat- 
utes.    Crook  et  al.  v.  The  People,  534 

2.  A  proceeding  for  contempt  for  disobej'ing  an  injunction  is  on  behalf  of 

the  people,  and  if  commenced  before  may  be  prosecuted  after  the  in- 
junction is  dissolved.     Ibid.,  5-:i4 

3.  In  such  a  proceeding,  proofs  may  be  taken  to  contradict  the  answers  of  the 

party  to  interrogatories.  In  a  proceeding  at  law  it  is  otherwise,  if 
in  his  answers  the  party  purges  liimself  of  the  imputed  contempt.     Ibid. , 

634 

CONTINUANCE. 
See  Affidavit. 

COPARTNERS. 

1.  Wliere  a  partnership  exists,  and  the  interests  of  the  respective   partners 

are  not  proved,  the  law  presumes  that  their  interests  are  equal.  Roach 
v.  Perry,  37 

2.  A  partner  can  not  charge  his  copartner  for  his  labor,  care  and  diligence 

in  the  partnership  business,  unless  there  is  a  special  agreement  to  that 
effect.    Ibid.,  37 

See  Partnership. 

CONSTITUTIONAL  LAW. 

1.  When  the  General  Assembly  intends  that  a  law  shall  take  effect  sooner 

than  the  period  fixed  by  the  Constitution,  such  intention  must  be  ex- 
pressed in  a  clear  and  unequivocal  manner;  such  intention  cannot  be 
aided  by  any  sort  of  intendment  or  implication.     Wheeler  v.  Chubbucl-, 

2.  In  order  to  take  an  act  out  of  the  constitutional  provision,  which  directs 

when  laws  shall  come  in  force,  the  legislature  should  direct  that  the  act, 
as  a  whole,  shall  come  in  force,  and  it  is  not  sufficient,  to  that  end,  that 
certain  parts  of  it  might  be  construed  separately,  as  coming  earlier  into 
effect.    Ibid.,  861 

COSTS. 

1.  It  is  not  error  for  the  Circuit  Court,  on  an  appeal  from  a  justice  by  the 

plaintiff,  whose  judgment  is  affirmed,  to  order  that  he  shall  pay  the 
costs  accrued  in  that  court.     McConnell  v.  Beathard,  132 

2.  If  judgment  is  arrested,  it  is  erroneous  to  enter  a  judgment  for  costs. 

Smith  V.  Curry  et  al.,  147 

See  Surety. 

CONSTRUCTION  OF  STATUTES. 
1.  Under  the  school  law  of  1849,  school  directors  are  not  bound  to  certify 
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thp  schedule  of  a  teacher  who  did  not  present  them  the  proper  certifi- 
cate of  qualification  before  the  commencement  of  the  school.  Smith  v. 
Ci(r)'i/  ef  a  J.,  147 

2.  In  an  action  by  a  teacher  against  the  school  directors  under  this  law,  the 

declaration  must  contain  an  averment  that  such  a  certificate  was  pre- 
sented prior  to  the  commencement  of  the  school,  or  the  action  will  fail. 
IhkL,  _  147 

3.  The  omission  to  make  such  an  averment  will  not  be  cured  by  the  verdict. 

Ibid.,  147 

4.  The  forty-first  section  of  the  .school  law  of  1849  is  mandatory,  and  de- 

siofaed  to  compel  the  distribution  of  the  school  fund  among  teachers  on 
the  first  Saturday  in  the  mouths  of  April  and  October.  Thomas  v. 
School  Trustees,  163 

5.  None  of  the  sections  of  chapter  seventy-three  of  the  Revised  Statutes,  en- 

titled ' ■  Neg'otiable  Instruments,"  except  the  first  and  second,  have  any 
relation  to  bills  of  exchange.     P.  and  0.  R.  R.  Co.  v.  NeiU,  269 

6.  The  uniting  of  the  statute  in  relntion  to  bills  of  exchange  with  that  in  re- 

lation to  promissory  notes,  as  they  existed  in  the  Revised  Laws  of  1883, 
into  one  act,  in  the  Revised  Statutes  of  1845,  docs  not  change  their  ef- 
fect or  the  rules  of  construction  to  be  applied  to  them.     Hid.,  269 

7.  When  the  General  Assembly  intends  that  a  law  shall  take  effect  sooner 

than  the  period  fixed  by  the  Constitution,  such  intention  must  be  ex- 
pressed in  a  clear  and  unequivocal  manner;  such  intention  can  not  be 
aided  by  any  sort  of  intendment  or  implication.     Wheeler  v.  Chuhhiic'k, 

361 

8.  In  order  to  take  an  act  out  of  the  constitutional  provision,  which  directs 

when  laws  shall  come  in  force,  the  legislature  should  direct  that  the  act, 
as  a  whole,  shall  come  in  force,  and  it  is  not  sufficient,  to  that  end,  that 
certaui  parts  of  it  might  be  construed  separately,  as  coming  earlier  into 
effect.    Ihid.,  361 

9.  To  take  a  case  out  of  the  statute  of  frauds,  there  must  be,  or  must  have 

been,  some  written  evidence  of  an  agreement  .between  the  parties. 
BalVvigaJl  v.  Bradley,  373 

CONSTRUCTION  OP  CONTRACTS. 

1.  The  intention  of  the  parties  to  a  contract  is  to  be  ascertained  rather  from 

the  order  of  time  in  which  the  acts  are  to  beclone  than  from  the  struct- 
ure of  the  instrument,  or  the  arrangement  of  the  covenants.  Dunn  v. 
Moore  et  a  I.,  151 

2.  Where  performance  under  a  contract  is  alleged  at  the  day  fixed  by  it, 

proof  of  performance  under  a  parol  enlargement  of  the  contract  is  not 
sufficient.  Nor  will  excuse  for  non-performance  be  received.  Higgiiis 
V.  Lee,  .    495 

3.  Averment  of  a  demand  at  the  usual  place  of  residence  of  a  party  is  not 

sustained  by  proof  of  demand  at  his  still-house.     Ihid.,         _  _  495 

4.  Where  a  party  stipulates  to  do  all  the  work  on  walls  and  partitions,  etc., 

according  to  plans  and  specifications  which  are  embraced  within  the 
contract,  this  will  not  be  restricted  to  the  number  of  walls  and  parti- 
tions, and  their  condition  on  the  day  the  contract  was  executed,  but 
will  be  understood  as  applying  to  the  plans  and  specifications.     Ihid., 

495 

5.  Where  a  contract  specifies  that  materials  to  be  used  shall  be  of  the  best 

quality  and  to  lie  approved  before  used,  the  party  furnishing  them 
should  apply  to  have  them  approved,  or  he  uses  them  at  his  peril. 
Ihid.,  1  _  495 

6.  In  a  contract  for  finishing  a  building,  a  party  sustaining  damage  by  the 

use  of  poor  materials  and  workmanship  may  recoup  under  the  general 
issue,  by  way  of  reducing  the  recovery  under  the  quantum  meruit  or 
valebant  counts.     Ihid.,  495 

7.  The  damages  so  recouped,  to  be  deducted  from  the  value  of  the  labor  and 

materials  proportionately,  as  fixed  by  the  contract.     Ihid.,  495 

607 
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CONTRACT. 

1.  If  one  acquires  possession  of  land  under  a  contract  of  sale,  and  refuses 

to  perform  the  contract,  the  vendor  cannot  maintain  assumpsit  for  use 
and  occupation,  but  may  in  ejectment  recover  mesne  profits.  McNair 
V.  Schwartz,  24 

2.  The  holding  in  such  case  is  under  a  purchase,  and  not  under  a  demise. 

Ibid.,  24 

3.  No  contract,  promise,  or  assumpsit,  or  undertaking  to  pay  for  improve- 

ments upon  the  public  lands,  made  after  the  purchase,  can  be  implied 
in  law,  but  the  party  claiming  must  show  an  express  agreement  to  pay. 
Blankenship  v.  CutreJI,  62 

4.  Where  it  does  not  appear  that  a  party  is  an  intruder  or  trespasser  on 

land,  or  that  he  holds  it  against  the  will  of  the  owner,  or  that  he  is  to 
enjoy  the  land  without  rent,  the  law  will  infer  an  implied  agreement  to 
pay  a  reasonable  rent  tlierefor.     Oakes  v.  Oakes,  106 

5.  The  fact  that  an  occupant  is  the  son  of  the  owner  of  the  premises,  is  not 

sufficient  to  raise  the  legal  conclusion  that  they  were  to  be  held  rent 
free.     Although  slight  evidence  might  justify  such  a  conclusion.     Ibirl., 

106 

6.  A  simple  agreement,  either  express  or  implied,  to  pay  rent,  will  author- 

ize a  recovery  without  an  fxpre^s  contract  for  that  purpose.     Ibid.,  106 

7.  A  contract  that  is  valid  in  the  State  where  it  is  made,  is  to  be  enforced 

in  another  State,  unless  it  is  against  good  morals,  or  is  repugnant  to  the 
policy  or  positive  institutions  of  such  State.    Phinnei/  v.  Bildwiii,    108 

8.  The  intention  of  the  parties  to  a  contract  is  to  be  ascertained  rather 

from  the  order  of  time  in  which  the  acts  are  to  be  done  than  from  the 
structure  of  the  instrument  or  the  arrangement  of  the  covenants.  D.uin 
V.  Moore,  151 

9.  Wliere  a  day  which  follows  the  performance  of  the  consideration  is  named 

for  the  payment  of  money,  an  action  will  not  lie  for  the  money  before 
performance.     Ibid.,  151 

10.  If  a  child,  after  arriving  at  majority,  continues,  as  before,  to  live  with 
his  parent,  the  presumption  is.  that  wages  are  not  to  be  paid  for  serv- 
ices performed,  but  this  presumption  may  be  rebutted,  by  proof  of  a 
contract,  express  or  implied,  or  of  such  circumstances  as  will  establish 
that  wages  were  to  be  paid.     Miller  v.  Miller,  296 

11.  Where  a  contract  is  reduced  to  writing,  and  deliberately  read  over  by 
the  parties  before  executing  it,  and  there  is  no  evidence  of  any  fraud,  a 
bill  cannot  be  sustained  by  one  of  the  parties  to  reform  the  contract 
upon  the  ground  that  he  understood  its  effect  to  be  different  from  its 
legal  one.     Cofflng  v.  Taylor,  457 

12.  To  reform  a  contract,  it  must  be  shown  that  the  tiue  intention  of  th3 
parties  was  different  from  the  contract  as  reduced  to  writing,  and  that, 
by  some  fraud  or  mistake,  the  real  contract  between  the  parties  was 
not  truly  reduced  to  writing.  Proof  of  the  parties'  interpretation  of 
the  contract  is  not  sutficient  to  show  fraud  or  mistake  in  drawing  it  up. 
Ibid.,  _       457 

13.  A  contract  deliberately  made,  read  over  and  executed  by  parties,  will 
not  be  reformed  upon-  the  ground  that  the  witnesses  present  understood 
its  effect  to  be  dift'eri^nt  from  its  legal  one.     Ibid.,  457 

14.  A  contract  which  sells  to  A.  and  B.  a  certain  interest,  in  equal  propor- 
tions to  each,  and  covenants  not  to  impair  the  interest,  is  joint.  Buck- 
fier  V.  HamiHon,  487 

15.  Where  a  party  has  contracted  for  land,  and  made  pajaiients  upon  it,  he 
may  recover  back  what  he  has  paid,  with  interest,  if  his  vendor  has  put 
it  out  of  his  power  to  perform  his  contract,  by  having  sold  the  same 
land  to  another.     Ilurd  v.  Denny,  492 

16.  Where  a  contract  specifies  that  materials  to  be  used  shall  be  of  the 
best  quality,  and  to  be  approved  before  used,  the  party  furnishing  them 
should  apply  to  have  them  approved,  or  he  uses  them  at  his  peril. 
Hi g gins  v.  Lee,  495 
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17.  Where  performance  under  a  contract  is  alleged  tit  the  day  fixed  by  it, 
proof  of  performance  under  a  parol  enlargement  of  the  contract  is 
not  sufficient.    Nor  will  excuse  for  noii-performance  be  received.    Ibid., 

49;", 

18.  Averment  of  a  demand  at  the  usual  place  of  residence  of  a  party  is  not 
sustained  by  proof  of  demand  at  his  still-house.     Ibid.,  495 

19.  Where  a  party  stipulates  to  do  all  the  work  on  walls  and  partitions, 
etc.,  according'  to  plans  and  specifications  which  ai-e  embraced  within 
the  contract,  this  will  not  be  restricted  to  the  number  of  walls  and 
partitions,  and  their  condition  on  the  day  the  contract  was  executed, 
but  will  be  understood  as  applying  to  the  plans  and  specification^. 
Ibid.,  495 

CONVEYANCE. 

1.  Under  the  statute  of  1837,  a  conveyance  of  land  to  county  commissioners 

vested  a  title  in  them,  which  they  might  reconvey.  Street  v.  Mr- 
Connel,      _  125 

2.  By  the  Revised  Statutes  of  1838,  when  an  order  for  partition  of  real 

estate  among  heirs  had  been  made,  and  the  re|iort  confirmed  by  an 
order  declaring  that  each  of  the  heirs  should  hold  the  portion  assigned 
in  severalty,  such  order  would  operate  as  a  conveyance  from  the  others, 
without  deeds  of  release  or  partition.     Ibid.,  125 

3.  Even  if  the  order  if  the  court  required  a  deed  of  partition  to  be  exe- 

cut^ed,  such  deed  need  not,  as  in  the  case  of  a  guardian,  be  approved  in 
order  to  vest  the  grantee  with  title.     Ihid.,  125 

4.  Hewed  timber,  fence  posts,  etc.,  unattached  to  the  soil,  are  not  fixtures 

or  appurtenances  to  the  land,  and  do  not  pass  by  deed.  Cook  v.  JVhi- 
tiiiff, 480 

5.  Oral  testimony  is  inndmissible  to  vAd  to,  vary  or  change  the  terms  of  a 

deed,  but  may  be  admitted  to  show  the  condition  of  the  property,  with 
a  view  to  arrive  at  the  true  intent  of  the  parties,  in  the  terms  used  by 
them.     Ibid.,  _  48(3 

6.  Whitlock  administered  upon  the  estate  of  Jones;  subsequently  the  legis- 

ature  passed  an  act  authorizing  the  administrator  to  sell  the  real  estate 
of  .Tones,  to  pay  debts,  and  to  re-in\est  the  surplus,  with  the  approval 
of  the  Probate  Judge,  for  the  benefit  of  the  vs^idow  and  heir.  Whitlock 
was  removed,  and  Paine,  the  husband  of  the  widow  of  Jones,  was  ap- 
pointed in  his  stead.  Paine  sold  the  land,  and  his  wife  joined  in  the 
conveyance,  which  did  not  recite  the  power  to  sell,  nor  that  the  estate 
conveyed  belonged  to  decedent,  nor  did  Paine  execute  it  as  admin- 
istrator. No  deljts  had  been  proved  or  allowed  by  the  Probate  Court: 
Held,  that  the  power  was  conferred  for  the  purpose  of  paying  debts, 
and  could  not  be  txercised  until  required  for  that  purpose:  Held, 
further,  that  the  bond  executed  prior  to  Ihe  conveyance,  and  the  con- 
veyance, do  not  purport  on  their  face  to  transfer,  nor  do  they  transfer 
the  estate  of  Jones,  the  decedent.     Daren2)ort  v.  Vonrig  et  itx.,         548 

7.  The  court  below  had  not  the  right  to  permit  the  parties  to  show  the  fact 

that  the  decedent  owed  debts  which  had  not  been  proven  before  the 
Probate  Court.     Ihid.,  548 

COUNTY. 

1.  It  is  the  duty  of  the  county  to  furnish  lights  and  fuel  for  the  use  of  the 

office  of  the  clerk  of  the  Circuit  Court.  Board  of  Supervisors  v.  Bever- 
idge,  312 

COUNTY  COMMISSIONERS. 

1;  Under  the  statute  of  1837.  a  conveyance  of  land  to  county  commissioners 
vested  title  in  them,  which  they  might  re-convey.     Street  v.  McConnel, 

125 

2.  The  County  Commissioners  of  Peoria  surveyed  and  platted  the  town  of 
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that  name,  and  sold  the  lots;  the  surveyor  was  to  have  two  lots  for  his 
services,  and,  at  the  sale,  two  lots  were  marked  on  the  list  of  lots  as  sold 
to  him,  an  allowance  having-  been  made  for  his  services  corresponding 
'with  the  price  of  the  lots,  which  allowance  was  not  called  for  by  the  sur- 
vej'or:  Held,  that  these  several  memorandums  were  sufficient  to  take 
the  case  out  of  the  statute  of  frauds,  as  between  the  county  and  the  sur- 
veyor.    Bonrlcoid  v.  County  of  Peoria,  538 

3.  But  such  entries,  orders  and  proceeding's  are  not  constructive  notice  of  the 

sale,  to  sub-sequent  purchasers.     Ihid.,  538 

4.  The  records  of  the  County  Commissioners'  Court,  showing  sales  of  land, 

are  not  notice;  the  purchaser  should  have  his  title  recorded  in  the 
proper  office.     Ihid.,  638 

5.  If  the  County  Commissioners  sell  land  to  A,  and  take  the  pay  therefor, 

and  do  not  give  title,  and  six  years  afterwards  sell  the  land  to  B,  they 
will  be  held,  as  trustees,  to  pay  A  the  price  received  from  B,  with  inter- 
est thereon.     Ihid.,  538 

6.  The  bar  of  the  statute  of  limitations  will  not  be  applied  short  of  the  time 

that  would  bar  an  ejectment.     Ihid.,  538 

COUNTY  COURT. 

1.  Where  a  party  is  dissatisfied  with  the  assessment,  apon  a  writ  of  inquiry, 

affidavits  should  be  filed  showing  all  the  evidence  heard;  and  then  the 

,    inquest  may  be  set  aside,  and  the  party  let  in  to  make  his  defense;  and 

in  case  of  refusal  to  do  so,  this  court  might  correct  the  error.    Mofsinger 

V.  Wolf,  71 

2.  In  the  county  court,  when  a*  note  bearing  ten  per  cent,  interest  is  pre- 

sented against  the  estate  and  allowed,  the  note  is  extinguished  by  the 
judgment,  and  but  six  per  cent,  interest  can  be  allowed  upon  such  judg- 
ment.    Mitchell  V.  Mnyo,  83 

3.  An  order  of  the  county  court  in  favor  of  a  creditor  against  an  estate,  is  a 

judgment.     Ihid.,  __  83 

4.  When  the  adminis^trator  proceeded  regularly  in  the  performance  of  his 

duties,  and  the  Judge  of  Probate  certified,  on  the  30th  of  May,  1837,  that 
ihe  had  settled  the  estate  of  his  decedent,  but  had  omitted  to  enter  the 
proceedings  of  record,  the  county  court  is  authorized,  upon  proper  proof, 
to  enter  and  spread  of  record,  nioic  pro  tunc,  the  preliminary  and  final 
settlement  of  such  administrator  made  with  such  Probate  Judge.  Frame 
V.  Frame,  165 

5.  The  County  Court  has  jurisdiction  in  suits  arising  out  of  bonds  of  ex- 

ecutors or  administrators,  if  the  amount  claimed  does  not  exceed  ^1,000. 
People  V.  S%(mmers,  173 

6.  The  judgment  need  not  be  for  the  full  penalty  of  the  bond,  but  for  such 

damages  as  the  party  has  sustained,  by  non-compliance  with  its  condi- 
tion. Such  judgment  will  not  bar  another  action  on  the  bond,  but  suits 
may  be  brought  until  the  entire  penalty  is  recovered'     Ihid.,  173 

7.  If  a  judgment  has  been  entered  on  such  a  bond  in  the  Circuit  Court,  the 

proper  remedy  would  be  to  suggest  a  breach,  and  have  damages  as- 
sessed in  that  court.     Ihid.,  173 

8.  ]f  a  judgment  has  been  entered  on  the  bond,  it  would  merge  the  latter  in 

the  former,  and  no  further  action  could  be  maintained  upon  it.     Ihid., 

173 

9.  The  judgment  of  a  County  Court,  allowing  thedebt  of  a  creditor  against 

an  estate,  Ls,  as  between  the  creditor  and  the  administrator,  conclusive, 
till  reversed  or  impeached  for  fraud.     Stone  v.  Wood,  111 

CORPORATION". 

1.  A  town  incorporated  under  the  general  law,  may  provide  by  ordinance 

against  selling  liquors  without  a  license.     Buers  v.  Town  of  Olney,  35 

2.  A  law  which  declares  that  stockholders  in  an  incorporated  company  may 

be  competent  witnesses  for  or  against  the  company,  is  not  unconstitu- 
tional.    P.  and  F.  Plank  Road  v.  Harrison,  81 
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The  intention  of  the  "  Act  in  relation  to  the  evidence  of  the  proceedings 
of  corporations, ' '  approved  February  12, 1853,  was  to  place  certified  copies 
on  the  same  fo-^'ting  with  the  originals;  but  not  to  make  such  books,  rec- 
ords, etc.,  evidence,  as  were  not  so  before  the  passage  of  the  law.     Ibid., 

^  .  .  81 

4.  Where  a  municipal  corporation  has  been  organized  by  acts  of  the  General 

Assenibly,  empowering-  it  to  act  by  issuing  negotiable  obligations,  all 
inquiry  into  the  original  organization  of  the  corporation  is  precluded. 
Javieson  v.  Peoj)le  ex  rel.,  etc.,  258 

5.  Municipal  corporations  are  created  for  the  public  good ;  are  demanded  by 

the  wants  of  the  community;  and  the  law  after  the  long  continued  use 
of  corporate  powers,  and  the  acquiescence  of  the  pulilic  in  them,  will 
indulge  in  presumptions  in  support  of  their  legal  existence.     Ibid.,  258 

COVENANT. 

1.  If  a  covenant  be  joint,  suit  must  be  brought  by  those  having  the  legal  in- 

terest-s,  and  jointly  or  severally  as  it  is  held  by  them.  Buchner  v.  Ham- 
ilfoii.  '  _     _  487 

2.  A  contract  which  sells  to  A  and  B  a  certain  interest,  in  equal  proportions 

to  each,  and  covenants  not  to  impair  the  interest,  is  joint.     Ibid.,     487 

CRIMINAL  LAW. 

1.  On  a  trial  for  murder,  where  it  appeared  that  the  deceased  sought  the  ac- 

cused at  his  own  house  with  the  design  to  arrest  or  assault  him,  having 
a  hatchet  in  his  hand,  it  is  competent  for  the  accused  to  show  that  the 
deceased  had,  on  the  day  of  his  death,  and  at  other  times  shortly  pre- 
vious, mane  threats  against  him.     Campbell  v.  Peojyle,  17 

2.  An  instruction  which  may  be  understood  by  the  jury  as  denying  to  the 

accused  on  trial  for  murd'T,  the  right  to  defend  himself,  unless  his  dan- 
ger was  not  only  apparently  imminent,  but  was  real  and  positive,  is  er- 
roneous.    Ibid.,  17 

3.  Actual  and  positive  danger  is  not  indispensable  to  justify  self-defense. 

Ibid.,  ...  1'^ 

4.  If  one  is  pursued  or  assaulted  in  such  a  way  as  to  induce  in  him  a  reason- 

able and  well-grounded  belief  t-hat  he  is  actually  in  danger  of  losing  his 
life,  or  receiving  ^reat  bodily  harm,  under  the  influence  of  such  appre- 
hension he  will  be  justified  in  defending  himself,  whether  the  danger 
was  real  or  only  apparent.     Ibid.,  17 

5.  Men.  when  threatened  with  danger,  must  determine  from  appearances 

and  the  actual  state  of  things  surrounding  therm,  as  to  the  necessity  of 
resorting  to  self-defense;  and  if  they  act  from  reasonable  and  honest  con- 
victions they  will  not  be  held  responsible,  criminally,  for  a  mistake  in 
the  extent  of  the  actual  danger,  where  other  judicious  men  would  have 
been  alike  mistaken.     Ibid.,  17 

6.  Although  it  may  be  positi  vely  proved  that  one  of  two  or  more  persons  com- 

mitted a  crime,  yet,  if  it  is  uncertain  which  is  the  guilty  party,  all  must 
be  acquitted.     Ibid.,  17 

7.  On  atrial  for  murder,  the  law  makes  no  distinction  in  its  principles  as  to 

the  color  of  the  iiccused.     Ibid.,  17 

8.  The  act  of  the  12tl  February,  1853,  '^o  altered  section  132  of  the  criminal 

code,  and  chapter  64  of  the  Revised  Statutes,  as  -q  make  it  penal  for  any 
person  to  seU  liquor  in  less  quantity  than  a  gallon  without  having  a  li- 
cense to  keep  a  grocery.     Be)ineft  V.  People,  _  _  _     160 

9.  It  was  erroneous  to  say  that  a  party  who  had  sold  ardent  spirits   without 

a  license  in  a  less  quantity  than  one  gallon,  at  any  ame  within  eighteen 
months  prior  to  May,  1854,  could  be  punished  under  section  132  of  the 
criminal  code,  as  that  code  was  not  in  force  from  the  1st  February,  1851, 
to  the'12th  of  the  same  month,  in  1853.     Ibid.,  160 

10.  A  verdict  in  a  capital  case  may  be  received,  although  the  judge  may 
have  announced  an  adjournment,  if  instantly  afterwards  the  verdict  is 
presented  by  the  jury.     Green  v.  People,  234 
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11.  If  the  parties  choose  to  have  their  cause  tried  by  a  prejudiced  juror,  it 
is  not  tor  the  court  to  refuse  them  that  right.     Vanblarlcuni  v.  People, 

364 

12.  Where  a  juror  states,  upon  examination,  that  he  has  an  opinion  in  the 
case  which  he  is  called  to  try,  and  is  accepted  by  the  prisoner,  if,  be- 
fore he  is  accepted  or  challenged  on  the  part  of  the  people,  the  judge 
refuses  to  allow  him  to  be  sworn,  it  is  erroneous.     Ihid.,  364 

13.  It  is  no  bar  to  a  pro'jecutionfor  riot,  that  one  of  the  accused  has  been 
tried,  convicted  and  fined  for  an  assault  and  battery,  arising  out  of  the 
same  transaction  or  offense.     Freelavd  v.  People,  380 

14.  If  a  party  already  accused  and  indicted,  could  not  be  convicted  of  an  of- 
fense described  in  a  second  indictment,  then  an  acquittal  or  conviction 
upon  the  first  indictment  is  no  bar  to  a  trial  on  the  second.     Ibid.,     380 

15.  To  be  a  bar,  the  offense  charged  in  one  indictment  must  agree  in  law 
and  in  fact  with  some  offense  of  which  the  accused  might  have  been 
convicted  upon  a  prosecution  upon  another  indictment,  and  in  such 
prosecution  there   must  have   been  an  acquittal  or  conviction.     Ibid., 

^80 

16.  Where  a  bill  is  put  in  the  hands  of  a  person  to  procure  change,  and 
he  appropriates  it,  it  is  larceny.     Farrell  v.  People,  606 

CROSS  BILL. 

1.  A  defendant  who  files  a  cross  bill  must  talie  steps  to  have  it  answered, 
etc.,  and  have  a  hearing  upon  it  when  the  original  is  heard.  Reed  v. 
Kemp,  445 

DAMAGES. 

1.  In  an  action  for  slander,  in  which  the  defendant  pleaded  not  guilty,  and 

filed  with  his  plea  a  notice  of  justification,  which  was  read  to  the  jury, 
but,  after  plaintiff  had  closed  his  case,  was  erased  by  consent  of  court  : 
Held,  that  such  conduct  might  be  considered  by  the  jury  in  estimating 
damages.     Beasley  v.  Meigs,  139 

2.  Nor  did  the  withdrawal  of  the  notice  render  an  instruction  to  that  effect 

to  the  jury  improper.     Ibid.,  139 

3.  A  delay  from  October  to  December  in  paying  a  demand,  where  the  de- 

fendant shows  a  just  claim  for  damages,  unadjusted,  for  a  breach  of 
the  contract  sued  on,  is  not  such  an  unreasonable  and  vexatious  delay  as 
will  allow  an  award  of  interest.     McCormick  v.  Elston,  204 

4.  Interest  upon  an  account  will  not  be  allowed,  unless  there  is  unreason- 

able and  vexatious  delay  in  the  payment  of  the  money.  Aldrich  v. 
Dunham,  403 

5.  To  appear  and  defend  a  suit,  is  not  an  act  to  be  construed  into  unreason- 

able and  vexatious  delay  in  the  payment  of  money.     Ibid.,  403 

6.  In  actions  for  slander,  the  jury  are  to  determine,  from  all  the  circum- 

stances, what  damages  ought  to  be  given,  and  are  not  confined  to  mere 
pecuniary  loss  or  injury,  and  unless  the  jury  acted  from  prejudice,  par- 
tially or  corruption,  the  verdict  should  not  be  disturbed.  Spencer 
V.  McMasfer.9,  406 

7.  A  plea  of  justification  in  a  case  for  slander,  with  all  the  circumstances 

attending  its  use,  is  proper  for  the  consideration  of  the  jury,  in  deter- 
mining upon  the  questions  of  malice  and  damage.     Ibid.,  405 

8.  In  assessment  of  damages  by  default,  the  defendant  should  be  allowed  to 

cross-examine,  or  to  introduce  witnesses,  to  reduce  the  amount  claimed; 
and  if  the  inquest  is  taken  in  open  court,  to  have  the  jury  instructed  as 
to  the  law.  He  may  take  a  bill  of  exceptions,  or  move  to  set  aside  the 
inquest  upon  affidavit,  and  may  assign  errors  upon  the  action  of  the  Cir- 
cuit Court  in  taking  or  approving  the  inquest.  Chicago  and  Rock  Is- 
land Rail  Road  v.  Ward,  522 

9.  Under  a  breach  of  covenant  to  erect  and  maintain  fences,  etc.,  on  each 

side  of  a  railroad,  it  is  proper  to  show  how  much  the  land  would  yield 
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each  season,  and  the  market  value  of  the  crops  at  harvest  season,  from 
which  should  be  deducted,  the  cost  of  tillage,  harvesting  and  miirket- 
ing,  to  ascertain  the  true  measure  of  damage.     Scates,  C.  J.     IhhL, 

522 

10.  In  such  a  case  it  is  proper  to  permit  a  party  to  prove  what  the  crop 
would  have  been  worth  at  its  maturity  taking  as  the  measure  of  damage 
the  relative  value  of  the  growing  crop  for  a  series  of  antecedent  years, 
to  establish  the  value  of  the  crop  destroyed,  at  the  time  of  its  destruction. 
Or  what  would  a  prudent  man  have  given  for  the  crop  destroyed  at 
the  time,  provided  he  could  have  it  secured  from  trespass  and  have  the 
right  to  cultivate  and  secure  it.     Skinner,  J.     Ibid.,  522 

11.  The  amount  of  damage  in  such  case,  should  be  the  value  of  the  growing 
crop  at  the  time  of  the  breach  of  the  covenant,  to  be  established  by 
then  existing  facts,  and  the  judgment  of  men  applied  to  them,  as  if  the 
inquiry  had  been  made  the  day  the  crop  was  destroyed,  without  admit- 
ting proof  of  any  after  occurring  fact.     Caton,  J.     Ibid.,  522. 

See  Recoupment.  , 

DEBTOR  AND  CREDITOR. 

1.  A  party  is  liable  for  materials  obtained  for  his  use  by  another,  if  he  vol- 

untarily availed  himself  of  the  use  of  the  materials,  or  in  any  manner 
ratilied  the  act  of  obtaining  them;  and  these  are  questions  for  a  jury 
to  settle.     Fisher  v.  Stereits.  397 

2.  A  filling  debtor   his  a  right  to  prefer  one  creditor,  by  an  assignment  of 

his  assets,  if  he  does  so  in  good  faith.     Cooper  v.  McCluii,  435 

DEED. 
See  Conveyance. 

DEMURRER. 

1.  Upon  a  demurrer  to  the  whole  declaration,  if  any  one  count  is  good,  the 

demurrer  should  be  overruled.     Nash  v.  Nnsh,  71 

2.  Where  a  plea  avers  a  total  failure  of  consideration,  but  the  facts  stated 

in  it  clearlj'  show  that  it  was  founded  on  a  good  consideration,  it  is  ob- 
noxious to  a  demurrer.     He)iderson  v.    ForreUy,  137 

3.  Where  a  demurrer  is  interposed  to  a  pleading,  which  proposes  to  answer 

a  pleading  of  the  party  demurring,  the  demurrer  will  be  carried  back, 
and  sustained  to  such  first  pleading,  if  defective  in  substance.  P.  and 
0.  Railroad  v.  Neill,  269 

4.  After  a  demurrer  to  a  plea  in  abatement  has  been  overruled,  the  court 

cannot  grant  leave  to  reply  to  the  plea.     Eddy  v.  Brady,  306 

DILATORY  MOTIONS. 

1.  All  motions  of  a  dilatory  nature  should  be  interposed  at  the  first  opportu- 

nity. If  any  reason  exists  for  not  having  done  so,  it  must  be  shown  in 
support  of  it.     Miller  v.  Metzger,  390 

2.  If  a  bill  of  exceptions  fails  to  show  that  an  affidavit  in  support  of  such  a 

motion  set  out  in  the  bill,  was  the  only  evidence  offered,  it  will  be  pre- 
sumed that  the  Circuit  Court  decided  correctly.     Ibid.,  390 

DISTRAINT. 

1.  An  administrator  or  executor  cannot  distrain  or  sue  for  rent  which  ac- 

crues after  the  death  of  the  owner  of  the  land.  The  rent  in  such  case 
goes  to  the  heir.     Shernuin  v.  Dutch,  283 

2.  If  a  distress  warrant  is  executed  in  the  night  time,  it  is  a  trespass. 

Ibid.,  _  _        283 

3.  In  an  action  of  trespass,  for  damages  resulting  from  the  execution  of  a 

distress  warrant,  it  is  erroneous  to  instruct  the  jury,  that  "  the  manner 
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in  -wliich  the  warrant  Avas  executed,  and  the  plaintiif's  property  used» 
is  evidence  to  show  malice,  and  may  be  taken  into  consideration  to  en- 
hance damages,"  as  such  language  might  lead  the  jury  to  suppose  that 
the  question  of  malice  was  settled  by  the  court  as  a  matter  of  law. 
Ibid.,  ...  283 

4.  If  a  distress  warrant  is  made  oppressive  or  is  wrongfully  executed,  the 

jury  may  take  the  fact  into  consideration.     Ibid.,  283 

5.  In  trespass,  a  plaintiff  may  recover  vindictive    or  exemplary  damages, 

and  he  may  recover  special  damages  resulting  from  a  wrongful  act,  if 
stated  and  claimed  by  his  declaration.     Ibid.,  283 

6.  Evidence  as  to  the  value   of  the   business  interrupted  or  destroyed,  is 

proper  under  a  proper  statement  in  the  pleadings.     Ibid.,  283 

7.  If  books  or  papers,  indispensable  to  the  business  of  the  plaintiff,  though 

of  little  or  no  value  in  market,  are  maliciously  or  wantonly  taken,  it  is 
proper  to  consider  the  fact  in  aggravation  of  damages.     Ibid.,  283 

8.  The  parties  who  issue  the  distress  warrant,  may  show,  although  there  is 

a  written  lease,  that  they  have  been  recognized  and  treated  by  the  ten- 
ant as  landlord.     Ibid.,  283 

9.  The  record  of  judgment  resulting  from  the  distress  warrant,  would  be 

proper  evidence  in  mitigation  of  damages,  upon  an  action  for  an  abuse 
of  the  process  in  its  service.     Ibid.,  283 

10.  A  non-resident  landlord,  who  issues  a  distress  warrant  against  a  tenant, 
must  give  security  for  costs.     Lapointe  v.  Stetcca-t,  291 

11.  A  commencement  by  distress,  is  a  '*  case  at  law  or  equity,"  within  the 
meaning  of  our  statute,  which  requires  a  non-resident  to  give  security 
for  costs.    Ibid.,  291 

12.  The  finding  and  certificate  required  by  the  sixth  section  of  chapter  sixty 

of  the  Revised  Statutes,  entitled  "  Landlord  and  Tenant,"  do  constitute 
a  final  judgment,  from  which  an  appeal  may  be  taken  to  the  Supreme 
Court.     Wade  v.  Hallignn,  507 

13.  A  tenant  upon  a  proceeding  by  distress,  may  show  that  he  was  evicted 
from  a  part  of  the  premises,  or  that  he  was  disturbed  in  his  possession. 
Ibid.,         ...  .  ,507 

14.  The  law  will  imply  in  a  lease,  covenants  against  parainount  title,  and 
against  such  acts  of  the  landlord  as  destroy  the  beneficial  enjoyment  of 
the  premises.    Ibid.,  bOl 

DIVORCE. 

1.  In  an  application  for  a  divorce,  it  is  not  necessary  to  prove  that  the  par- 

ties were  lawfully  married;  proof  of  marriage  is  sufficient.  Ilarman 
V.  Hnrnian,  85 

2.  In  civil  actions,  reputation,  cohabitation,  acknowledgments  of  the  parties, 

etc.,  are  sufficient  evidence  of  marriage.     Ibid.,  85 

3.  If  a  bill  for  divorce  avers  a  marriage,  which  is  confessed  or  not  denied 

by  the  answer,  it  may  be  considered  that  an  issue  on  this  allegation  is 
waived.     Ibid.,  85 

4.  It  is  not  required  that  a  party  should  endure  "extreme  and  repeated 

cruelty  for  two  years."  before  a  divorce  can  be  obtained  for  that  cause. 
Ibid.,  85 

DOWER. 

1.  Where  A,  being  a  bona  fide  purchaser,  having  an  unrecorded  conveyance 

of  land,  which  had  been  levied  upon  by  attachments  ripened"  into  judg- 
ments as  the  property  of  other  parties,  the  conveyance  of  which  in  for- 
mer grantees  was  fraudulent,  and  a  bill  was  filed  to  set  aside  such  con- 
.  veyances  in  favor  of  the  judgment  creditors  in  attachment,  it  was  held 
that  A,  never  having  reduced  the  land  into  possession,  nor  recorded  his 
title  prior  to  the  filing  of  the  bill  to  set  jiside  the  conveyances,  his  wife 
was  not  dowable  of  such  land.     Stribliitg  v.  Ross,  122 

2.  A  widow  is  not  dowable  of  land  unless  her  husband  was,   during  mar- 

riage, seized  of  an  estate  of  inheritance  therein.     Ibid.,  122 
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3.  The  right  to  dower  is  liable  to  be  defeated  by  every  subsisting'  claim  or 
incurabrance  existing  prior  to  the  husband's  title,  and  which  woidd 
have  defeated  his  seizin.    Ihid.,  122 

DURESS. 

1.  To  establish  duress,  it  is  necessary  to   show  an   unlawful   imprisonment, 

or  abuse  of  or  oppression  under  lawful  process.  The  motive  and  the 
degree  of  influence  exercised  upon  the  party  under  duress,  are  to  be 
taken  together,  and  from  these,  duress  is  determined  as  a  conclusion  of 
fact.     Tai/Jor  v.  CottrelU  93 

2.  If  a  party  is  pursuing  a  legal  redress  of  private  wrongs,  or   protection 

from  public  wrongs,  in  good  faith,  against  another,  and  that  other  as- 
sents to  a  just  satisfaction,  in  consideration  of  a  release,  this  shall  not 
be  intended  as  duress,  to  avoid  his  act.     Ihid.,  93 

3.  Sureties  upon  a  recognizance  cannot  plead  the  duress  of  their  principal, 

in  discharge  of  their  liabiliiy.     Fhwituer  y.  The  People,  o58 

4.  If  a  party  is  committed  in  this  State  for  a  larceny  couimited  in  another, 

and  the  justice  who  committed  him  afterwards,  in  the  absence  of  the 
accused,  and  without  proof,  makes  a  second  mittimus  for  an  otTense 
committed  in  this  State,  he  may  successfully  plead  duress,  and  will  bo 
discharged.     Ihkl.,  358 

EJECTMENT. 

1.  Ejectment  may  lie  for  mesne  profits  under  a  contract  of  sale,  which  a  ven- 
dee in  possession  refuses  to  perform.     McNair  v.  Schwartz,  24 

ERROR. 

1.  Errors  of  the  court  in  reference  to  striking  replications  to  pleas  from  the 

record,  cannot  avail  a  pn.rty  who  does  not  show  that  he  had  a  good 
cause  of  action.     Mof/'ef  v.  Broim,  91 

2.  It  is  erroneous  to  render  a  judgment  against  a  party  who  has  not  been 

served  with  process,  nor  declared  against.     Brock mun  v.  McDonald, 

112 

3.  A  judgment  against  several  is  a  unit,  and  if  erroneous  as  to  one  must  be 

reversed  as  to  all.     Ibid.,  112 

EVIDENCE. 

1.  Evidence  tending  to  prove  pajmient  may  be  given  under  the  general 

issue.     Crcivs  v.  Bleakley,  21 

2.  A  copy  of  an  instrument  is  only  required  to  be  filed  where  it  is  specially 

declared  on,  and  is  made  the  foundation  of  the  action.  Parker  v. 
Brooks,  64 

3.  Where  an  instrument  is  only  introduced  in  evidence,  in  support  of  anoth- 

er sort  of  claim,  and  is  not  specially  counted  upon,  the  statute  does  not 
require  a  copy  to  be  filed  with  the  di^claration.     Ibid.,  64 

4.  A  receipt  acknowledging  the  payment  of  money  on  account  of  hogs,  to  be 

thereafter  delivered,  may  be  offered  in  evidence  under  a  count  for  mon- 
ev  had  and  i-eceived,  although  a  copy  is  not  filed  with  the  declaration. 
Ibid.,  _  64 

5.  In  actions  for  slander,   the   allegations  and  proofs  must  agree.     The 

words  laid  in  the  declaration,  or  so  many  of  them  as  will  establish  the 
cause  of  action,  must  be  proved.     Norton  v.  Gordon,  38 

6.  It  is  not  enough  to  prove  the  speaking  of  equivalent  words,  or  different 

words  of  the  same  import.     Ibid.,  38 

7.  A  law  which  declares  that  stockholders  in  an  incorporated  coinpany  may 

lie  competent  witnesses  for  or  against  the  company,  is  not  unconstitu- 
tional.    P.  and  F.  Plank  Eoad  Co.  v.  Harrhon,  81 

8.  The  intention  of  the  "Act  in  relation  to  the  evidence  of  the  proceedings 

of  corporations,"  approved  February  12.  1853,  was  to  place  certified 
copies  on  the  same  footing  with  the  originals;  but  not  to  make   such 
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books,  records,  etc.,  evidence,  as  were  not  so  before  the  passage  of  the 
law. 

9.  In  civil  actions,  reputation,  cohabitation,  acknowledgments  of  the  par- 

ties, etc.,  are  sutfident  proof  of  marriage.     Harnian  v.  Harvicni,        85 

10.  In  cases  for  divorce,  proof  of  marriage  is  sufficient.     Ibid.,  85 

11.  To  establish  duress,  it  is  necessarj-  to  show  an  unlawful  imprisonment, 
or  abuse  of,  or  oppression  under  lawful  process.  The  motive  and  the 
degree  of  influence  exercised  upon  the  party  under  duress,  are  to  be 
tiiken  together,  and  from  these,  duress  is  determined  as  a  conclusion  of 
fact.     Taylor  \.  Mnrcum,  93 

12.  In  an  action  of  assumpsit,  brought  by  two  parties,  it  is  no  defense  to 
the  action  to  show  that  a  contract  in  writing,  in  reference  to  the  same 
cause  of  action,  was  made  with  but  one  of  the  plaintiffs;  especially 
where  the  d(^fendant  can  avail  himself  of  his  full  defense,  as  against 
both.     McCormkk  v.  EJstoiu  204 

13.  Wliere  two  partners  who  followed  brick-making  kept  a  day-book  and 
ledger,  one  made  the  entries  daily  of  deliveries,  in  the  day-book,  and 
the  other  kept  the  ledger,  but  kept  no  clerk;  it  was  held,  that  the  led- 
ger was  not  suihcient  evidence,  even  when  backed  by  the  testimony  of 
a  witness  who  had  settl-^d  by  it,  but  that  the  book  of  original  entries 
should  also  have  been  offered  in  evidence  with  the  ledger.     Ibid.,     204 

14.  Proof  of  signatures  to  notes,  bUls,  etc.,  given  by  a  corporation,  is  not 
necessary  to  authorize  a  iudgment,and  if  the  signature  is  denied,  it  must 
be  under  oath.     P.  and  0.  li.  B.  Co.  v.  O'Neil,  _  _         269 

15.  The  acceptance  of  a  bill  is  an  admission  of  the  execution  of  it  by  the 
drawer.     Ihid.,  .  269 

16.  A  party  who  objects  to  the  admission  of  evidence  offered,  should  state 
his  reasons  to  the  court  at  the  time,  or  the  objection  will  be  considered 
as  waived.   Ibid.,  269 

17.  An  acceptance  of  a  bill  is  good  evidence  under  the  common  counts, 
though  it  may  vary  from  the  instrument  described  in  the  special  ones. 
Ibid^,        _  _  269 

18.  In  an  action  of  trespass,  to  recover  damages  for  entering  a  dwelling 
house  and  carrying  away  goods,  it  is  no  defense  to  prove  that  the  plaint- 
iff kei)t  a  bawdy  house.     Love  v.  Moi/nehan,  277 

19.  A  notice  of  set-off  is  to  be  regarded  as  a  plea,  and  a  bill  of  particulars 
accompanying  it  may  be  treated  as  a  part  of  the  record,  and  may  be 
read  to  the  jur\',  and  commented  upon,  in  an  action  between  parent 
and  child  to  recover  for  services  performed.     Miller  v.  Miller,         296 

20.  In  an  action  on  the  case  for  damages,  for  injuries  sustained,  the  burthen 
of  proof  is  on  the  plaintiff  to  show  that  he  exercised  due  care  and  cau-' 
tion,  or  that  his  own  negligence  did  not  contribute  to  produce  the  in- 
jury complained  of,  as  well  as  that  the  injury  was  produced  by  the  neg- 
ligence of  the  defendant.     Di/er  v.  Talcott,  800 

21.  In  trespass  for  assault  and  battery,  evidence  of  the  pecuniary  condition 
of  the  plaintiff  may  be  given.     Cochran  v.  Ammo)i,  316 

22.  A  person  who  has  signed  a  replevin  bond  may  become  a  competent  wit- 
ness in  the  cause  if  another  security  is  substituted  for  him.  Charles- 
irorfh  V.  Williams,  338 

23.  The  printed  statutes  of  another  State  may  be  read  in  evidence.  And  if 
a  party  objects  to  the  portions  of  such  statutes  so  read,  as  being  irrele- 
vant, he  should  raise  the  question  by  copying  them  into  the  bill  of  ex- 
c^'ptions.     Ibid.,  338 

24.  Where  an  instrunr'iit  is  attested  by  a  witness,  he  should  be  called  to 
prove  it,  if  within  the  jurisdiction  of  the  court.     Miller  v.  Metzger, 

390 

25.  Questions  as  to  the  admissibility  of  evidence  are  for  the  court,  not  for 
the  jury.     Ibid.,  _  _  390 

26.  An  affidavit  in  aid  of  a  plea  of  non  est  factum,  is  not  evidence  for  the 
jury.     Ibid.,  .  390 

27.  Doeds  and  other  instruments  relating  to  titles  of  real  estate,  if  propprly 
acknowledged  and  recorded,  may  be  read  in  evidence  without  pro^f  of 
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their  execution;  but  when  not  so  acknowledged,  they  may  be  filed  for 
record  and  operate  as  notice;  but  when  used  as  evidence,  their  execu- 
tion must  be  proved.     Reed  v.  Keinp,  '  445 

28.  An  instrument,  affecting  or  relating  to  title  to  real  estate,  may  be  re- 
corded, although  not  proven  or  acknowledged;  and  will  operate  as  con- 
structive notice  to  subsequent  purchasers  and  creditors,  and  common 
law  proof  of  its  execution  will  be  suiHcient,     Ibid.,  445 

29.  Oral  testimony  is  inadmissible  to  add  to,  vary  or  change  the  terms  of  a 
deed,  but  may  be  admitted  to  show  the  condition  of  the  pro])erty,  with 
a  view  to  arrive  at  the  true  intent  of  the  parties,  in  the  terms  used  hv 
them.     Cook  v.  Whiting,  480 

30.  A  note  was  described  in  the  declaration,  as  being  payable  "  on  or  bv 
fore"  a  certain  day;  the  note  offered  in  evidence  was  payable  "  on  "  the 
day  named:  Held,  that  this  did  not  constitute  a  variance  between  the 
declaration  and  the  proof.     Morton  v.  Teviii/,  49't 

31.  Where  an  instrument  is  not  truly  described  in  its  material  parts,  it  can 
not  be  read  in  evidence,  under  a  special  count  upon  it.     Higgins  v 
Lee,  _  .     »      .     .  49.'', 

32.  It  is  proper  for  a  witness  who  is  testifying  as  to  the  admissions  mad  ^ 
by  a  party,  to  embody  in  his  deposition  a  certified  copy  of  a  bill  of  ex- 
cept! on«  taken  at  another  trial,  to  which  he  has  referred  to  refresh  his 
recollection,  as  showing  the  substance  of  the  admissions  sought  to  be 
proved  as  he  now  r-^meinbers  them.  That  the  admissions  made  were 
sworn  admissions  does  not  make  a  difference,  nor  need  it  be  shown  by 
record  evidence  that  a  trial  was  had,  in  which  the  bill  of  exceptions  was 
taken.     Tglehart  v.  Jeriiegnn,  513 

S3.  Wh-^re  the  defense  to  an  action  upon  an  assigned  note  is,  that  the  de- 
fendant was  a  mere  accommodation  drawer,  an  account  which  had  been 
exhibited  l)y  the  party  in  intei-est,  on  another  trial  between  himself  and 
other«,  which  explained  the  transaction  from  which  the  note  now  sued 
on  originated,  is  proper  evidence  for  the  jury.     Ibid..  513 

34.  Letters  from  attorneys,  addressed  to  their  clients,  are  not  admissible  as 
evidence  in  aaother  case  between  other  parties,  to  show  the  fact  that 
the  money  sued  for  was  sought  to  be  recovered  from  other  parties. 
Ibid.,  513 

35.  It  would  seem  that  the  substance  of  what  a  deceased  witness  had  sworn 
to  is  proper,  and  that  the  precise  words  need  not  be  proved.    Ibid.,  513 

36.  Where  ai  answer  to  a  bill  in  chancery  is  required  to  be  made  under  oath, 
and  is  responsive  to  the  allegations  of  the  bill,  it  must  be  received  as 
true,  unless  it  is  disproved  by  evidence  amounting  to  the  testimony  of 
two  witnesses.     Stouffer  v.  Machen,  553 

37.  The  conduct  of  passengers  on  a  railroad,  on  the  happening  of  an  acci- 
dent, though  not  in  the  presence  of  a  party  who  is  injured,  may  be  given 
in  proof,  to  show  how  the  apparent  danger  impressed  others.  G.  d-  C. 
R.  R.  Co.  v.  Fag.  _  _  _  55g 

38.  Where  a  proper  foundation  has  been  laid  for  it,  a  witness  may  be  in- 
quired of  as  to  what  an  >ther  witness  stated  in  reference  to  his  own  con- 
duct and  that  of  the  plaintiff,  just  prior  to  an  accident,  for  the  purpose 
of  impeaching  the  witness  by  showing  a  contradiction  to  his  previous 
answer.    Ibid.,  6i58 

See  Trespass. 

EXECUTION. 

1,  A  sheriff  should  offer  real  estate  in  separate  parcels.     Cowenv.  Under- 

u-ood,  22 

2.  An  execution,  issued  after  the  death  of  the  judgment  debtor,  is  void,  and 

it  a  sheriff  sells  land  under  it,  his  deed  for  the  land  is  a  nullity.  Yet 
such  a  title,  in  the  hands  of  a  third  grantee,  coupled  with  seven  years' 
successive  actual  possession,  in  the  absence  of  fraud  is  claim  and  color 
of  title,  within  the  meaning  of  the  first  section  of  the  act  of  the  second 
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of  March,  1839,  entitled  "An  act  to  quiet  possessions,  and  confirm  titles 
to  land."     Lajlin  V.  Herri )igf on,  301 

EXECUTOR. 

1.  Under  the  statute  of  wiHs,  the  real  estate  of  a  decedent  is  liable  for  his 

debts  and  funeral  expenses,  as  a  secondary  fund;  and  a  will,  charg'in;? 
these  upon  tlie  realty,  would  not  make  it  otherwise,  unless  the  inten- 
tion to  change  the  legal  order  of  liability  was  very  clear.  Clinefelter 
V.  Ajjers,  "  ,329 

2,  Where,  by  will,  it  is  directed  that  all  debts  and  funeral  expenses  shall 

be  paid  as  soon  as  possible  after  the  death  of  the  testator,  out  of  the  first 
moneys  that  should  come  into  the  hands  of  the  executors,  from  any  por- 
tion of  the  estate,  real  or  personal,  and  legacies  are  made  in  the  same 
will,  and  the  lands  are  not  devised  to  tlie  executors,  but  a  power  is  given 
them  to  sell  generally,  at  their  discretion,  without  expressing  any  ob- 
ject for  the  sale,  or  directing  any  application  of  the  proceeds,  and  the 
personalty  is  sufficient  for  the  paj-ment  of  debts,  etc.,  the  lands  will 
descend  to  tho  heirs,  subject  to'  sale  or  incumbrance,  at  the  discretion 
of  the  executors.  Such  a  power,  if  there  had  been  an  appropriation, 
etc.,  of  the  lands,  diffeing  from  that  made  by  law,  would  be  coupled 
with  an  intere^it  or  trust;  but  where  no  person  or  interest  is  made  to 
arise  or  depend  upon  its  exercise,  it  is  a  naked  power.     Ibid.,  329 

3  Courts  will  uphold  rights  derived  from  the  proper  exercise  of  this  power, 

but  will  not  compel  an  exercise  of  it.     Ibid.,  329 

4  One  of  several  executors  to  a  will  cannot  exercise  a  power  of  sale  under  it, 

unless  it  is  shown  that  the  others  refused  to  act,  and  such  refustil  must 
be  shown  positively  and  affirmatively.     Ibid.,  329 

5.  A  bare  recital  in  the  entry  of  a  ministerial  act  of  the  Judge  of  Probate, 

that  a  part  of  the  executors  decline  to  act,  is  not  sufficient.     Ibid.,     329 

6.  An  executor  may  decline  to  act  for  a  time,  and  still  remain  executor,  with 

power  to  qualify.     Ibid.,  329 

7.  The  statute  of  wills  has  not  repealed  all  the  English  statutes  relating-  to 

that  subject;  the  principle?  of  chapter  4  of  the  statutes  of  21  Henry  VITI, 
ai-e  still  in  force.     Ibid.,  o29 

See  Administrator. 

FAILURE  OF  CONSIDERATION. 

1.  A.  sold  B.  a  mare  for  ^70,  and  B.  was  to  sell  her  in   the  fall,  and  if  she 

brought  less  than  that  sum,  A.  was  to  make  good  the  deficit;  without  the 
fault  of  B.  the  mare  became  worthless;  he  tendered  the  mare  to  A.,  and 
dem-inded  a  re-payment  of  the  price  paid  for  her:  Held,  that  A. 
could  recover,  as  so  much  money  paid  upon  a  consideration  that  had 
wholly  failed.     Steele  \.  Hobbs,      _  59 

2.  A  plea  which  avers  that  a  note  was  given  for  a  steam  boiler  and  fire-place, 

and  the  warranty  thereof  as  to  quality,  and  a  breach  of  that  warranty, 
by  averring  that  they  were  valueless,  shows  a  failure  of  consideration,  , 
and  is  a  good  plea.     Beers  v.  Williams,  69 

3."  A  manufacturer  who  sells  a  steam  boiler,  impliedly  warrants  that  it  is 
made  of  sound  materia],  and  good  workmanship.     Ibid.,  69 

4.  In  an  action  given  on  a  bond  in  consideration  of  a  patent,  in  which  the 

party  does  not  admit  the  existence  of  the  patent,  or  of  the  right  to  sell 
it,  it  may  be  shown  that  there  was  no  such  patent,  or  that  it  was  in- 
valid or  that  the  plaintiff  had  no  right  to  sell  it.     Nye  v.  Raymond,    153 

5.  In  a  suit  upon  a  bond  given  for  a  patent  and  other  property,  which  does 

not  show  at  what  sum  the  parties  estimated  the  patent,  the  contract  is 
not  indivisible,  and  partial  faiim-e  of  consideration  may  be  impleaded. 
Ibid.,  153 

6.  Where  parties  sold  a  quantity  of  drugs,  with  the  good  will  of  their  busi- 

ness, including  certain   patent   medicines,  promising  also  to  assist  in 
obtaining  the  agencies  for  the  sale  of  those  medicines,  and  took  notes  as 
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a  part  consideration  of  such  sale  and  agr'enient;  it  was  Held,  that  a 
failure  of  consider:ition  might  be  pleaded  to  an  action  by  an  indorse':; 
■who  had  notice  of  thfe  transaction  before  he  acquired  the  notes.  Bri/nnf 
V.  Seai-s,  288 

FEMME  COVERT. 

1.  If  a  husband  compels  his  wife  to  live  separate  from  him,  permanently, 
without  her  fault,  and  fails  to  make  a  suitable  provision  for  her  sup- 
port, she  may  acquire  property,  control  it  and  her  person,  contract,  sue 
and  be  sued,  as  ixfemme  sole,  during  the  continuance  of  such  condition. 
Love  V.  Moynehan,  277 

FORCIBLE  E>TTRY  AND  DETAINER. 

1.  Where  a  party,  the  proprietor  of  land,  obtains  possession  by  collusion 

with  the  tenant  of  another,  the  lessor  will  recover  possession  by  forcible 
entry  and  detainer,  whether  he  is  entitled  to  retain  such  possession  or 
not.  The  proprietor  only  holds,  in  the  capacity  of  the  person  with 
whom  he  coUuded.     McCartney  v.  Hunt,  76 

2.  Demand  for  possession  to  proceed  for  forcible  entry  and  detainer,  should 

be  made  after  the  expiration  of  the  lease.     Pricl-ett  v.  Bitter,  96 

3.  Where  the  relation  of  parties  is  that  of  vendor  and  vendee,  a  proceeding 

for  forcible  detainer  will  not  be  sustained.     DLro7i  v.  Haley,  14.5 

4.  The  possession  of  a  tenant  is  that  of  the  landlord,  in  fact  and  in  law;  and 

the  effect  of  a  disclaimer,  disseizin  or  attornment  to  an  adverse  claim- 
ant, or  collusion  with  an  adverse  claimant  to  deliver  possession,  as  be- 
tween the  landlord  and  tenant,  and  those  thus  claiming  under  a  tenant, 
(unless  a  descent  cast  by  death  of  disseizor,)  would  be  a  forfeiture  of  the 
term,  and  the  landlord  may  enter,  or  bring  ejectment  or  forcible  de- 
tainer.    Wall  v.  Goodenough,  415 

5.  A  finding  bj'  a  jury  in  an  action  for  forcible  detainer,  that  the  defendant 

is  guiltj' of  withholding  the  possession,  does  not  warrant  a  judgment 
for  plaintiff,  it  not  being  responsive  to  the  complaint.  The  allegations 
and  proofs  must  correspond.     Ihkl.,  415 

6.  Where  a  tenant  vacates  premises, ;and  the  landlord  has  possession  by  plac- 

ing goods  therein,  he  may  maintain  a  proceeding  for  forcible  entry 
against  an  intruder,  without  making  a  formal  re-entry.     Ihid.,        415 

FRAUD. 

1.  A  party  who  avails  himself  of  a  fraudulent  representation  to  enhance  the 

value  of  a  claim  upon  the  public  land  owned  by  him,  cannot,  after  a 
sale  made  under  such  circumstances,  recover  the  fruits  of  his  fraud. 
Grhnes  v.  Williams,  47 

2.  A.  conveyed  all  his  real  and  personal  property  to  B.,  upon  condition  that 

B.  should  support  and  take  care  of  A.  and  his  wife,  during  their  lives; 
and  B.  gave  a  bond  to  that  effect,  which  he  subsequently  obtained  pos- 
session of,  and  withheld  from  A.  B.  did  not  perform  his  obligation, 
but  greatly  maltreated  A.  and  his  wife.  Held,  that  A.  might  proceed 
in  cliancery  to  have  the  conveyance  rescinded,  and  to  obtain  other  relief 
upon  a  bill  taken  pro  co>ifesso.     Frazier  v.  Miller,  48 

3.  At  a  commissioner's  sale  under  a  decree  for  partition,  the  purchaser  be- 

fore sale,  publicly  as-erted  a  claim  to  the  premises,  which  he  threatened 
to  litigate;  Held,  that  he  was  not  a  fair  purchaser,  and  that  for  this  and 
other  acts  of  fraud,  the  sale  was  properly  set  aside.     Coffey  v.  Coffey, 

141 

4.  Parties  defrauded,  and  those  injured  by  the  fraud,  can  alone  take  advan- 

tage of  it,  to  annul  a  contract.     Edniuiids  v.  Hildreth,  214 

5.  Parties  to  a  fraud  cannot  avoid  the  act  for  the  fraud.    The  defrauded 

party  may  do  so,  or  his  creditors,  and  others  injured  by  it.     Ihid.,    214 

6.  If  the  party  injured  acquiesces  in,  or  confirms  a  contract  tainted  with 

fraud,  others  not  interested  or  acting  in  it,  canuot  avoid  it  for  him. 
Ibid.,  214 
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7.  Where  an  affidavit  vp  m  which  to  ground  the  issuing  of  a  capias,  shows 

that  the  party  acraiut  whom  the  writ  is  to  issue,  has  conveyed  largo 
amounts  of  real  and  personal  property  to  several  persons,  for  the  pur- 
pose of  defrauding  his  creditors,  and  shows  facts  and  circumstances 
sufficient  to  raise  a  strong  presumption  of  fraud,  \he  party  arrested  can 
only  be  discharged  by  making  an  assignment  as  an  insolvent  debtor. 
Ex  parte  Soli sbiinj,  ^50 

8.  The  court  has  a  right  to  inquire  whether  an  agreed  case  has  been  obtained 

through  fraud,     Keith  v.  Riicker,  389 

FRAUDULENT  CONVEYANCE. 

1.  Where  A.,  being  a  bona  fide  purchaser,  having  an  unrecorded  conveyance 

of  land,  which  had  been  levied  upon  by  attachments  ripened  into  judg- 
ments as  the  property  of  other  parties,  the  conveyance  of  which  in 
former  grantees  was  fraudulent,  and  a  bill  was  filed  to  set  aside  such 
conveyances  in  favor  of  the  judgment  creditors  in  attachment,  it  was 
held  that  A.  never  having  reduced  the  land  into  possession,  nor  re- 
corded his  title  prior  to  the  filing  of  the  bill  to  set  aside  the  conveyances, 
his_  wife  was  not  dowable  of  such  land.     Strihliug  v.  Boss,  122 

2.  A  widow  is  not  dowable  of  land,  unless  her  husband  was,  during  mar- 

riage, seized  of  an  estate  of  inheritance  therein.     Ihid.,  122 

3.  The  right  to  dower  is  liable  to  be  defeated  by  every  subsisting  claim  or 

incumbrance  existing  prior  to  the  husband"'s  title,  and  which  would 
have  defeated  his  seizin.     Ihid.,  1JJ2 

4.  A  conveyed  land  to  B,  to  defraud  creditors.     B  conveyed  the  same  land 

to  C,  for  a  like  purpose,  taking  an  agreement  that  C  would  convey  the 
land  to  A.  B  continued  in  possession  until  after  the  land  was  levied  on 
at  the  instance  of  D.  A  executed  a  release  to  C,  of  his  interest  in  the 
land;  C  re-conveyed  the  land  to  B;  B  also  conveyed  a  part  of  the  land 
to  E.  Held,  that  the  con\'eyance  from  C  to  B  did  not  strengthen  the 
title  of  the  latter,  because  the  conveyance  from  A  to  B,  was  as  to  A, 
complete,  though  void  as  to  his  creditors,  and  that  D's  lien  is  valid, 
whether  his  debt  occurred  prior  or  subsequent  to  the  fraudulent  convey- 
ances set  aside ;  and  that  E,  having  purchased  after  the  levy,  and  the 
filing  of  it  in  the  recorder's  office,  could  not  be  protected.  Brown  v. 
NiJes,  _  385 

5.  The  filing  with  the  recorder,  a  certificate  of  a  levy,  upon  an  execution 

from  a  foreign  county,  is  a  notice  of  the  rights  of  the  judgment  debtor 
in  the  land  levied  upon.     Ibid.,  385 

FRAUDULENT  REPRESENTATION. 

1.  A  party  who  avails  himself  of  a  fraudulent  representation  to  enhance  the 
value  of  a  claim  upon  the  public  land  owned  by  him,  cannot,  after  a 
sale  made  under  such  circumstances,  recover  the  fruits  of  his  fraud. 
Grimes  v.  Williams,  47 

FREEHOLD. 
See  Recording  Acts,  Appurtenance. 

GARNISHEE. 

1.  Wliile  courts  of  equity  will  not  enforce  the  acceptance  of  a  trust,  they 

will,  when  it  is  assumed,  enforce  a  faithful  execution  of  it  for  the 
preservation  of  rights  depending  upon  and  derivable  from  it.  Cooper 
V.  McClun,  435 

2.  A  failing  debtor  has  a  right  to  prefer  one  creditor  to  another,  by  an 

assignment  of  his  assets,  if  he  does  so  in  good  faith.     Ibid.,  435 

3.  A  left  a  promissory  note  with  B,  for  collection,  out  of  the  proceeds  of 

which,  when  collected,  be  was  to  pay  C,  and  such  others  as  A  should 
designate.     A  afterwards  directed  that  B  should  pay  C,  and  certain 
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other  parties,  naminsr  D  among  tlieni.  B  was  garnisheed,  and  an- 
swered, stating  the  tacts,  and  was  ordered  to  pay  the  money  in  his 
hands,  collected  on  the  note,  to  other  parties  than  those  to  whom  he 
promised  to  pay  the  proceeds  of  said  note.  Held,  on  a  bill  filed  by  C, 
that  he  held  the  said  note  in  trust  for  C,  and  that  he  could  not  excuse 
himself  for  not  accounting  to  C,  by  reason  of  the  garnishee  process  and 
the  subsequent  orders  growing  out  of  it.     Ihkl.,  435 

GENERAL  ISSUE  AND  NOTICE. 

1.  Notice  of  a  special  defense,  given  with  the  general  issue,  stands  in 
place  of  a  special  plea,  and  if  the  matter  stated  in  the  notice  is  not  a 
good  defense  in  law,  no  proof  can  be  given  under  it.  Sherman  v. 
Dutch,  283 

GUARDIAN  AND  WARD. 

1.  A  petition   for  partition  cannot   be  sustained  by  a  party  who  has  no 

interest  in  the  lands  sought  to  be  divided;  nor  by  notice  of  a  guardian- 
ship of  an  infant  owner.     Bowles  v.  McAUen,  30 

2.  A  petition  in  which  a  party  describes  himself  as  guardian  Cf  A.  B.,  etc., 

will  not  be  taken  as  tiled  for  the  ward.     Ihkl.,  30 

3.  Heirs  appearing  before  the  county  court,  by  their  guardian,  to  contest 

the  validity  of  claims  against  the  estate  of  their  ancestor,  should  defend 
in  the  name  of  the  administrator;  and  an  appeal  to  the  circuit  court,  if 
taken  by  the  opposite  party,  should  bring  the  administrator  only  into 
that  court,  and  the  heirs  may  equally  contest  there.    Motsinger  v.  Wolf, 

71 

4.  Upon  a  default,  assessment  of  damages  and  judgment  in  the  circuit 

court,  the  heirs  cannot  complain  of  the  assessment  in  this  court  unless 
there  is  a  bill  of  exceptions  showing  all  the  evidence  upon  fhe  inquiry 
of  damages.     Ihifh,  71 

5.  Where  tlie  procee  linsrs  under  a  petition  of  a  guardian,  for  the  sale  of  the 

real  estate  of  wards  was  regular,  and  in  compliance  with  the  statute, 
and  the  report  of  the  sale  was  not  made  for  seventeen  years,  it  appear- 
ing that  had  the  report  been  made  soon  after  the  sale,  it  would  have 
been  confirmed,  the  lapse  of  time  will  not  prevent  a  present  confirma- 
tion and  approval  of  such  report.     Matter  of  Harvey,  Guardian,       127 

6.  The  delay  in   this  case  was  not  owing  to  any  defect  or  bad  faith  in  the 

action  of  the  guardian,  but  arose  from  a  mistake.     H)id.,  127 

7.  A  person  who  is  at  the  same  time  administrator  and  guardian,  is  not 

allowed  to  apply  the  funds  of  one  capacity  to  the  interests  of  the  other. 
Stilhiian  v.  Young.  318 

8.  In  an  application  for  a  decree  against  infants  for  a  conveyance  of  land, 

nothing  will  be  taken  as  admitted,  but  complete  proof  must  be  made  as 
against  them.     Tuttle  v.  Garrett,  354 

See  Administrator. 

HEIR. 

1.  A  creditor  upon  a  judgment  against  an  administrator,  cannot  sue  out  a 

scire  facias  against  an  heir,  so  as  to  charge  the  land  of  his  ancestor. 
Stone  V.  [Vood,  _  _  _  177 

2.  An  heir  is  not  a  priw  to  a  judgment  against  an  administrator.     Ihid., 

177 

?.  Where  an  administrator  applies  for  leave  to  sell  real  estate  to  pay  a 

judgment,  an  heir  may  contest  the  application,  unless  he  has  been 

made  a  party  to  the  judgment,  etc.     Ibid.,  177 

HIGHWAYS. 

1.  In  an  action  of  trespass  for  breaking  a  close,  etc.,  the  defendants  under- 
took to  justify,  by  showing  that  they  entered  by  authority,  to  open  a 
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highway,  etc.,  and  offered  certain  certified  copies  from  the  town  clerk, 
showing  that  the  highway  was  legally  laid  out  and  opened,  but  not 
that  asf^ppsment  of  damages  for  so  opening  highway  was  ever  duly 
returned  to  the  justice,  or  delivered  to  commissioners,  or  by  the  com- 
missioner to  supervisor,  and  by  him  laid  before  the  board  of  supervisors, 
or  that  a  tax  was  assessed,  or  the  damages  tendered  to  the  plaintiff. 
Held,  that  the  court  properly  rejected  the  evidence  offered,  unless  it 
was  followed  by  the  other  essential  proofs  required  by  the  statute,  to 
complete  the  laying  out  of  the  highway.     Dunning  v.  Matthews,       308 

2.  An  overseer  of  highways,  in  an  action  of  trespass  against  him,  cannot 

justify  his  trespass  by  showing  an  order  from  the  commissioners  to  open 
a  road,  where  a  road  or  highway  has  not  been  legally  laid  out.  Gnp- 
tuil  y.  Teft,  _  365 

3.  Commissioners  of  highways,  and  those  acting  under  them,  haust  show 

that  a  case  existed,  which  justified  the  order  issued  by  them.     Ihkl.. 

365 

4.  A  mandamus  is  not  a  proper  remedy  to  try  the  question  of  the  location 

of  a  public  highway,  as  between  the  public  and  the  landholders  over 
whose  land  it  is  to  be  laid  out.  The  court  has  a  discretion  in  granting 
or  refusing  the  writ.     People  ex  rel.  Morgan  v.  Curyea  tt  al.,         647 

HUSBAND  AND  WIFE. 

1.  If  a  husband  compels  his  wife  to  live  separate  from  him,  permanently, 

without  her  fault,  and  fails  to  make  a  suitable  provision  for  her  sup- 
port, she  may  acquire  property,  control  it  and  her  person,  contract,  sue 
and  be  sued,  as  nfenDne  sole,  daring  the  continuance  of  such  condition. 
Lore  V.  Moynehan,  277 

2.  In  an  action  for  the  slander  of  a  wife,  it  is  not  necessary  to  prove  that  the 

parties  were  husband  and  wife  at  the  time  of  the  slander,  if  it  appears 
that  they  were  married  when  the  suit  was^  brought.  Silencer  v.  Mc- 
Masters,  "  405 

IMPLIED  LIABILITY. 

1.  A  party  is  liable  for  materials  obtained  for  his  use  by  another,  if  he  vol- 
untarily avails  himself  of  them,  or  ratifies  the  obtaining  of  them.  Fisher 
V.  Stevens,  897 

INDICTMENT. 

1.  If  a  party  already  accused  and  indicted,  could  not  be  convicted  of  an  of- 

fense described  in  a  second  indictment,  then  an  acquittal  or  conviction 
upon  the  first  indictment,  is  no  bar  to  a  trial  on  the  second.  Freeland 
V.  People,  380 

2.  To  be  a  bar,  the  offense  charged  in  one  indictment  must  agree  in  law  and 

in  fact  with  some  offense  of  which  the  accused  might  have  been  convicted 
upon  a  prosecution  upon  another  indictment,  and  in  such  prosecution 
there  must  have  been  an  acquittal  or  conviction.    Ibid.,  380 

INFANTS. 

1.  In  an  application  for  a  decree  against  infants  for  a  conveyance  of  land, 
nothing  will  be  taken  as  admitted,  but  complete  proof  must  be  made  as 
against  them.     Tuttle  v.  Garrett,  364 

INJUNCTION. 

1.  Informations  for  contempts,  are  not  within  the  meaning  of  the  fifth  sec- 

tion of  the  chapter  in  relation  to  change  of  venue,  in  the  Revised  Stat- 
utes.    Crook  et  al.  v.  The  People,  634 

2.  A  proceeding  for  contempt  for  disobeying  an  injunction,  is  on  behalf  of 

the  people,  and  if  commenced  before,  may  be  prosecuted  after  the  in- 
junction is  dissolved.     Ihid.,  634 
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3.  In  such  a  proceeding,  proofs  may  be  taken  to  contradict  the  answers  of 
the  party  to  the  interrogatories.  In  a  proceeding  at  law  it  is  otherwise, 
if  in  his  answers  the  party  purges  himself  of  the  imputed  contempt. 
Ihkl.,  534 

INQUEST. 
See  Writ  of  iNQuinr. 

INSTRUCTIONS. 

1.  If  a  jury  should  find  an  informal  or  insufficient  verdict,   the  court  may 

send  tliem  out  under  instructions  to  find  formally,  so  as  to  determine 
the  rights  of  the  pirties.     FJUin  v.  Bnrlow,  39 

2.  Instructions  should  be  so  drawn  as  to  declare  the  law  upon  a  supposed 

state  of  facts  to  be  found  by  the  jury,  and  not  assume  the  facts  as  de- 
termined.    Shrrnianv.  Dutch,  283 

3.  Exceptions  to  instructions  must  appear  to  have  been  taken  at  the  time. 

CharJestrorth  v.  WiUiatns,  339 

4.  The  right  of  a  party  to  ask  instructions  must  have  some  limit,  and  the 

Supreme  Court  will  not  sanction  the  abuse  of  it.     Fisher  v.  Stevens, 

397 

5.  Courts  may  instruct  juries  upon  the  hypothesis  of  a  given  or  assTuned 

state  of  facts;  or  upon  a  contingent  state  of  facts,  in  case  the  jury  should 
so  find  them;  but  an  iu'^truction  should  not  be  so  worded  as  to  deter- 
mine a  fact,  and  tell  the  jury  that  this  fact  is  evidence  of  another  fact. 
^falJ  V.   Good rii oil ffh,  415 

6.  Under  our  statute,  it  is  erroneous  to  refuse  to  instruct  the  jury,  that  to 

falsely  utter  and  pu'jlish  of  and  concerning  a  woman,  words  which  im- 
pute to  her  adultery,  is  actionable.     Spencer  y.  McMasters,  405 

INTEREST. 

1.  A  note  bearing  ten  p-^r  cent,  interest,  after  judgment  bears  but  six  per 

cent.     Mitchell  v.  Mnj/o,  83 

2.  A  note  given  for  a  sum  of  money,  bearing  interest  at  a  given  rate  per 

month,  continues  to  bear  that  rate  of  interest,  so  long  as  the  principal 
remains  unpaid.     Phinneyx.  Baldwin,  108 

3.  An  allowance  of  interest  between  co-partners  is  proper,  where  the  enter- 

prise contemnlates  an  active  use  of  capital  with  the  object  of  its  in- 
crease, whether  the  capital  was  land  or  money.     King  v.  Hamilton, 

190 

4.  A  delay  from  October  to  Decemlaer  in  paying  a  demand,  where  the  de- 

fendant shows  a  just  claim  fordaniiiges,  unadjusted,  for  a  breach  of  the 
contract  sued  on,  is  not  such  an  unreasonable  and  vexatious  delay,  as  will 
allow  an  award  of  interest.     McCormick  v.  Elston,  204 

5.  Interest  upon  an  account  will  not  be  allowed,  unless  there  is  unreasonable 

and  vexatious  delay  in  the  payment  of  the  money.  Aldrich  v.  Dunham, 

403 

6.  To  appear  and  defend  a  suit,  is  not  an  act  to  be  construed  into  unreason- 

able and  vexatious  delay  in  the  payment  of  money.     Hid.,  403 

7.  Where  a  party  has  contracted  for  land,  aTid  made  payments  upon  it,  he 

may  recover  back  what  he  has  paid,  with  interest,  if  his  vendor  has  put 
it  out  of  his  power  to  perform  his  contract,  by  having  sold  the  same 
land  to  another.     Hurd  v.  Denny,  492 

JUDGMENT  DEBTOR  AND  CREDITOR. 

1.  A  conveyed  land  to  B,  to  defraud  creditors;  B  conveyed  the  same  land  to 
C,  for  a  like  purpose,  taking  an  agreenipnt  that  C  would  convey  the 
land  to  A.  B  continued  in  posse-ssion  until  after  the  land  was  levied  on 
at  the  instance  of  D.  A  executed  a  release  to  C  of  his  interest  in  the 
land;  C  re-conveyed  the  land  to  B;  B  also  conveyed  a  part  of  the  land 
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to  £.  Held,  that  the  conveyance  from  C  to  B  did  not  strenarthen  the 
title  of  the  latter,  because  the  conveyance  from  A  to  B,  was  as  to  A  com- 
plete, though  void  as  to  his  creditors,  and  that  D's  lien  is  valid,  whether 
his  debt  occurred  prior  or  subsequent  to  tiie  fraudulent  conveyances  set 
aside;  and  that  E,  having  purchased  after  the  levy,  and  the  filing  of  if 
in  the  recorder's  office,  could  not  be  protected.     Brown  v.  Niles,      385 

JUDGMENT  AND  DECREE. 

1.  In  the  County  Court,  when  a  note  bearing  ten  per  cent,  interest,  is  pre- 

sented against  an  estate  and  allowed,  the  note  is  extinguished  by  the 
judgment,  and  but  six  per  cent,  interest  can  be  allowed  upon  such  judg- 
ment.    Mitchell  V.  Mayo,  %'d 

2.  An  order  of  the  County  Court,  in  favor  of  a  creditor  against  an  estate,  is 

a  judgment.     Ihid.,  83 

3.  A  defendant  who  has  succeeded  on  a  plea  which  is  a  complete  answer  to 

a  declaration,  is  entitled  to  a  judgment  in  bar,  though  the  court  may 
have  stricken  out  replications  to  pleas  improperly.     Moffet  v.  Brorcii, 

91 

4.  It  is  erroneous  to  render  a  judgment  against  a  party  who  has  not  been 

served  with  process  nor  declared  against.     Brockman  v.  McDonald, 

Wi 

5.  A  judgment  against  several  is  a  unit,  and  if  erroneous  as  to  one,  must  be 

reversed  as  to  all.     Ibid.,  112 

6.  If  the  ffi-cts  necessary  to  sustain  a  decree  are  recited  in  it,  sotting  forth 

the  proofs,  it  will  bring  it  within  the  rule  laid  down  by  the  Supreme 
Court.     Nichols  V.  Thonifoii.  _  113 

7.  Where  a  declaration  fails  to  show  any  cause  of  action  whatever,  the  judg- 

ment, if  for  plaintiff,  may  be  arrested,     t^mifh  v.  Curry  et  al.,         147 

8.  Tiie  judgment  of  a  county  court,  allowing  the  debt  of  a  creditor  against  an 

estate,  is  as  between  the  creditor  and  the  administrator,  conclusive,  till 
reversed  or  impeached  for  fraud.      Sfone  v.  Wood,  177 

9.  But  when  an  administrator  applies  for  leave  to  sell  the  real  estate  for  the 

purpose  of  paying  such  judgment,  it  is  not  conclusive  as  against  an  heir, 
and  he  may  contest  the  application,  unless  he  has  been  made  a  party  to 
the  judgment,  by  joining  in  taking  an  appeal  from  it  to  a  superior 
court.     Ibid.,  177 

10-  An  administrator  is  not  bound  by  law  to  pay  taxes  on  the  real  estate  left 
by  the  decedent     Ibid.,  _  _  177 

11.  A  judgment  against  an  administrator,  is  not  a  judgment  against,  or  a 
lien  upon,  the  land  left  by  the  decedent.     Ibid.,  177 

12.  A  creditor  having  a  judgment  against  an  administrator,  cannot  sue  out 
a  scire  facias  upon  the  jugdment  agaiuNt  an  heir,  to  make  it  chargeable 
upon  the  land.     Ibid.,  177 

13.  An  heir  is  not  a  privy  to  a  judgment  against  an  administrator.     Ibid., 

177 

14.  A  judgment  against  an  administrator  is  prima  facie  evidence  of  the  ex- 
istence of  a  debt  against  the  estate,  as  against  an  heir.     Ibid.,  177 

15.  The  Supreme  Court  will  not  reverse  a  decree  which  is  sustained  by  proof , 
and  is  not  erroneous  in  law.     Goiohoshi  v.  Day,  259 

JURISDICTION. 

1.  In  an  action  of  replevin,  although  a  horse,  among  others  claimed,  was  not 

taken  under  the  writ,  the  pleadings  embraced  the  horse,  and  the  parties 
expressly  stipulated  that  the  right  of  property  thereto  should  be  one  of 
the  issues  submitted  to  the  jury.  This  gave  the  court  full  jurisdiction 
of  the  question.     Sanger  v.  Kinl-ade,  44 

2.  Where  a  capias  which  issued  from  the  United  States  Circuit  Court  is  regu- 

lar on  its  face,  and  in  a  case  within  the  jurisdiction  of  that  court,  the 
Circuit  will  not  inquire  whether  the  United  States  Court  properly  exer- 
cised its  jurisdiction.     Ex 2>arte  Salisbury,  350 
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3.  The  mayor  of  a  city  has  no  judicial  power.     Beesman  v.  City  of  Peoria, 

484 

4.  ^^^lere  a  Circuit  Court  has  only  appellate  jurisdiction,  consent  cannot  vest 

it  with  original  jurisdiction.     Ihid.,  484 

JURORS.    JURY. 

1.  It  is  proper  when  a  jury  has  found  an   informal  and  insufficient  verdict, 

to  send  them  out  under  instructions  to  find  formally  and  fully,  so  as  to 
determine  the  rights  of  the  parties.     FJiiin  v.  Barlow,  39 

2.  If  the  parties  choose  to  have  their  cause  tried  by  a  prejudiced  juror,  it  is 

not  for  the  court  to  refuse  them  that  right..    Van  BlaricMn  v.  Feoplf, 

364 

3.  Where  a  juror  states,  upon  examination,  that  he   has  an  opinion  in  the 

case  which  he  is  called  to  try,  and  is  accepted  by  the  prisoner,  if,  before 
he  is  accepted  or  challenged  on  the  part  of  the  people,  the  judge  refuses 
to  allow  him  to  be  sworn,  it  is  erroneous.     Ibid.,  364 

LANDLORD  AND  TENANT. 

1.  A  tenancy  cannot  be  implied  from  the  fact  that  a  vendor  remains  in  pos- 

session of  the  premises  after  a  sale,  so  as  to  authorize  an  action  for  use 
and  occupation.     G-reenni)  v.  Voiior,  26 

2.  Where  a  tenant  under  a  lease  for  a  year  or  years,  or  for  a  stated  period, 

holds  over,  it  will  be  construed  as  an  implied  agreement  that  he  shall 
hold  for  a  corresponding  period,  upon  the  same  terms,  as  to  rent  and 
times  of  payment,  unless  there  be  some  act  of  one  or  of  both  the  parties, 
which  rebuts  the  implication.     Prickeft  v.  Bitter,  96 

3.  To  terminate  a  tenancy  by  the  month   or  week,  a  notice  for  a  like  time  is 

requisite,  which  should  be  fixed  by  the  rent  day.     Ihid.,  96 

4.  Demand  for  possession  in  order  to  proceed  under  the  act  of  forcible  entry 

and  detainer,  should  be  made  after  the  termination  of  the  time  for 
which  the  premises  were  let.     Ibid.,  96 

5.  Wliere  it  does  hot  appear  that  a  party  is  an  intruder  or  trespasser  on  land, 

or  that  beholds  it  against  the  will  of  the  owner,  or  that  he  is  to  enjoy  the 
land  without  rent,  the  law  will  infer  an  implied  agreement  to  pay  a 
reasonable  rent  therefor.     Onkes  v.  Oakes,  106 

6.  The  fact  that  an  occupant  is  the  son  of  the  owner  of  the  premises,  is  not 

sufficient  to  raise  the  legal  conclusion  that  they  were  to  beheld  rent  free. 
Although  slight  evidence  might  justify  such  a  conclusion.     Ibid.,  106 

7.  A  simple  agreement,  either  express  or  implied,  to  pay  rent,  will  authorise 

a  recovery  without  an  express  contract  for  that  purpose.  .  Ibid.,         106 

8.  The  possession  of  a  tenant  is  that  of  the  landlord,  in  fact  and  in  law ;  and  the 

effect  of  a  disclaimer,  disseizin  or  attornment  to  an  adverse  claimant,  or 
collusion  with  a''  adverse  claimant  to  deliver  possession,  as  between  the 
landlord  and  tenant,  and  those  thus  claiming  under  a  tenant,  (unless  a 
descent  cast  by  death  of  disseizor,)  would  be  a  forfeiture  of  the  term, 
and  the  landlord  may  enter,  or  bring  ejectment  or  forcible  detainer. 
Wallv.Goodenoiigh,  415 

9.  A  finding  by  a  jury  in  an  action   for  forcible  detainer,  that  the  defendant 

is  guilty  of  withholding  the  possession,  does  not  warrant  a  judgment 
for  plaintiff,  it  not  being  responsive  to  the  complaint.  The  allega- 
tions and  proofs  must  correspond.     Ibid.,  _      415 

10.  Where  a  tenant  vacates  premises,  and  the  landlord  has  possession  by 
placing  goods  therein,  he  may  maintain  a  proceeding  for  forcible  entry 
against  an  intruder,  without  making  a  formal  re-entry.     Ibid.,         415 

11.  The  finding  and  certificate  required  by  the  sixth  section  of  chapter  sixty 
of  the  Revised  Statutes,  entitled  "Landlord  and  Tenant,"  do  constitute 
a  final  judgment,  from  which  an  appeal  may  be  taken  to  tha  Supreme 
Court.     Wade  v.  Halligan,  _  507 

12.  A  tenant,  upon  a  proceeding  by  distress,  may  show  that  he  was  evicted 
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from  a  part  of  the  premises,  or  that  he  was  disturbed  in  his  possession. 
Ibid.,         ...  .  507 

13.  The  law  will  imply  in  a  lease,  covenants  against  paramount  title,  and 
against  such  acts  of  the  landlord  as  destroy  the  beneficial  enjoyment  of 
the  premises.     Ibid.,  507 

See  Distraint,  Lessor  and  Lessee. 

LARCENY. 

1.  Where  a  bill  is  put  in  the  hands  of  a  person  to  procure  change,  and  he 
.  appropriates  it,  it  is  larceny.     Farrell  v.  People,  606 

LESSOR  AND  LESSEE. 

1.  Where  a  tenant,  under  a  lease  for  a  year  or  .years,  or  for  a  stated  period, 

holds  over,  it  will  be  construed  as  an  implied  agreement  that  he  shall 
hold  for  a  corresponding  period,  upon  the  same  terms,  as  to  rent  and 
times  of  payment,  unless  there  be  some  act  of  one  or  of  both  the  parties, 
which  rebuts  the  implication.     Pricl-ettv.  Ritter,  96 

2.  To  terminate  a  tenancy  by  the  month  or  week,  a  notice  for  a  like  time  is 

requisite,  which  should  be  fixed  by  the  rent  day.     Ibid.,  9G 

3.  Demand  for  possession,  in  order  to  proceed  under  the  act  of  forcible  entry 

and  detainer,  should  be  made  after  the  termination  of  the  time  for  which 
the  premises  were  let.     Ibid.,  96 

See  Distraint,  Landlord  and  Tenant. 

LEVY  AND  SALE. 

1.  It  is  the  duty  of  a  sheriff  to  offer  for  sale  real  estate  which  he  has  levied 
upon,  in  separate  parcels.  He  should  endeavor  to  satisfy  executions  by 
the  sale  o$  as  small  an  amount  of  property  as  possible.  Cowetiv.  Under- 
wood, 22 

LICENSE. 

1.  A  town  incorporated  under  the  general   law,  may  provide  by  ordinance 

against  disposing  of  any  vinous,  spirituous  liquors,  etc.,  in  a  less  quan- 
tity than  one  barrel,  without  first  taking  out  a  license;  and  such  an  or- 
dinance is  not  repugnant  to  the  general  law  prohibiting  a  sale  without 
license,  in  a  quantity  less  than  one  quart.     Byers  v.   Town  of  Olney, 

35 

2.  The  act  of  the  12th  February,  1853,  so  altered  section  132  of  the  criminal 

code,  and  chapter  64  of  the  Revised  Statutes,  as  to  make  it  penal  for 
any  person  to  sell  liquor  in  less  quantity  than  a  gallon,  without  hav- 
ing a  license  to  keep  a  grdiery.     Bennett  v.  The  People,  160 

3.  It  was  erroneous  to  say  that  a  party  who  had  sold  ardent  spirits  without 

a  license  in  a  less  quantity  than  one  gallon,  at  anytime  within  eighteen 
months  prior  to  May,  1854,  could  be  punished  under  section  132  of  the 
criminal  code,  as  that  code  was  not  in  force  from  the  1st  February,  1851, 
to  the  12th  of  the  same  month,  in  1853.     Ibid.,  160 

LIEN. 

1.  In  order  to  create  a  liability  upon  a  mortgage  given  to  guarantee  a  loan, 

the  loan  should  correspond  with  that  recited  in  the  mortgage.  Thomas 
V.  Olney,  63 

2.  An   attacbing  creditor,    whose    levy  is  recorded  prior  to  the  filing  of  a 

mortgage  for  record  upon  the  same  preniises,  acquires  a  lien  superior 
to  that  of  the  mortgagee ;  and  when  the  levy  is  perfected  by  a  judg- 
ment, the  judgment  takes  precedence  of  the  mortgage.  Otherwise, 
attachments  levied  subsequent  to  the  filing  of  the  mortgage  for  record, 
only  become  lien?  upon  the  equity  of  redemption.     Jones  v.  Jones, 
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3.  As  between  the  mortgagee  and  attaching  creditors,  the  liens  on  land  will 

be  discharged  as  follows:  The  judgiiients  in  favor  of  creditors  who  levy- 
before  filing  mortgage  for  record,  will  be  satisfied,  without  deduction 
on  account  of  personal  property  of  the  mortgagor;  then  the  amount 
due  the  mortgagee;  and  thirdly,  the  judgments  which  may  be  recorded 
by  creditors  attaching  after  the  filing  of  mortgage  for  record.     Ibid., 

117 

4.  As  between  themselves,  attaching  creditors  are  entitled  to  participate  in 

the  proceeds  in  proportion  to  their  respective  demands.  .  Ihid.,  117 

6.  Attachments  made  returnable  to  the  same  term,  and  levied  on  the  same 

estate,  will  share  ^ro  mfa  in  the   proceeds,  whether  judgments  are  all 

recorded  at  the  return  term  or  not.     Ibid.,  117 

6.  A  judgment  against  an  administrator,  is  not  a  lien  upon  the  land  of  his 

decedent.     Stone  v.  Wood,  177 

7.  All  real  estate,  by  statute,  may  be  sold  for  the  payment  of  the  debts  of 

intestates,  but  administrators  have  no  power  to  sell  or  incumber,  without 
an  order  of  court.  The  lands  descend  to  the  heirs,  snh  modo,  subject  to 
this  liability.  A  creditor  cannot,  by  an  allowance  of  his  claim,  or  by 
judgment  against  an  estate  or  an  administrator,  acquire  any  specific 
lien,  nor  enforce  its  collection  by  levying  an  execution  upon  land.  Sfill- 
nian  v.  Y<  uug,  318 

8.  The  filing  of  a  certificate  of  a  levy  with  the  recorder,  upon  an  execution 

from  a  foreign  county,  is  a  notice  of  the  rights  of  the  judgment  cred- 
itor in  the  land  levied  upon.     Brown  v.  Niles,  885 

See  Recording  Acts. 

LEX  LOCI,  LEX  FORL 

1.  A  contract  that  is  valid  in  the  State  where  it  is  made,  is  to  be  enforced  in 
another  State,  unless  it  is  against  good  morals,  or  is  repugnant  to  the 
policy  or  positive  institutions  of  such  State.     Ph'mnei/ v.  Baldwin,  108 

LIMITATION. 

1.  The  fifth  section  of  the  limitation  act  of  the  fifth  November,   1849,  does 

not  embrace  bills  of  exchange,  but  relates  exclusively  to  unwritten  con- 
tracts; and  that  clause  of  the  section  which  requires  suits  to  be  com- 
menced within  three  years,  is  repealed.     Dunlap  v.  Buckingham,    109 

2.  Where  it  appeared  that  a  party  in  1883,  had  left  wheat  in  the  hands  of 

his  agent,  and  thereupon  returned  to  England,  and  remained  beyond 
seas  until  1849,  when  he  returned,  and  sought  in  1851  to  make  his  agent 
answer  for  the  price  of  the  wheat;  Held,  that  the  statute  of  limitations 
had  run,  and  that  the  cause  of  action  was  barred.     King  v.  Hamilton, 

190 

3.  ■\Vliere  a  trust  fund  continues  with  the  trust,  it  is  not  subject  to  be  barred 

by  the  statute  of  limitations,  as  between  trustee  and  cestui  que  trust. 
Ibid.,  .  190 

4.  Denrands  not  prosecuted,  or  of  which  the  administrator  has  not  been  no- 

tified within  two  years  after  the  issuing  of  letters,  are  barred  as  to 
assets  arising  from  the  estate  inventoried.     StUhnan  v.  Young,       318 

5.  The  failure  of  an  administrator  to  plead  the  limitation  of  two  years,  will 

not  preclude  the  heirs  from  pleading  it  on  settlement  with  the  adminis- 
trator.    Ibid.,  _  ,  318 

6.  The  statute  of  limitations  does  not  commence  running  against  attorneys 

till  the  service  contracted  for  has  been  performed,  by  a  termination  of 
the  suit,  or  the  contract  has,  in  some  way,  been  released.  Walker  v. 
Goodrich,  341 

7.  Lands  were  stricken  off  and  forfeited  to  the  State,   for  the  non-payment 

of  taxes;  afterward  they  were  sold  and  conveyed  by  the  auditor.  The 
purchaser  from  the  auditor  took  possession  and  made  improvements, 
and  he  and  his  vendee  continued  in  possession  and  paid  taxes  for  seven 
consecutive  years.     Held,  that  the  auditor's  deed  is  good  color  of  title, 

627 


610  INDEX. 


under  the  limitation  act  of  1839.  Held,  also,  that  the  revenue  act,  de- 
claring the  lauds  forfeited  for  the  non-payment  of  taxes,  is  not  a  ponal 
provision,  but  only  makes  the  State  a  purchaser  at  the  tax  sale.  Wood- 
tvcird\.  BhuicJicnd,  4"24 

8.  Color  of  title  is  a  question  of  law;  but  the  good  faith  of  a  party  claiming- 

under  it,  is  a  question  of  fact,  to  be  found  and  settled  like  other  facts  in 
the  case.     Ibid.,  424 

9.  The  case  of  Irving  v.  Brotniell,  11  111.  R.  402,  partially  dissented  from. 

Ibid.,  _  424 

10.  If  county  commissioners  sell  land  to  A.,  and  take  pay  therefor,  and  do 
not  give  title,  and  six  years  after  sell  the  land  to  B.,  tney  will  be  held  as 
trustees,  to  pay  A.  the  price  received  from  B.,  with  interest  thereon. 
Bourland  v.  CoiDity  of  Peoria,  538 

11.  The  bar  of  the  statute  of  liaiitations  will  not  be  applied  short  of  the 
time  that  would  bar  an  ejectment.     Ibid.,  538 

See  County  Commissioners,  Notice. 

MANDAMUS. 

1.  A  mandamus  is  not  a  proper  remedy  to  try  the  question  of  the  location  of 
a  public  highway,  as  between  the  public  and  the  landholders  over  whose 
land  it  is  to  be  laid  out.  The  court  has  a  discretion  in  granting  or  re- 
fusing the  writ.     People  ex  rel.  Morgan  v.  Curyea  et  ah,  547 

MARINE  INSURANCE. 

1.  Upon  a  marine  risk,  the  insured  may  claim  as  for  a  total  loss,  when  the 

vessel  is  so  much  damaged  by  any  of  the  perils  insured  against,  that 

the  damage  or  the  cost  of  repairs  is  fifty  per  cent,  of  the  value.  Norton  v. 

■   Lexington  Insurance  Company,  _      _  235 

2.  To  recover  as  for  a  total  technical  loss,  when  the  thing  remains  in  specie, 

the  owner  must,  within  a  reasonable  time  after  he  is  informed  of  the 
disaster,  formally  abandon  the  thing  insured,  giving  notice  of  the  facts 
connected  with  it,  and  the  condition  of  the  property.     Ibid.,      _       235 

3.  If  this  abandonrnent  is  accepted,  the  property  then  belongs  to  the  insurer, 

and  his  liability  is  the  same  as  if  the  property  were  destroyed.  If  not 
accepted,  if  the  facts  authorize  an  abandonment,  the  same  consequences 
will  follow.  Subsequent  events  cannot  defeat  a  right  of  recovery. 
Ibid.,  235 

4.  The  facts  existing  at  the  time,  must  determine  the  right  to  abandon,  and 

with  a  vessel,  this  right  exists  when  the  cost  of  restoring  her  in  an 
equally  good  condition,  exceeds  fifty  per  cent,  of  the  value.  The 
owner  must  abandon  before  the  repairs  are  made.     Ibid.,  235 

5.  The  right  to  abandon  must  be  determined  by  the  judgment  of  experts, 

applied  to  the  condition  of  the  vessel  at  the  time  of  the  abandonment; 
and.  although  the  cost  of  saving  and  repairing  the  vessel  after  her 
abandonment  may  be  less  than  fifty  per  cent. ,  yet,  if  at  the  time  the  facts 
apparently  justified  an  abandonment,  it  will  be  good.     Ibid.,  235 

6.  If  the  underwriter,  after  an  abandonment,  take  possession  of  and  repair 

the  vessel,  and  return  her  within  a  reasonable  time,  at  a  cost  less  than 
fifty  per  cent.,  the  assured  can  refuse  to  receive  her.     Ibid.,  235 

7.  If,  after  an  abandonment,  the  underwriter  takes  possession  of  the  vessel, 

although  he  do  so  under  protest,  and  gets  her  off  and  repairs  her,  no 
matter  at  how  small  or  great  a  cost,  it  is  an  acceptance  of  the  abandon- 
ment, if  he  do  not  return  her  in  a  reasonable  time.     Ibid.,  235 

8.  If  the  underwriters  retain  the  vessel  for  an  unreasonable  time,  the  in- 

sured is  not  bound  to  take  her  back.     Ibid.,  _  235 

9.  Where  a  policy  declares  that  the  insured  shall  not  have  the  right  to  aban- 

don, until  it  shall  be  ascertained  that  the  recovery  and  repairing  of  the 
vessel  is  impracticable,  the  court  has  the  right  to  construe  and  explain 
the  contract,  and  may  instruct  the  jury  so  as  to  explain  its  true  mean- 
ing. Ibid.,  235 
023 


INDEX.  611 


10.  The  owners  of  a  ve?!sel  are  not  bound  to  receive  her  from  the  \inder- 
writers,  if  in  the  repairs,  her  capacity  was  materially  lessened;  she  must 
be  made  as  good  as  she  was  before.     Ibid.,  235 

11.  A  proliipt  notice  of  the  abandonment  should  be  given,  that  the  under- 
writers may  save  what  they  can  of  the  vessel;  but  if  the  delay  in  giv- 
ing notice  does  not  work  any  injury  to  them,  a  greater  delay  in  giving 
it  may  be  excused.    Ibid.,  235 

MATERIALS  PROCURED. 

1.  A  party  is  liable  for  materials  obtained  for  his  use  by  another,  if  he  vol- 
untarily availed  himself  of  the  use  of  the  materials,  or  in  any  manner 
ratified  the  act  of  obtaining  them;  and  these  are  questions  for  a  jury  to 
settle.     Fisher  v.  St  evens,  397 

MEASURE  OF  DAMAGES. 

1.  Under  a  breach  of  covenant  to  erect  and  maintain  fences,  etc.,  on  each 

side  of  a  railroad,  it  is  proper  to  show  how  much  the  land  would  yield 
each  season,  and  the  market  value  of  the  crops  at  harvest  season,  from 
which  should  be  deducted  the  cost  of  tillage,  harvesting  and  marketing, 
to  ascertain  the  true  measure  of  damage.  Scates,  C.  J.  C.  and  H.  I. 
Railroad  v.  Ward,  522 

2.  In  such  a  case  it  is  proper  to  permit  a  party  to  prove  what  the  crop 

would  have  been  worth  at  its  maturity,  taking  as  the  measure  of  dam- 
age the  relative  value  of  the  growing  crop  for  a  series  of  antecedent 
years,  to  establish  the  value  of  the  crop  destroyed  at  the  time  of  its  de- 
struction. Or,  what  would  a  prudent  man  have  given  for  the  crop 
destroyed,  at  the  time,  provided  he  should  have  it  secured  from  tres- 
pass, and  have  the  right  to  cultivate  and  secure  it.    Skinnbk,  J.    Ibid., 

522 

3.  The  amount  of  damage  in  such  case,  should  be  the  value  of  the  growing 

crop  at  the  time  ot  the  breach  of  the  co'>enant,  to  be  established  by  then 
existing  facts,  and  the  judgment  of  men  applied  to  them,  as  if  the  in- 
quiry had  been  made  the  day  the  crop  was  destroyed,  without  admitting 
proof  of  any  after  occurring  fact.     Caton,  J.    Ibid.,  522 

MORTGAGE. 

1.  In  order  to  create  a  liability  upon  a  mortgage  given  to  guarantee  a  loan, 

the  loan  should  correspond  with  that  recited  in  the  mortgage.  Thoinas 
V.  Ohmj,_  53 

2.  A  proviso  in  a  mortgage,  that  +^^«^  whole  sum  shall  become  due  upon  fail- 

ure to  pay  any  installment  o  the  day,  is  in  the  nature  of  a  penalty, 
agiunst  which  equity  will  cL.'ve,  upon  adequate  compensation,  which 
is  the  payment  of  principal,  interest  and  the  costs  made,  in  a  proceed- 
ing to  sell  under  such  a  power.     Tiernan  v.  Hinman,  400 

3.  Where,  by  the  terms  of  an  agreement,  a  larger  sum  is  to  be  paid  upon 

default  of  payment  of  a  smaller  one  on  a  given  day,  the  provision  for 
the  pajinent  of  a  greater  sum  is  a  penalty.     Ibid.,  400 

4.  If  parties  stipulate  for  the  payment  of  a  sura  certain  on  default  of  per- 

formance of  an  agreement,  such  a  stipulation  will  be  treated  as  a  pen- 
alty, it  the  damages  are  not  ditiicult  of  ascertainment.  Ibid.,  400 
6.  Where  a  mortgnge  provided  that  if  the  mortgagor  would  at  any  time 
raise,  by  mortgaging  and  selling  the  mortgaged  premises,  sufficient 
mon'\v  to  i^ay  the  indebtedn^'ss,  the  mortgagee  should  redeed  to  the 
mortgjigor  the  premises,  for  the  purpose  of  enabling  him  to  pay  the 
same,  and  that  the  mortgage  should  not  prevent  the  mortgagor  from 
sflling  or  mortfraging  the  premises,  for  the  purpose  of  paying  the  in- 
debtedness: Held,  that  such  proviso  did  not  clothe  the  mortgagor  with 
a  power  to  sell  the  premises  discharged  of  the  mortgage,  but  only  pro- 
vided for  a  reconveyance  to  the  mortgagor,  in  case  he  could  raise  the 
money,  by  selling  or  mortgaging.     Cofflng  v.  Taylor,  457 
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6.  That  notwithstanding  such  proviso,  the  mortgagor  had  all  the  power  over 

the  equity  of  redemption  that  he  would  have  had  if  such  proviso  had 
not  been  contained  in  the  mortgage.     Ibid.,  457 

7.  Where  the  mortgagor  conveyed  the  mortgaged  premises,  and  covenanted 

that  the  mortgage  was  paid:  Held,  that  such  conveyance  was  not  a 
breach  of  trust,  so  as  to  give  the  mortgagee  the  right  of  foreclosure  be- 
fore the  debt  became  due  by  the  terms  of  the  mortgage,  nor  a  forfeiture 
of  the  credit  given  thereby.     Ibid.,  ■  457 

See  Eecording  Acts. 

MUNICIPAL  CORPOKATION, 
See  Towns  and  Cities. 

MURDER. 

1.  On  a  trial  for  murder,  where  it  appeared  that  the  deceased  sought  the  ac- 

cused at  his  own  house  with  the  design  to  arrest  or  assault  him,  having 
a  hatchet  in  his  hand,  it  is  competent  for  the  accused  to  show  that  the 
deceased  had,  on  the  day  of  hih  death,  and  at  other  times  shortly  pre- 
vious, made  threats  against  him.     Campbell  v.  People,  17 

2.  An  instruction  which  may  be  understood  by  the  jury  as  denying  to  the 

accused  on  trial  for  murder,  the  right  to  defend  himself,  unless  his  dan- 
ger was  not  only  apparently  imminent,  but  was  real  and  positive,  is 
erroneous.     Ibid.,  17 

3.  Actual  and  positive  danger  is  not  indispensable  to  justify  self-defense. 

Ibid.,  17 

4.  If  one  is  pursued  or  assaulted  in  such  a  way  as  to  induce  in  him  a  reason- 

able and  well-grounded  belief  that  he  is  actually  in  danger  of  losing  his 
life,  or  receiving  great  bodily  harm,  under  the  influence  of  such  appre- 
hension he  will  be  justified  in  defending  himself,  whether  the  danger 
was  real  or  only  apparent.     Ibid.,  17 

5.  Men,  when  threatened  with  danger,  must  determine  from  appearances 

and  the  actual  state  of  things  surrounding  them,  as  to  the  necessity  of 
resorting  to  self-defense;  and  if  they  act  from  reasonable  and  honest 
convictions,  they  will  not  be  held  responsible  criminally,  for  a  mistake 
in  the  extent  of  the  actual  danger,  where  other  judicious  men  would 
have  been  alike  mistaken.     Ibid.,  17 

6.  Although  it  may  be  positively  proved  that  one  of  two  or  more  persons 

committed  a  crime,  yet,  if  it  is  uncertain  which  is  the  guilty  party,  all 
must  be  acquitted.    Ibid.,  17 

7.  On  a  trial  for  murder,  the  law  makes  no  distinction  in  its  principles  as  to 

the  color  of  the  accused.     Ibid.,  17 

8.  A  verdict  in  a  capital  case  may  be  received,  although  the  judge  may  have 

announced  an  adjournment,  if  instantly  afterward  the  verdict  is  present- 
ed by  the  jury.     Green  v.  Peo2'>le,  234 

NEGLIGENCE. 

1.  In  an  action  on  the  case  for  damages,  for  injuries  sustained,  the  burthen 

of  proof  is  on  the  plaintiff,  to  show  that  he  exercised  due  care  and  cau- 
tion, or  that  his  own  negligence  did  not  contribute  to  produce  the  inju- 
ry complained  of,  as  well  as  that  the  injury  was  produced  by  the  negli- 
gence of  the  defendant.     Dyer  v.  Talcott,  300 

2.  In  the  management  of  railroads,  as  to  passengers  and  freights,  the  strict- 

est diligence,  skill  and  care  will  be  exacted,  and  if  these  are  wanting, 
the  liability  will  be  measured  as  for  slight  negligence;  but  the  injured 
party  must  be  free  from  such  negligence  as  contributes  to  the  injury 
complained  of.     Chicago  d^  Miss.  Railroad  y.  Patchin,  198 

3.  A  party  who  permits  his  cattle  to  be  upon  the  railroad  track,  is  not  blame- 

less.    Ibid.,  198 

4.  A  case  of  negligence  will  not  be  made  against  a  railroad  company,  by 

showing  simply,  the  killing  of  stock  upon  the  road  by  the  agents  or  car- 
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riages  of  the  company.  It  must  he  shown  that  there  h^T  been  wanton, 
or  willl-u],  or  gross  negligence  on  the  part  of  the  company,  to  create  a 
liability.     Ibid.,  198 

5.  Kailroad  companies  have  an  absolute  ownership  in  fee  of  the  land  on 

which  their  roads  are  built,  for  their  purposes,  and  if  cattle  graze  upon 
these  lands,  it  must  be  as  a  favor,  not  as  a  right,  and  cattle  will  not  be 
protected  in  trespassing  upon  them,  except  as  against  willful  and  mali- 
cious injuries.     Ibid.,  198 

6.  Speed  in  the  transit,  and  punctuality  in  the   arrival  and   connection  of 

railroad  trains,  is  required,  and  is  lawful.     J  bid.,  198 

7.  The  principles  of  the  case  of  (?(y/e»(7.  7?rn7;-(9fr(i!  Co»ipani/  v.  Yartvood,  in 

fifteenth  Illinois  Reports,  examined  and  approved.  Galena  Railrond 
Conn  0)11/ v.  Fa  I/,  5bS 

8.  The  doctrine  in  relation  to  the  mutual  negligence  of  parties,  in  causing 

an  injury,  as  affecting  the  right  of  parties  to  recover  therefor,  is  applica- 
ble to  p  issangsrs  carried  upon  raiiroids.     Ibid.,  558 

9.  A  passenger  takes  all  the  risks  incident  to  the  m  cle  of  travel,  and  the 

character  of  the  means  of  conveyance  which  he  selects;  but  the  care, 
vigilance  and  skill  of  the  parties  furnishing  the  conveyance,  shculd  be 
adapted  to  it;  the  carrier  and  the  passenger  owing  reciprocal  duties 
each  to  the  other.     Ibid.,  558 

10.  If  a  passenger  who  is  being  conveyed  on  a  railroad  car  is  guilty  of  a 
want  of  reasonable  care,  and  his  want  of  such  care  concurs  with  that  of 
the  railroad  companv  in  producing  an  injury  to  him,  he  cannot  recover 
for  it.     Ibid.,  \  _  558 

11.  A  railroad  company,  in  an  action  brought  by  a  passenger  who  leaped 
from  a  car  when  an  accident  occurred,  to  recover  for  injuries,  may  show 
that  the  injury  resulted  from  the  carelessness  or  culpable  negligence  of 
the  passenger,  prior  to  the  accident.     Ibid.,  558 

12.  A  passenger  who  seeks  redress  from  a  carrier,  for  an  injury,  must  show 
not  only  that  the  injury  to  him  was  the  result  of  the  carelessness  or  neg- 
ligence of  the  carrier,  but  also  that  himself  was  without  fault  in  produc- 
ing the  injiiry;  and  the  burthen  of  proof  is  on  him,  not  only  to  show 
that  the  carrier  was  negligent,  but  that  himself  was  not  guilty  of  negli- 
gence.    Ibid.,  558 

13.  Carriers  are  not  bound  to  answer  for  all  the  lower  degrees  of  careless- 
ness and  negligence  on  the  part  of  passengers  carried  by  them,  short  of 
recklessness  or  carelessness.     Ibid.,  558 

14.  A  carrier  of  passengers  is  not  an  insurer  against  all  accidents,  but  is  lia- 
ble only  for  the  want  of  a  suitable  degree  of  care,  diligence  and  skill. 
Ibid.,  ...  558 

15.  If  a  passenger  on  a  railroad  car  is  guilty  of  negligence,  by  unnecessarily 
exposing  himself  to  danger,  by  wrestling  or  scufHing  on  the  cars,  or  by 
imprudently  and  unnecessarily  passing  from  one  car  to  another  while 
the  cars  are  in  motion,  and  receives  an  injury,  and  his  carelessness  or 
imprudence  has  contributed  in  any  way  to  produce  the  injury,  he  can- 
not recover  for  it.     Ibid.,  558 

16.  If  a  passenger  on  a  railroad  car  imprudently  and  carelessly  exposes  him- 
self to  danger,  Ijy  scuffling  or  playing,  and  is  injured  while  being  trans- 
ported on  the  cars,  and  his  imprudence  or  carelessness  has  in  any  way 
contributed  to  produce  the  injury,  he  cannot  recover  for  it;  nor  is  '* 
necessary  that  the  imprud^n^e  o.-;carele^^n!ss  of  the  passengjrs  shoukl 
be  restricted  to  the  moment  of  the  accident.     Ibid.,  o58 

NEGOTIABLE  INSTRUMENT. 

See  Bills  op  Exchange.  Promissory  Notes. 

NEW  TRIAL. 

1.  In  order  to  reverse  a  judgment  because  a  new  trial  was  refused,  the  whole 
of  the  evidence  must  be  preserved  by  the  bill  of  exceptions.  Clark  v. 
Willis,    .  61 
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2.  Where  a  verdict  is  erroiieouf?,  and  manifestly  against  the  evidence,  a  new 

trial  should  be  granted.     Baher  v.  Pritcheff,  66 

3.  When  the  rel:u=!a.l  ti  grant  a  new  trial  is  assigned  as  a  reason  for  the  re- 

versal of  a  judgment,  the  bill  of  exceptions  should  state  the  whole  of  the 
testimony.     McCortnick  v.  Gray,  lo8 

4.  As  a  general  rule,  a  new  trial  will  not  be  granted  to  afford  an  opportu- 

nity to  impeach  a  witnes-s,  though  cases  may  arise  so  imperative  as  to 
require  a  relaxing  of  this  rule,  to  .prevent  a  palpable  wrong.  Cochran 
V.  Amnion,  313 

5.  If  there  are  several  defendants  in  an  action  of  trespass,  and  a  new  trial  is 

ordered,  it  must  be  as  to  all,  and  if  some  are  acquitted,  it  cannot  be  al- 
lowed without  their  consent.     Ibid.,  313 

6.  Where  it  is  apuarent  that  the  jury  misunderstood  or  disregarded  the  evi- 

dence or  instructions  of  the  court,  or  neglected  properly  to  consider  the 
facts,  or  overlooked  prominent  and  essential  points  in  them,  and  have 
failed  to  do  substantial  justice,  the  verdict  will  be  set  aside  and  a  new 
trial  granted.     Higgins  v.  Lee,  495 

7.  A  new  t'-ial  will  be  granted  for  giving  improper  instructions  to,  or  with- 

holding proper  instructions  from,  the  jury.     Ibid.,  495 

NOTICE. 

1.  The  County  Commissioners  of  Peoria  surveyed  and  platted  the  town  of 

that  name,  and  sold  the  lots;  the  surveyor  was  to  have  two  lots  for  his 
services,  and,  at  the  sale,  two  lots  were  marked  on  the  list  of  lots  a.s 
sold  to  him,  an  allowance  having  been  made  for  his  services  correspond- 
ing with  the  price  of  the  lots,  which  allowance  was  not  called  for  by  the 
surveyor:  Held,  that  these  several  memorandums  were  sufficient  to  take 
the  case  out  of  the  statute  of  frauds,  as  between  the  county  and  the  sur- 
veyor.    Bourland  v.  Count}/  of  Peoria,  538 

2.  But  such  entries,  orders  and  proceedings  are  not  constructive  notice  of 

the  sale,  to  subsequent  purchasers.     Ibid.,  538 

3.  The  records  of  the  County  Commissioners'  Court,  showing  sales  of  land, 

are  not  notice;  the  purchaser  should  have  his  title  recorded  in  the  proji- 
er  office.    Ibid.,  6L.8 

See  Recording  Acts. 

OVERSEER  OF  HIGHWAYS. 
See  Highways. 

PARENT  AND  CHILD. 

1.  If  a  child,  after  arriving  at  mxjority,  continues,  as  before,  to  live  with 
his  parent,  the  presumption  is,  that  wages  are  not  to  be  paid  for  serv- 
ices performed,  but  this  presumption  may  be  rebutted,  by  proof  of  a 
contract,  express  or  implied,  or  of  such  circumstances  as  will  establish 
that  wages  were  to  be  paid.     Miller  v.  Miller,  293 

PAROL  SUBMISSION. 

1.  As  a  general  rule,  a  parol  submission  to  arbitration  is  valid;  and  so  is  a 

parol  award  as  to  the  matters  submitted.     Smith  v.  Douglas,  54 

2.  In  all  other  cases  than  where  writing  is  required  to  pass  the  title  to  the 

thing  in  contest,  a  verbal  submission  and  award  will  conclude  the  par- 
ties.    Ibid.,  54 

3.  A  verbal  submission  to  arbitrators  cannot  be  made  a  rule  of  court,  nor  ctm 

judgment  be  entered  on  the  award.  But  the  award  may  be  enforced  by 
action,  or  set  up  by  way  of  defense.  Chapter  VII  of  the  Revised  Stat- 
utes has  no  application  to  this  class  of  cases.     Ibid.,  54 

4.  A  mere  error  of  judgment  by  the  arbitrators,  as  to  the  law  or  the  facts, 

will  not  vitiate  their  award.     Ibid.,  54 
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PARTIES. 

1.  If  several  are  sued,  and  there  is  no  return  to  part,  and  service  as  to  others, 

if  thoseserved  appear,  plead  to  the  in  -rits  and  go  to  trial,  they  waive  ir- 
reg-iilarities  in  the  summons  and  service.     Gllson  v.  Bowers,  355 

2.  Where  one  of  two  promisors  of  a  note  is  su«d,  aiad  it  does  not  appear  on 

the  face  of  the  declaration,  or  other  pleading  of  the  plaint'ff,  that  the 
other  promisor  is  living,  the  error  cannjt  be  taken  advaiitag-i  of  at  th'^ 
trial,  but  must  be  pleaded  in  abatement.     Thompson  v.  Strain,        369 

PARTNERSHIP. 

1.  Where  a  partnership  exists,  and  the  interests  of  the  respective  partners  are 

not  proved,  the  law  presumes  that  their  interests  are  equal.  Roach  v. 
Perry,  _  _  37 

2.  A  partner  cannot  charge  his  co-partner  for  his  labor,  care  and  diligence  in 

the  partnership  business,  unless  there  is  a  special  agreement  to  that  ef- 
fect.    Ibid.,  _  37 

3.  If  A,  B,  C  and  D  enter  into  a  limited  partnership  for  the  purchase  and 

sale  of  cattle,  and  A  advances  all  the  capital,  such  capital  can  only  be  used 
for  the  specified  purpose;  and  if.  after  beintjrso  us^d,  it  is  depo-jited  with 
B.  for  A,  it  becomes  the  individual  property  of  A,  and  he  may  recover 
it  of  B.     Myers  v.  Winn,  135 

4.  Where  one  of  three  partners,  engaged  in    a  real  estate  adventure,  left 

some  cattle  with  his  co-partners,  bought  with  his  own  individual  means, 
which  were  by  them  converted  into  money,  and  that  money  by  them 
again  in\-ested  in  the  general  adventure:  Held,  that  the  proceeds  of  the 
cattle  made  a  part  of  the  trust  fund,  and  continued  with  the  trust,  and 
were  not  subject  to  be  barred  by  the  statute  of  limitations,  as  between 
trustee  and  cestui  que  trust.     King  v.  Hamilton,  190 

5.  The  law  will  allow  expenses  and    charges   to  trustees  and  partners,  if 

provision  is  made  by  agreement  therefor,   not  otherwise.     Ibid.,      190 

6.  The  allowance  of  interest  in  a  bill  or  an  action  for  an  account  as  between 

partners,  is  proper,  where  the  enterprise  contemplates  an  active  use  of 
capital  with  tlie  object  of  its  increase,  whether  the  capital  was  land  or 
money.     Ihid.,  190 

I.  Where  one  of  three  partners  took  a  portion  of  the  partnership  funds,  and 

invested  it  in  lands  in  a  distant  State,  with  the  declared  intention  of 
appropriating  such  lands  to  his  own  use,  and  the  use  of  his  children: 
/fe/rl',  that  the  other  partners  might  follow  .him,  and  claim  the  lands 
in  which  the  money  had  been  invested;  that  the  partner,  in  such  a  case, 
was  but  the  trustee.     Ibid.,  190 

8.  A  partner  in  such  case,  can  not  make  such  a  division  and  settlement  of 

the  assets  as  will  control  the  other  partners.  Such  a  use  of  the  joint 
funds,  will  create  a  resulting  trust.     Ibid.,  _    _  190 

9.  In  an  action  of  assumpsit,  brought  by  two   partners,   it  is  no  defense  to 

the  action  to  show  that  a  contract  in  writing,  in  reference  to  the  same 
cau'seof  action,  was  made  with  but  one  of  the  plaintiffs;  especially 
where  tlie  defendant  can  avail  himself  of  his  full  defense,  as  against 
both.     McCormick  v.  Elstn;,  204 

10.  Where  two  partners  who  followed  brick-making,  kept  a  day-book  and 
ledger,  one  made  the  entries  daily  of  deliveries,  in  the  day-boak,  and 
the  other  kept  the  ledger,  but  kept  no  clerk;  it  was  held,  that_  the  led- 
ger was  not  sutficient  evidence,  even  when  backed  by  the  testimony  of 
a  witness  who  had  settled  by  it,  but  that  the  book  of  original  entries 
should  also  have  been  offered  in  evidence  with  the  ledger.     Ihid.,     204 

II.  In  an  action  against  one  of  two  partners,  where   the   general  issue  only 

is  pleaded,  the  non-joinder  cannot  be  taken  advantage  of  on  the  trial. 
Pnschel  V.  Hoover,  _    _   340 

12.  If  attorneys,  who  are  co-partners,  accept  a  retainer,  the  contract  is  joint, 
and  continues  to  the  termination  of  the  suit,  and  neither  can  be  released 
from  the  obligation  or  responsibilities  assumed,  either  by  a  dissolution 
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of  their  firm,  or  by  any   other  act  of  agreement  between  themselves. 
Walker  v.   Goodrich,  _  341 

13.  A  dissolution  of  a  partnership  between  attorneys,  does  not  affect  en 
gagements  made- during  partnership,  so  far  as  their  clients  are  con- 
cerned.    Ihid.,  34] 

14.  A  sale  by  a  partner  to  his  co-partner,  of  all  his  interest  in  the  property, 
effects,  claims,  assets  and  debts  of  a  firm,  does  not  pa'ss  to  the  purchaser 
an  account  standing  upon  the  books  of  the  firm  ii gainst  the  partner  mak- 
ing the  sale,  nor  the  seller's  interest  in  the  capital  by  him  originally 
contributed  to  the  firm.     Coffing  v,  Uaylo''  457 

PARTITION. 

1.  A  petition  for  partition  cannot  be  sustained  by  a  pnrty  who  has  no  in- 

terest in  the  lands  sought  to  be  divid';d:  nor  by  notice  of  a  guardian- 
ship of  an  infant  owner.     Boicles  v.  McAllen,  3C 

2.  A  petition  in  which  a  party  describes  himself  as  gaardian  of  A.  B.,  etc., 

will  not  be  taken  as  filed  for  the  Avard.     Ihid.,  30 

3.  By  the  Revised  Statutes  of  1833,  when  an  order  of  partition  of  real  es- 

tate among  heirs  had  been  made,  and  the  report  confirmed  by  an  order 
declaring  that  each  of  the  heirs  should  hukl  the  portion  assigned  in 
severalty,  such  order  would  operate  as  a  convc^yance  from  the  others, 
without  deeds  of  release  or  partition.     Street  v.  McCoiiiieJI,  12.5 

4.  Even  if  the  order  of  the  court  required  a  deed  of  partition  to  be  executed, 

such  deed  need*not,  as  in  the  case  of  a  guardian,  be  approved  in  order 
to  vest  the  grantee  with  title.     Ihid.,  125 

5.  At  a  commissioner's  sale  under  a  decree  for  partition,  the  purchaser  be- 

fore sale,  publicly  asserted  a  claim  to  the  premises,  which  he  threatened 
to  litigate:  ifeZfZ,  that  he  was  not  a  fair  purchaser,  and  that  for  this 
and  other  acts  of  fraud,  the  sale  was  properly  set  aside.  Coffey  v. 
Coffey,         _  _  ;       141 

6.  Courts  of  equity  have  full  power  to  supervise  sales  made  under  their  direc- 

tion; the  purchaser  under  a  decree  submits  himself  to  their  jurisdiction 
in  all  matters  connected  with  it,  and  this  power  may  be  exercised 
by  bill,  petition  or  motion.     Ihid.,  141 

PATENT. 

1.  A  party  to  whom  a  warrant  for  land  has  issued  under  the  "Act  granting 
bounty  land  to  certain  ptKcers  and  soldiers  who  have  been  engaged  in  the 
military  service  of  the  United  States,"  approved  the  28th  of  September, 
1860,  may  bargain  or  convey  the  same  before  the  patent  has  issued. 
Dyke  v.  'McVey,  ...  .  .         ^^ 

2.  In  an  action  given  on  a  bond  in  consideration  of  a  patent,  in  which  the 

party  does  not  admit  the  existence  of  the  patent,  or  of  the  right  to  sell 
it,  it  may  be  shown  that  there  was  no  such  patent,  or  that  it  was  invalid, 
or  that  the  plaintiff  had  no  right  to  sell  it.     Nye  v.  Raymond,  153 

3.  In  a  suit  upon  a  bond  given  for  a  patent  and  other  property,  which  does 

not  show  at  what  sum  the  parties  estimated  the  patent,  the  contract  is 
not  indivisible,  and  partial  failure  of  consideration  may  be  impleaded. 
Ihid.,  ,   153 

4.  When  a  patent  for  an  invention  of  a  cradle  had  been  assigned  for  certain 

counties,  and  the  assignee  had  availed  himself  of  the  assignment,  by  mak- 
ing sales  under  it,  and  then  applied  by  bill  in  equity  to  have  the  contract 
rescinded  and  the  consideration  he  had  paid  for  the  assignment  restored 
to  him,  alleging  fraud  and  ileception  in  the  transaction,  but  did  not  pro- 
pose to  account  for  what  had  been  received  by  him  under  the  assign- 
ment: Held,  that  a  decree  ordering  a  rescission  of  the  contract,  are- 
assignment  of  the  patent,  and  the  restoration  of  the  consideration  paid 
for  the  assignment  was  erroneous,  inasim  h  as  the  vendor  could  not 
thereby  b--"  restored,  ir  an  equal  degree  to  the  condition  in  which  he 
was  before  the  contract  was  made.     Edinititds  v  Myers,  207 
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5.  If  a  fraud  has  been  practiced,  as  in  the  sale  of  a  pretended  patent,  the 

court  may  rescind  the  contract  and  compel  a  return  of  Avhat  has  been 
paid  under  it,  but  it  will  at  the  same  time  compel  the  complainant  to 
account  for  what  he  received,  and  the  profits  derived  from  the  use  or 
sale  of  it.     Ibid.,  ...  207 

6.  A  contract  will  not  be  rescinded  in  equity,  leaving  the  complainant  to 

perform  his  part  of  the  decree  by  subsequent  acts,  but  he  must  do  equity 
on  his  part,  before  he  can  have  a  decree  for  the  relief  he  seeks.     IWcL, 

207 

7.  If  the  assignee  of  a  patent  has  derived  advantages  or  rrofit  from  it,  and 

then  seeks  to  have  the  contract  for  the  assignu)ent  rescinded  for  fraud, 
he  should  aver  in  his  bill  that  the  benefits  received  by  him  were  so  re- 
ceived prior  to  the  discovery  of  the  fraud.  And  he  should  also  return, 
or  proffer  to  return,  the  consideration  received  by  him.     Ibid.,  207 

8.  A  patent  issued  for  a  "  Design  for  a  Cradle,"  the  specifications  being  for 

an  "  ornamental  design,  in  the  shape  or  configuration  of  horological 
cradles,  and  of  ornamental  designs  to  be  worked  thereon;"  and  a  deed 
of  sale  of  the  patent  having  a  caption.  "A.  B.'s  Patent  Horological  Cra- 
dle," and  which  recites  that  A.  B.  had  obtained  a  patent  from  the 
United  States  for  an  "  Horological  Cradle :"  Held,  that  this  phraseology 
would  not  import  that  there  was  machinery  about  it,  or  that  a  "  princi- 
ple, machinery  or  mode  of  operation,"  was  the  subject  of  the  patent;  and 
that  every  one  should  be  presumed  to  know  that  a  ''  baby  cradle  "  would 
not  be  patentable  by  that  description,  so  far  as  the  application  of  its  use 
is  concerned.     Ibid.,  207 

9.  Equity  will  set  aside  a  patent  in  the  hands  of  parties  having  notice,  which 

was  granted  against  the  rights  of  a  pre-emptor  holding  a  junior  patent. 
McGhee  v.  Wright,  bb5 

PAYMENT. 

1 .  Evidence  tending  to  prove  payment  may  be  given  under  the  general  is- 

sue.    Crews  V.  BJeahJey,  21 

2.  A  check  on  a  banker,  to  be  paid  in  depreciated  currency,  is  not  a  good 

tender  at  a  place  designated  when  the  person  to  receive  it  is  not  present 
to  object  or  accept  it.     Sloan  v.  Petrie,  262 

3.  A  tender  must  be  kept  good  and  ready  to  be  delivered  within  a  reason- 

able time  after  the  acceptance  of  it  is  signified.     Ibid.,  262 

^  PENALTY. 

1.  In  an  action  for  a  penalty,  where  any  person  may  prosecute,  a  judgment 

in  a  suit  by  A,  may  be  pleaded  in  bar  to  a  prosecution  by  B,  for  the 
same  cause  or  offense.     Crosby  v.  Gipps,  352 

2.  A  proviso  in  a  mortgage  that  the  whole  sum  shall  become  due  upon  fail- 

ure to  pay  any  installment  on  the  day,  is  in  the  nature  of  a  penalty 
against  which  equity  will  relieve,  upon  adequate  compensation,  which 
is  the  pa^T^nent  of  principal,  interest  and  the  costs  made,  in  a  proceeding 
to  sell  under  such  a  power.     Tier  nan  v.  Hinman,      _  _        400 

3.  Where,  by  the  terms  of  an  agreement,  a  larger  sum  is  to  be  paid  upon 

default  of  payment  of  a  smaller  one  on  a  given  day,  the  provision  for 
the  paraient  of  a  greater  sum  is  a  penalty.     Ibid.,  _  400 

4.  If  parties  stipulate  for  the  payment  of  a  sum  certain  on  default  of  per- 

formance of  an  agreement,  such  a  stipulation  will  be  treated  as  a  pen- 
alty, if  the  da;«ages  are  not  difficult  of  ascertainment.     Ibid.,   _         400 

5.  If  the  amount  named  in  a  covenant  as  liquidated  damages  is  intended 

by  the  parties  to  be  paid  in  lieu  of  performance,  then  the  recovery  upon 
it  will  be  confined  to  that  sum;  but  where  such  intention  does  not  ap- 
pear, the  damages  stipulated  will  be  treated  as  a  penalty,  and  a  party 
may  recover  upon  the  original  cause  and  damages  not  exceeding  those 
stipulated.    Low  et  al.  v.  Nolte,  475 
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PERSONAL  PROPERTY. 

1.  If  A,  B,  C  and  D  enter  into  a  limited  partnership  for  the  purchase  and 
sale  of  cattle,  and  A  advances  all  the  capital,  such  capital  can  only  be 
used  for  the  specified  purpose;  and  if,  after  being  so  used,  it  is  deposit- 
ed with  B  for  A,  it  beciimes  the  individual  property  of  A,  and  he  may 
,     recover  it  of  B.     Myers  v.  Winn,  185 

PETITION". 
1  See  Certiorari. 

PLEADING. 

1.  Evidence  tending  to  prove  payment  may  be  given  under  the  general  is- 

sue.    Ci  ews  V.  Bleaklei/,  21 

2.  Assumpsit   for  use  anl  oicapxtlon  is  founded  upon  a  contract  creating 

a  tenancy,  and  will  only  lie  where  the  relation  of  landlord  and  tenant 
exists.     McNair  v.  Schu-ariz,  24 

3.  If  one  acquires  the  possession  of  land  under  a  contract  of  sale,  and  re- 

fuses to  perform  the  contract,  the  vendor  cannot  maintain  assumpsit  for 
use  and  occupation,  but  may  in  ejectment  recover  mesne  profits.     Ibul., 

24 

4.  The  holding  in  such  case  is  under  a  purchase,  and  not  under  a  demise. 

Ibid.,  24 

5.  A  separate  demand  cannot  be  set  off  against  a  joint  demand,  nor  a  joint 

debt  against  a  separate  debt.     Ryan  v.  Barger,  28 

6.  Demands  are  not  the  subject  matter  of  set-off,  unless  they  are  mutual  and 

between  all  the  parties  to  the  action.     Ibid.,  28 

7.  A  party  can  not  avail  himself  of  a  matter  as  a  set-off,  unless  it  is  a  sub- 

sisting cause  of  action  in  his  favor.     Ibid.,  28 

8.  An  action  of  debt  may  be  maintained  upon  an  instrument  under  seal  for 

a  sum  certain,  payable  to  a  specified  person,  and  at  a  certain  time,  al- 
though it  states  the  consideration  for  which  it  was  given,  without  al- 
leging or  proving  such  consideration.  Such  statement  does  not  change 
the  character  of  the  instrument.     Nash  v.  Nash,  79 

9.  Upon  a  demurrer  to  the  whole  declaration,  if  any  one  count  is  good,  the 

demurrer  should  be  overruled.     Ibid.,  79 

10.  Errors  of  the  court  in  reference  to  striking  replications  to  pleas  from 
the  record  cannot  avail  a  party  who  does  not  show  that  he  had  a  good 
cause  of  action.     Moffet  v.  Broivn,  *      91 

11.  A  defendant  who  has  succeeded  on  a  plea  which  is  a  complete  answer  to 
a  declaration,  is  entitled  to  a  judgment  in  bar,  though  the  court  may 
have  stricken  out  replications  to  plea«  improperly.     Ibid.,  91 

12.  A  dog  was  set  upon  some  horses,  one  of  which,  while  being  pursued  and 
jumping  a  fence,  was  killed:  Held,  that  trespass  was  the  proper  remedy. 
Painter  v.  Baker,  103 

13.  Wien  an  injury  results  directly  from  a  forcible  act,  trespass  lies;  but 
where  the  injury  is  not  immediate  on  the  act  done,  but  is  consequential 
only,  the  remedy  is  case.     Ibid.,  103 

14.  If  a  count  possesses  all  the  attributes  of  a  couiit  in  debt,  commencing 
and  concluding  as  such,  but  uses  the  word  "proiuised"  instead  of  the 
word  ' '  agreed, ' '  it  will  not  be  reg-arded  as  in  assumpsit.    Smith  v.  IFebb, 

105 

15.  If  the  pleader  misnames  the  instrument  sued  on,  by  calling  it  a  note 
instead  of  an  agreement,  it  will  not  be  fatal  to  the  declaration.     Ibid^, 

105 

16.  An  action  of  debt  may  be  maintained  upon  a  bill  of  exchange,  by  the 
payee  against  the  drawer,  or  maker,  although  no  consideration  be  ex- 
pressed upon  its  face.     Dunlap  V.  Buckingham,  109 

17.  It  is  not  a  material  variance  between  a  writ  and  declaration  to  describe 
a  party  as  "  administrator  of  the  estate  of  John  W.  Montague,  de- 
ceased," in  one,  and  as  "administrator  (with  the  last  will  and  testa- 
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ment  of  John_W.  Montague,  deceased,  annexed)  of  all  and  singular  the 
goods,  etc.,"  in  the  other.     Brockwan  v.  McDonald,  112 

18.  When  a  plea  sets  up  an  agreemeiit  consisting  of  several  parts,  which, 
taken  together,  constitute  but  one  fact,  one  point  of  defense,  the  repli- 
cation may  denj-  collectively,  or  in  general  terms,  the  averments  of  the 
plea,  without  being  double.     Holland  v.  Kihbe,  133 

19.  Where  a  plea  avers  a  total  failure  of  consideration,  but  the  facts  stated 
in  it  clearly  show  that  it  was  founded  on  a  good  consideration,  it  is  ob- 
noxious to  a  demurrer.     Hevderson  v.  Farrelh/,  137 

20.  In  an  action  of  replevin  ayainst  two,  each  may  interpose  the  plea  of  non 
definef  separately.     Boi/d  v.  McAdams,  146 

21.  In  such  an  action,  a  plea  of  property  in  one  of  the  defendants  is  good 
upon  a  general  denmrrer.     Ibid.,  146 

22.  Where  a  declaration  fails  to  show  any  cause  of  action  whatever,  the 
judgment,  if  for  plaintiff,  may  be  arrested.     Sniifh  v.  Curry,  147 

23.  Where  a  declaration  avers  that  the  plaintiffs  were  administrators  of  A. 
B.,  deceased,  at  the  time  the  promises  were  made,  and  that  they  were 
made  to  them  personally  by  that  name  and  description,  these  are  tra- 
versable allegations,  and  must  be  denied  under  oath.     Adams  v.  King, 

169 

24.  Where  a  demurrer  is  interposed  to  a  pleading,  which  proposes  to  answer 
a  pleading  of  the  party  demurring,  the  demurrer  will  be  carried  back  and 
sustained  to  such  first  pleading,  if  defective  in  substance.  P.  and  0. 
Railroad  v.  Neil,  _  269 

25.  A  plea  to  an  action  on  an  acceptance,  which  sets  up  that  at  the  maturity 
of  the  acceptance  it  was  in  the  hands  of  a  party  who  was,  and  still  is, 
indebted  to  the  defendant,  is  not  good.     Ibid.,  269 

26.  Notice  of  special  defense,  given  with  the  general  issue,  stands  in  place 
of  a  special  plea,  and  if  the  matter  sta,ted  in  the  notice  is  not  a  good 
defense  in  law,  no  proof  can  be  given  under  it.     Sherman  v.  Dutch, 

_  _      283 

27.  Where  parties  sold  a  quantity  of  drugs  with  the  good  will  of  their  busi- 
ness, including  certain  patent  medicines,  promising  also  to  assist  in  ob- 
taining the  agencies  for  the  sale  of  those  medicines,  and  took  notes  as  a 
part  consideration  of  such  sale  and  agreement;  it  was  held,  that  a  fail- 
ure of  consideration  might  be  pleaded  to  an  action  by  an  indorsee  who 
had  notice  of  the  transaction  before  he  acquii'ed  the  notes.  Bryant  v. 
Sears,  _  _     288 

28.  A  notice  of  set-off  is  to  be  regarded  as  a  plea,  and  a  bill  of  particulars 
accompanying  it  may  be  treated  as  a  part  of  the  record,  and  may  be 
read  to  the  jury  and  commented  on.     Miller  v.  Miller,  296 

29.  In  an  action  against  one  of  two  partners,  where  the  general  issue  only 
is  pleaded,  the  non-joinder  cannot  be  taken  advantage  of  on  the  trial. 
Puschel  V.  Hoover,  _  340 

30.  In  an  action  for  penalty,  where  any  person  may  prosecute,  a  judgment 
in  a  suit  by  A  may  be  pleaded  in  liir  to  a  prosecution  by  B,  for  the 
same  cause  or  offense.     Crof<by  v.  Gij^ps,        _  352 

31.  In  declaring  upon  bills  of  exchange  and  promissorj'  notes,  the  statement 
of  th-^  liability  which  constitutes  the  consideration  is  sufficient,  without 
specially  alleging  a  consideration.     Hiilnie  v.  Renicich,  _  371 

32.  In  declaring  upon  simple  contracts,  it  is  necessary  that  a  consideration, 
good  in  itself,  should  be  alleged.     Ibid.,  _     371. 

33.  A  joint  action  for  debt  will  not  lie  against  the  maker  of  a  sealed  instru- 
ment, and  his  surety,  who  binds  himself  by  a  writing  not  under  seal. 
Turneif  v.  Penn,  485 

34.  In  actions  for  oral  slander,  it  is  sufficient  to  set  outthe  words  that  are 
material,  and  it  is  not  necessary  to  state  words  which  may  qualify  the 
objectionable  ones.     Sj^encerv.  McMasfers,  405 

POSSESSION. 
1.  Where  a  party,  the  proprietor  of  land,  obtains  possession  by  collusion 
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with  the  tenant  of  another,  the  lessor  -will  recover  possession  by  forcible 
entry  and  detainer,  whether  he  is  entitled  to  retain  such  possession  or 
not.  The  proprietor  only  holds  in  the  capacity  of  the  person  with  whom 
he  colluded.     McCartney  t.  Hunt,  76 

POWERS. 

1.  Where  a  party  has  an  interest  in  his  own  right,  and  a  power,  a  convey- 

ance generally,  without  naming  the  power,  will  operate  as  a  convey- 
ance of  the  interest,  and  not  as  an  exercise  of  the  power.  Coffing  v. 
Taylor,  _  ...  ^^"^ 

2.  Where  a  party  has  an  interest  and  a  power,  it  is  a  question  of  fact 
whether,  in  making  the  conveyance,  he  exercised  the  power;  and  where 
it  expressly  appears  upon  the  face  of  the  conveyance  that  the  party  did 
not  intend  to  execute  the  power,  it  cannot  be  held  to  have  been  exer- 
cised.    Ihid.,  *  457 

3.  Where  a  party  has  an  interest  and  a  power,  and  makes  a  conveyance,  it 

will  be  held  to  operate  upon  his  interest  only,  unless  the  convej-ance 
discloses  the  power,  and  shows  upon  its  face  that  it  was  executed  under 
it.     Ihid.,  457 

PRACTICE. 

1.  It  is  not  enough  for  a  decree  to  recite  that  the  defendant  has  been  duly 

served,  but  the  summons  or  advertisement  should  appear  in  the  record. 
Randall  v.  Sanger,  27 

2.  Where  four  are  sued  in  trespass,  and  service  is  had  upon  one,  he  may 

Elead  and  proceed  to  trial;  and  the  plaintiff  may  at  any  time,  either 
efore  or  after  judgment,  enter  a  nonsuit  as  to  the  others.     FUtin  v. 
Barloiv,  39 

3.  Where  one  appealed  from  a  judgment  of  a  justice  of  the  peace,  rendered 

against  him  and  three  others,  for  trespass  to  personal  property,  summons 
not  having  issued  to  the  three  from  the  Circuit  Court,  and  a  nolle  pros- 
equi being  entered  as  to  these:  Held,  that  the  twenty-ninth  section  of 
the  "  Practice  Act"  had  no  application  to  parties  not  before  the  court; 
and  that  as  to  the  defendant  served,  a  nonsuit  could  not  be  entered  af- 
ter the  jury  retired.     Ibid.,  39 

4.  Leave  to  amend  a  sheriff's  return  will  be  granted,  as  a  matter  of  course. 

Turney  v.  Organ,  43 

5.  In  order  to  reverse  a  judgment  because  a  new  trial  was  refused,  the  whole 

of  the  evidence  must  be  presented  by  the  bill  of  exceptions.  Clark  v. 
Willis,         ...  .61 

6.  A  copy  of  an  instrument  is  only  required  to  be  filed,  where  it  is  specially 

declared  on  and  is  made  the  foundation  of  the  action.  Parker  v. 
Brooks,  _  64 

7.  Where  an  instrument  is  only  introduced  in  evidence  in  support  of  anoth- 

er sort  of  claim,  and  is  not  specially  counted  upon,  the  statute  does  not 
require  a  copy  to  be  filed  with  the  declaration.     Ihid.,  64 

8.  A  receipt  acknowledging  the  ])ayment  of  money  on  account  of  hogs,  to 

be  thereafter  delivered,  may  be  offered  in  evidence,  under  a  count  for 
money  had  and  received,  although  a  copy  is  not  filed  with  the  declara- 
tion.    Ihid.,  64 

9.  Where  a  party  is  dissatisfied  with  the  assessment  upon  a  writ  of  inquiry, 

affidavits  should  be  filed  showing  all  the  evidence  heard;  and  then  the 
inquest  miy  be  set  aside  and  the  party  let  in  to  make  his  defense;  and 
in  cas-e  of  refusal  to  do  so,  this  court  might  correct  the  error.  Mot- 
singer  V.  Wolf,  71 

10.  A  defendant  who  has  succeeded  on  a  plea  which  is  a  complete  answer  to 
a  declaration,  is  entitled  to  a  judgment  in  bar,  though  the  court  may 
have  stricken  out  replications  to  pleas  improperly.     Moffet  v.  Brown, 

91 

11.  Where  two  or  more  attachments  are  issued  against  a  debtor,  returnable 
to  the  same  term,  the  creditors  will  share  in  the  proceeds  of  tlie  i)rop. 
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erty  attached,  in  proportion  to  their  respective  demands.     Warren  v. 
Iscarian  Commiinii y ,  114 

12.  Tt  is  the  duty  of  the  court  in  such  case  to  direct  the  clerk  to  make  an  es- 
timate of  the  several  amounts  to  be  paid  each  creditor,  and  certify  the 
same  to  the  sheriff,  who  must  make  payment  accordingly.     Ibid.,  114 

13.  This  estimate  should  not  be  made  until  the  sheriff  receives  the  money. 
Ibid.,  114 

14.  All  creditors  in  attachments  which  are  returnable  to  the  same  term,  are 
entitled  to  share  pro  rata  in  the  proceeds,  although  they  may  not  ob- 
tain judgments  at  the  same  term.     Ibid.,  114 

15.  If -property  attached  is  sold  before  all  the  attachments  are  disposed  of, 
the  court  should  order  the  sheriff  to  retain  the  proceeds  until  an  order 
of  distribution  can  be  made.     Ibid.,  114 

16.  Where  two  attachments  were  returned  to  the  same  term,  and  a  change 
of  venue  in  one  case,  and  a  judgment  at  the  return  term  in  the  other, 
and  the  property  attached  was  sold  under  the  first  judgment,  the  sheriff 
might  be  directed  to  retain  the  proceeds  derived  from  the  sale  of  the 
attached  property  until  the  further  order  of  the  court;  but  the  purchaser 
under  the  first  sale  will  hold  the  premises.     Ibid.,  114 

17.  The  fact  that  no  order  was  made  for  the  distribution  of  the  proceeds, 
will  not  operate  to  the  prejudice  of  the  purchaser,  under  the  sale  upon 
the  attachment.     Ibid.,  114 

18.  If  one  or  two  attaching  creditors  under  such  circumstances,  have  re- 
ceived too  large  a  share,  the  matter  must  be  adjusted  in  a  proceeding 
between  them.     Ibid.,  114 

19.  If  judgment  is  arrested,  it  is  erroneous  to  enter  a  judgment  for  costs. 
Smith  V.  Curry  etal.,  147 

20.  Proof  of  signatures  to  notes,  bills,  etc.,  given  by  a  corporation,  is  not 
necessary  to  authorize  a  judgment,  and  it  the  signature  is  denied,  it 
must  be  under  oath.     P.  and  0.  Railroad  Co.  v.  NeiJ,  269 

21.  A  party  who  objects  to  the  admission  of  evidence  offered,  should  state 
his  reasons  to  the  court  at  the  time,  or  the  objection  will  be  considered 
as  waived.     Ibid.  269 

22.  An  acceptance  of  a  bill  is  good  evidence  under  the  common  counts, 
though  it  may  vary  from  the  instrument  described  in  the  special  ones. 
Ibid.,  269 

23.  As  a  general  rule,  a  new  trial  will  not  be  granted  to  afford  opportunity 
to  impeach  a  witness,  though  cases  may  arise  so  imperative  as  to  require 
a  relaxing  of  this  rule  to  prevent  a  palpable  wrong.  Cochran  v.  Ani- 
mon,  316 

24.  If  there  are  several  defendants  in  an  action  of  trespass,  and  a  new  trial 
is  ordered,  it  must  be  as  to  all,  and  if  some  are  acquitted,  it  can  not  be 
allowed  without  their  consent.     Ibid.,  316 

25.  If  persons  are  sued  to  prevent  their  being  used  as  witnesses,  or  where 
there  is  no  evidence  against  them,  the  court,  on  motion,  afier  the  evi- 
dence for  plaintiff  is  closed,  will  order  a  finding  by  the  jury,  and  those 
who  are  not  guilty,  may  testify  for  their  co-defendants.     Ibid.,        316 

26.  In  trespass  for  an  assault  and  battery,  evidence  of  the  pecuniary  condi- 
tion of  the  plaintiff  maybe  given.     Ibid.,  316 

27.  An  application  for  a  change  of  venue  should  be  made  at  the  first  term' 
after  appearance,  whether  the  cause  is  at  issue  or  not.  Gilson  v.  Pou-- 
er.9,  _  o55 

28.  If  the  petition  for  a  change  of  venue  is  deemed  sufficient,  and  the  issue 
is  not  made  up,  the  cause  should  stand  without  an  order  for  the  change, 
until  issue  to  the  country  is  formed.     Ibid.,  _         355 

29.  If  several  are  sued,  and  there  is  no  return  to  part,  and  service  as  to 
others,  if  those  served  appear,  plead  to  the  merits  and  go  to  trial,  they 
waive  irn  gularities  in  the  summons  and  service.     Ibid.,  355 

30.  All  motions  of  a  dilatory  nature  should  be  interposed  at  the  first  op- 
portunity. If  any  reason  exists  for  not  having  done  so,  it  must  be 
shown  to  the  court  in  support  of  it.     Miller  v.  Metzger,  390  > 
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31.  If  a  bill  of  exceptions  fails  to  show  that  an  affidavit  in  support  of  sunh  a 
motion  set  out  in  the  bill,  was  the  only  evidence  offered,  this  court  will 
presume  that  the  Circuit  Court  decided  correctly.     Ihid.,  390 

32.  If  the  record  does  not  propose  to  set  out  all  the  evidence,  it  will  be  pre- 
sumed there  was  sufficient  proof  to  sustain  the  verdict.     Ihid.,         890 

33.  Where  an  instrument  is  attested  by  a  witness,  he  should  be  called  to 
prove  it,  if  within  the  jurisdiction  of  the  court.     Ihid.,  390 

34.  Questions  as  to  the  admissibility  of  evidence,  are  for  the  court,  not  for 
the  jury.     Ihid  ,  390 

35.  An  affidavit  in  aid  of  a  plea  of  non  est  factum,  is  not  evidence  for  the 
jury.     Ihid.,  '  _       _  390 

36.  Courts  may  allow  amendments  of  pleading-s  on  the  trial,  if  not  ag-ainst 
the  positive  rules,  to  secure  the  ends  of  justice,  if  the  opposite  party  is 
not  thereby  taken  by  surprise;  if  so,  a  continuance  maybe  allowed. 
Ihid.,  _  _  390 

37.  Where  profert  of  an  instrument  is  alleged  in  the  proceedings,  and  the 
instrument  is  afterward  lost,  leave  should  be  granted  to  amend,  and  the 
opposite  party  may  then  know  the  character  of  evidence  to  be  offered. 
Ihid.,  _  _  390 

38.  A  defendant  who  files  a  cross  bill  must  take  steps  to  have  it  answered, 
etc.,  and  have  a  hearing'  upon  it  when  tlie  original  is  heard.  Beed  v. 
Kemi),  445 

39.  A  plaintiff  may  strike  out  a  blank  indorsement  upon  a  promissory  note, 
payable  to  order,  on  the  trial  of  a  suit  brought  on  the  note.  Parks  v. 
B)-oion,  454 

40.  An  affidavit  for  a  continuance,  which  avers  that  witnesses  have  been 
duly  subpoenaed  to  attend  the  court  at  which  the  trial  is  to  be  had, 
shows  sufficient  diligence.     Wade  y.  HriUigan,  607 

PIIE-EMPTION. 

1.  Equity  will  set  aside  a  patent  in  the  hands  of  parties  having  notice, 

whiih  was  granted  against  the  rights  of  a  pre-emptor  holding  a  junior 
patent.     McGee  et  al.  y.  Wright,  555 

2.  The  right  of  pre-emption,  which  has  been  adjudicated  by  the  proper  au- 

thorities, is  final,  and  will  not  be  inquired  into.     Ibid.,  555 

PRINCIPAL  AND  AGENT.      . 

1.  The  principal  is  accountable  for  the  acts  of  his  agent,  and  a  party  who 

exchanges  money  for  an  agent,  supposing  him  to  be  acting  as  principal, 
may  proceed  against  either  the  agent  or  principal,  if  he  afterwards  dis- 
covers the  fact  that  such  party  was  agent  for  another.  Fi.^hhach  v. 
Bioivn ,  74 

2.  Where  it  appeared  that  a  party  in  1833,  had  left  wheat  in  the  hands   of 

his  agent,  and  thereupon  returned  to  Eng'and,  and  remained  beyond 
seas  until  1849,  when  he  returned,  and  sought  in  1851.  to  make  his 
agent  answer  for  the  price  of  the  wheat:  Held,  that  the  statute  of  limi- 
tations had  run,  and  that  the  cause  of  action  was  barred.  King  v.  Ham- 
ilfot),    _  _  '  _  _  190 

3.  If  a  tort  is  committed  by  an  agent,  in  the  course  of  his  employment,  while 

acting  for  his  principal,  without  a  willful  departure  from  his  business, 
the  principal,  though  ignorant  of  the  act,  is  liable.     Moir  v.  Hopkins, 

313 

4.  Wliere  an  agent  was  directed  to  get  a  pair  of  horses,  his  principal  expect- 

ing he  would  do  so  with  the  owner's  permission,  but  the  agent  misun- 
derstanding the  instru-'tion,  took  the  horses  without  leave,  and,  in  using 
them,  killed  one,  the  principal  was  held  liable  for  the  value  of  the  horse. 
Ihid.,  313 

PRINCIPAL  AND  SURETY. 
1.  Sureties  for  a  collector  will  not  be  released  from  their  obligations  to  the 
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State,  because  the  General  Assembly  has  passed  an  act  which  allows 
their  principal  certain  credits  on  a  judgment  obtained  against  him  and 
them,  in  favor  of  the  State,  which  also  enables  the  principal  to  collect 
certain  unpaid  taxes  for  liis  own  benefit,  and  designates  the  time  within 
which  the  taxes  are  to  be  collected  and  a  settlement  made  with  the 
County  Court,  without  postponing  the  day  for  the  payment  due  to  the 
State.     PfO}}lev.  BJackforcl,     _  _  166 

2.  A  joint  action  for  debt  will  not  lie  against  the  maker  of  a  sealed  instru- 
ment, arid  his  surety,  who  binds  himself  by  a  writing  not  under  seal. 
Turney  v.  Penn,  485 

PROBATE  COURT. 
See  County  Coukt. 

PROCESS. 

1.  It  should  appear  in  chancery,  of  record,  that  process  has  been  served,  or 

the  defendant  has  been  brought  in  by  notice.     Randall  v.  Songer,     27 

2.  The  return  of  the  service  of  a  summons,  except  where  the  statute  other- 

wise provides,  should  show  the  time  when,  upon  whom,  and  how,  the 
service  was  made.     Ball  v.  ShaftucJc,  299 

3.  A  return,  stating  that  a  summons  has  been  duly  served  on  A.  B.,  accord- 

ing to  law,  is  not  good.     Ibid.,  299 

PROMISSORY  NOTE. 

1.  A  note  given  for  a  sum  of  money  bearing  interest  at  a  given  rate  per 

month,  continues  to  bear  that  rate  of  interest,  so  long  as  the  principal 
remains  unpaid.     Phinney  v.  Baldwin,  108 

2.  When  a  bill  of  exchange,  or  negotiable  note  is  taken  for  a  prior  debt,  the 

party  cannot  recover  upon  the  original  consideration,  unless  the  bill  or 
note  is  produced  and  cancelled  at  the  trial,  or  it  appears  that  it  cannot 
be  enfoixed  by  a  third  person.     Miller  v.  Lumsden,  161 

3.  Bills  of  exchange  and  promissory  notes,  should  be  made  payable  to  some 

person  specified,  but  this  may  be  done  without  inserting  the  name,  if 
the  payee  be  so  certainly  spi'cified  or  referred  to,  as  to  be  ascertained  by 
allegations  and  proofs.     Adams  v.  King,  169 

4.  Where  one  of  two  makers  of  a  promissory  note  is  sued,  and  it  does  not  ap- 

pear by  the  pleadings  of  plaintiff,  that  the  other  maker  is  living,  the 
error  cannot  be  taken  advantage  of  at  the  trial,  but  must  be  pleaded  in 
abatement.     Tlwmpson  v.  Strain,  369 

5.  In  declaring  upon  bills  of  exchange  and  promissory  notes,  the  statement 

of  the  liability  which  constitutes  the  consideration,  is  sutficient,  without 
specially  alleging  a  consideration.     Hulme  v.  Renwich,  371 

6.  In  declaring  upon  simple  contracts,  it  is  necessary  that  a  consideration, 

good  in  itself,  should  be  alleged.     Ibid.,  371 

7.  A  plaintiff  may  strike  out  a  blank  indorsement  upon  a  promissory  note, 

payable  to  order,  on  the  trial  of  a  suit  brought  on  the  note.  Parks  v. 
Brouii,  _  _  454 

8.  A  note  described  as  payable  on  or  before  a  certain  day,  will  be  met  by  a 

not«  payable  on  that  day,  and  there  will  not  be  variance  between  the 
declaration  and  the  proof.     Morton  v.  Tenny,  494 

See  Bills  op  Exchange. 

PUBLIC  LANDS. 

1.  No  contract,  promise,  or  assumpsit,  or  undertaking  to  pay  for  improve- 
ments upon  the  public  lands,  made  after  the  purchase,  can  be  implied 
in  law,  but  the  party  claiming  must  show  an  express  agreement  to  pay. 
Blankenship  v.  Cufrell,  62 

See  Pre-emption. 
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PUBLIC  ROADS. 
See  Highway. 

RAILROADS. 

1.  In  the  management  of  railroads,  as  to  passengers  and  freights,  the  strict- 

est diligence,  skill  and  care  will  be  exacted,  and  if  these  are  wanting, 
the  liability  will  be  measured  as  for  slight  negligence;  but  the  injured 
party  must  be  free  from  such  negligence  as  contributes  to  the  injury 
complained  of.     Chicago  d-  M.  B.  R.  Co.  v.  Pat  chin.  198 

2.  A  party  who  permits  his  cattle  to  be  upon  the  railroad  track,  is  not 

blameless.     Ibid.,  198 

3.  A  case  of  negligence  will  not  be  made  against  a  railroad  company,  by 

showing  simply,  the  killing  of  stock  upon  the  road  by  the  agents  or 
carriages  of  the  company.  It  must  be  shown  that  there  has  been  wan- 
ton, or  willful  or  gross  negligence  on  the  part  of  the  company,  to  create 
a  liability.     Ihid.,  _     _  198 

4.  Railroad  companies  have  an  absolute  ownership  in  fee  of  the  land  on 

which  their  roads  are  built,  for  their  purposes,  and  if  cattle  graze  upon 
these  lands,  it  must  be  as  a  favor,  not  as  a  right,  and  cattle  will  not  be 
protected  in  trespassing  upon  them,  except  as  against  willful  and  ma- 
licious injuries.  Ibid.,  198 
6.  Speed  in  the  transit,  and  punctuality  in  the  arrival  and  connections  of 
railroad  trains,  is  required,  and  is  lawful.     Ibid.,  198 

6.  A  party  delivered  to  the  Rock  Island  Railroad  Company  1,716  pounds  of 

rags,  which  were  in  sacks,  at  Joliet,  to  be  transported  to  Chicago;  the 
company  offered  to  deliver  500  pounds  of  rags  at  Chicago,  which  were 
loose,  and  outside  their  depot:  Held,  that  this  was  no  delivery  of  a  part, 
and  that  the  company  was  liable  for  the  price  of  the  whole,  unless  it 
was  shown  that  the  rags  tendered  were  a  part  of  those  delivered,  and 
that  they  were  in  a  proper  condition.  Chicago  <&■  R.  I.  R.  R.  Co.  v. 
Warren,  502 

7.  A  shipper  is  not  bound  to  take  a  remnant  of  his  goods,  in  whatever  coji- 

dition  they  may  be  identified  and  offered  to  him.     Ibid.,  502 

8.  Common  carriers  must  deliver  to  the  owner  or  consignee,  and  they  can 

not  relieve  themselves  of  their  liability  until  the  goods  are  delivered  to 
the  owner  or  consignee,  or  to  a  warehouseman,  for  storage;  and  there 
must  be  some  open  act  of  delivery,  to  change  the  liability  of  a  carrier  to 
that  of  a  warehouseman.     Ibid.,  502 

9.  The  proof  of  this  rests  upon  the  carrier.     Ihid.,  502 

10.  If  a  railroad  carrier  stores  the  goods  transported  by  him  in  the  car  which 
he  used  for  the  piu-pose,  he  must  show  that  the  car  has  been  separated 
from  the  train,  and  placed  in  the  proper  or  usual  place  for  storage,  and 
in  the  care  of  a  proper  person,  to  release  his  liability.     Ibid.,  502 

11.  The  responsibility  of  the  carrier  must  continue  until  that  of  some  other 
person  begins,  and  the  fact  of  the  change  must  be  shown  by  the  carrier. 
Ibid.,  502 

12.  The  principles  of  the  case  of  Galena  Rail  Road  Compamj  v.  Yartvood, 
in  fifteenth  Illinois  Reports,  exammed  and  approved.  G.  and  C.  R.  R. 
Co.  V.  Fai/,  _       _  558 

13.  The  doctrine  in  relation  to  the  mutual  negligence  of  parties,  in  causing 
an  injury  as  affecting  the  rights  of  parties  to  recover  therefor,  is  appli- 
cable to  passengers  carried  upon  railroads.     Ibid.,  558 

14.  A  passenger  takes  all  the  risks  incident  to  the  mode  ot  travel,  and  the 
character  of  the  means  of  conveyance  which  he  selects;  but  the  care, 
vigilance  and  skill  of  the  parties  furnishing  the  conveyance,  should  be 
adapted  to  it;  the  carrier  and  the  passenger  owing  reciprocal  dutie- 
eachtothe  other.     Ibid.,  558 

15.  The  conduct  of  passengers  on  a  railroad,  on  the  happening  of  an  acci- 
dent, though  not  in  the  presence  of  a  party  who  is  injured,  may  be  given 
in  proof,  to  show  how  the  apparent  danger    imoressed  others.     Ibid.. 
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16.  Where  a  proper  foundation  has  been  laid  for  it,  a  witness  may  be  in- 
quired of  as  to  wliat  another  witness  stated  in  reference  to  his  own  con- 
duct, and  that  of  the  plaintiff,  just  prior  to  an  accident,  for  the  purpose 
of  impeaching  the  witness  by  showing  a  contradiction  to  his  previous 
answer.     Ibtd.,  65<8 

17.  A  carrier  of  passengers  is  not  an  insurer  against  all  accidents,  but  is  li- 
able only  for  the  want  of  a  suitable  degree  of  care,  diligence  and  skill. 
Ibid.,  _  558 

18.  If  a  passenger  on  a  railroad  car  is  guilty  of  negligence,  by  unnecessarily 
exposing  himself  to  danger,  by  wrestling  or  scuffling  on  tile  cars,  or  by 
imprudently  and  unnecessarily  passing  from  one  car  to  another  while 
the  cars  are  in  motion,  and  receives  an  injury,  and  his  carelessness  or  im- 
prudence has  contributed  in  any  way  to  produce  the  injury,  he  cannot 
recover  for  it.     Ibid.,  658 

19.  If  a  passenger  on  a  railroad  car  imprudently  and  carelessly  exposes  him- 
self to  danger,  by  scuffling  or  playing,  and  is  injured  while  being  trans- 
ported on  the  cars,  and  his  imprudence  or  carelessness  has  in  any  way 
contributed  to  produce  the  injury,  he  cannot  recover  for  it;  nor  is  it 
necessary  that  the  imprudence  or  carelessness  of  the  passenger  should  be 
restricted  to  the  moment  of  the  accident.     Ibid.,  558 

20.  If  a  passenger  who  is  being  conveyed  on  a  railroad  car  is  guilty  of  a 
want  of  reasonable  care,  and  his  want  of  such  care  concurs  with  that  of 
the  railroad  company  in  producing  an  injury  to  him,  he  cannot  recover 
for  it     Ibid.,  _  _  558 

21.  A  railroad  company,  in  an  action  brought  by  a  passenger  who  leaped 
from  a  car  when  aii  accident  occurred,  to  recover  for  injuries,  may  show 
that  the  injury  resulted  from  the  carelessness  or  culpable  negligence  of 
the  pa,«senger,  prior  to  the  accident.     Ibid.,  658 

22.  A  passenger  who  seeks  redress  from  a  carrier,  for  an  injury,  must  show 
not  only  that  the  injury  to  him  was  the  result  of  the  carelessness  or 
negligence  of  the  carrier,  but  also  that  himself  was  without  fault  in  pro- 
ducing the  injur}';  and  the  burthen  of  proof  is  on  him,  not  only  to  show 
that  the  carrier  was  negligent,  but  that  himself  was  not  guilty  of  neg- 
ligence.    Ibid.,  568 

23.  Carriers  are  not  bound  to  answer  for  all  the  lower  degrees  of  careless- 
ness and  negligence  on  the  part  of  passengers  carried  by  them,  short  of 
recklessness  or  carelessness.     Ibid.,  558 

RECOGNIZANCE. 

1.  A  recognizance  is  not  void  because  it  fails  to  show  that  the  amount  of 

bail  was  not  fixed  by  the  court,  and  indorsed  on  the  writ  by  the  clerk. 
Vancily.  People,  120 

2.  A  declaration  is  unnecessary  in  the  proceeding  by  scire  facias,  upon  a 

forfeited  recognizance.     Wood  v.  Peoj^h,  171 

3.  The  scire  facias  must  show  on  its  face,  that  the  people  are  entitled  to  re- 

cover the  amount  of  the  forfeited  recognizance,  or  it  will  be  obnoxious 
to  a  demurrer.  Its  averments  may  be  put  in  issue  by  plea.  Any 
defense  may,  by  the  practice  in  this  State,  be  interposed  to  it,  which 
could  be  made  to  a  declaration.     Ibid.,  171 

4.  If  a  recognizance  recites  that  the  grand  jury  made   "  a  presentment 

against  a  party  for  the  crime  of  perjury,"  and  it  is  conditioned  for  his 
appearance  to  "  answer  unto  said  presentment,  according  to  law,"  such 
a  statement  may  be  understood  as  showing  that  an  indictment  was 
found.     Ibid.,  *  171 

5.  Sureties  upon  a  recognizance  cannot  plead  the  duress  of  their  principal , 

in  discharge  of  their  liability.     PIuDimer  v.  People,     _         _  358 

6.  If  a  party  is  committed  in  this  State  for  a  larceny  committed  in  another, 

and  the  justice  who  committed  him,  afterward,  in  the  absence  of  the  ac- 
cused, and  without  proof,  makes  a  second  mittimus  for  an  offense  com- 
mitted in  this  State,  he  may  successfully  plead  duress,  and  will  be  dis- 
charged.    Ibid.,  '  358 
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RECORDING  ACTS. 

1.  The  filing'  with  the  recorder  a  certificate  of  a  levy,  upon  an  execution 

from  a  foreign  county,  is  a  notice  of  the  rights  of  the  judgment  debtor 
in  the  land  levied  upon.     Broion  v.  Niles,  885 

2.  Deeds  and  other  instruments  relating  to  titles  of  real  estate,  if  properly 

acknowledged  and  recorded,  may  be  read  in  evidence  without  proof  of 
their  execution;  but  when  not  so  acknowledged,  they  may  be  filed  for 
record  and  operate  as  notice;  but  when  used  as  evidence,  their  execu- 
tion must  be  proved.     Eeed  v.  Kemp,  445 

3.  An  instrument  affecting  or  relating  to  title  to  real  estate,  may  be  re- 

corded, although  not  proven  or  acknowledged;  and  will  operate  as  con- 
structive notice  to  subsequent  purchasers  and  creditors,  and  common 
law  proof  of  its  execution  will  be  sufficient.     Ibid.,  445 

4.  If,  before  filing  an  instrument  affecting  real  estate,  a  second  contract  is 

made  for  the  same  estate,  if  the  first  executed  instrument  is  first  placed 
for  record,  it  will  be  sufficient  to  protect  the  party  holding  under  it. 
Ibid.,  445 

RECOUPMENT. 

1.  In  a  contract  for  finishing  a  building,  a  party  sustaining  damage  by  the 

use  of  poor  materials  and  workmanship,  may  recoup  under  the  general 
issue,  by  way  of  reducing  the  recovery  under  the  quantum  meruit  or 
valebant  counts.     Higgins  v.  Lee,  495 

2.  The  damages  so  recouped,  to  be  deducted  from  the  value  of  the  labor  and 

materials  proportionately,  as  fixed  by  the  contract.    Ibid.,  495 

RELEASE. 

1.  If  a  party  is  pursuing  a  legal  redress  of  private  wrongs,  or  protection 

from  public  wrongs,  in  good  faith,  against  another,  and  that  other  as- 
sents to  a  just  satisfaction,  in  consideration  of  a  release,  this  shall  not  be 
intended  as  duress,  to  avoid  his  act.     Taylor  v.  CoffreU,       _  93 

2.  Sureties  for  a  collector  will  not  be  released  from  their  obligations  to  the 

State,  because  the  General  Assembly  has  passed  an  act  which  allows 
their  principal  certain  credits  on  a  judgment  obtained  against  him 
and  them  in  favor  of  the  State,  which  also  enables  the  principal  to  col- 
lect certain  unpaid  taxes  for  his  own  benefit,  and  designates  the  time 
within  which  the  taxes  are  to  be  collected  and  a  settlement  made  with 
the  County  Court,  without  postponing  the  day  for  the  payment  due  to 
the  State.    People  v.  Black/'ord,  166 

REPLEVIN. 

1.  In  an  action  of  replevin,  although  a  horse,  among  others  claimed,  was  not 

taken  under  the  writ,  the  pleadings  embraced  the  horse,  and  the  parties 
expressly  stipulated  that  the  right  of  property  thereto  should  be  one_  of 
the  issues  submitted  to  the  jury.  This  gave  the  court  full  jurisdiction 
of  the  question.     Sanger  v.  Kinkade,  44 

2.  In  an  action  of  replevin  against  two,  each  may  interpose  the  plea  of  non 

detinet  separately.     Boyd  v,  McAdams,  _       146 

3.  In  such  an  action,  a  plea  of  property  in  one  of  the  defendants,  is  good 

upon  a  general  demurrer.     Ibid.,  146 

4.  If  a  party  seeks  to  maintain  an  action  of  replevin  for  a  steam  saw-mill 

building,  with  all  the  machinery,  etc., belonging  to  the  same, he  should 
at  least  aver  in  his  affidavit,  that  the  property  in  question  is  personal 
estate.     Chatiertonv.  Saul,  146 

REPLICATION. 

1.  Where  a  plea  sets  up  an  agreement  consisting  of  several  parts,  which, 
taken  together,  constitute  but  one  fact,  one  point  of  defense,  the  repli- 
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cation  may  deny  collectively  or  in  general  terms,  the  averments  of  the 
plea,  without  being  double.     Holland  v.  Kibbe,  133 

REVENUE. 

1.  For  the  taxes  due  for  1846,  in  order  to  give  the  court  jurisdiction,  the 

collector's  report  and  his  notice  of  application  for  judgment  must  be 
substantially  as  required  by  the  statute.  The  heading  required  by  the 
statute  is  necessary.     Morgan  v.  Canij},  1'75 

2.  The  collector's  report  should  show  on  its  face  in  what  county  the  lands 

are  situated,  and  the  year  for  which  the  taxes  are  assessed.     Ibid.,    175 

3.  The  notice  of  the  sale  must  conform  to  the  statute,  or  the  collector  has  no 

authority  to  sell.     Ibid.,  175 

4.  Under  the  act  of  1839,  the  payment  of  taxes  must  be  co-extensive  with 

the  party's  color  of  title  and  "possession,  claimed  by  him,  or  to  some  dis- 
tinct part  thereof,  capable  of  ascertainment  by  metes  and  bounds,  or  to 
some  undivided  interest  therein,  capable  of  determination  by  computa- 
tion.    Laflin  v.  Herrington,  301 

5.  To  claim  the  benefit  of  'this  act,  a  party  must  pay  all  the  taxes  legally 

assessed  upon  the  land  embraced  in  his  paper  title,  and  covered  by  his 
possession.     Ibid.,  301 

6.  The  payment  of  taxes  on  an  undivided  twelve  acres  of  a  tract  of  land, 

assessed  as  thirteen  acres,  is  not  a  payment  of  taxes  within  the  mean- 
ing of  the  said  section.     Ibid.,  301 

7.  Canal  lands,  where  the  final  payment  is  made  after  the  first  day  of  May, 

are  not  taxable  for  the  year  in  which  such  payment  is  made.  Fisher 
V.   The  State,  394 

8.  A  lease  for  a  term  exceeding  ten  years,  of  lands  belonging  to  the  State, 

including  canal  lands,  etc.,  with  the  improvements,  may  be  taxed,  and 
the  interest  of  the  tenant  sold.  It  would  seem  that  it  may  be  sold  on 
execution.     La  Salle  County  Man.  Co.  v.  City  of  Ottawa,         _    _    418 

9.  The  judgment  should  be  against  the  leasehold  interest,  where  it  is  ren- 

dered for  non-payment  of  taxes.     Ibid.,  418 

SCHOOL  LAW. 

1.  Under  the  school  law  of  1849,  school  directors  are  not  bound  to  certify 

the  schedule  of  a  teacher,  who  did  not  present  them  the  proper  certifi- 
cate of  qualification  before  the  commencement  of  the  school.  Smith  v. 
Curry  etnl.,  .      147 

2.  In  an  action  by  a  teacher  against  the  school  directors  under  this  law, 

the  declaration  must  contam  an  averment,  that  such  a  certificate  was 
presented  prior  to  the  commencement  of  the  school,  or  the  action  will 
fail.     Ibid.,  ,  ,147 

3.  The  omission  to  make  such  an  averment  will  not  be  cured  by  the  verdict. 

Ibi'l.,  ,  147 

4.  The  f  .rty-first  section  of  the  school  law  of  1849  is  mandatory,  and  de- 

signed to  compel  the  distribution  of  the  school  fund  among  teachers 
on  the  first  Saturday  in  the  months  of  April  and  October.  Thomas  v. 
School  Trustees^  163 

SCIRE  FACIAS. 

1.  A  recognizance  is  not  void  because  it  fails  to  show  that  the  amount  of 

bail  was  not  fixed  by  the  court,  and  indorsed  on  the  writ  by  the  clerk. 
Vancil  v.  People,  I'^O 

2.  A  declaration  is  unnecessary  in  the  proceeding  by  scire  facias,  upon  a 

forfeited  recognizance.     I'Kood  v.  People,  '  _       171 

3.  The  scire  facias  must  show  on  its  face,  that  the  people  are  entitled  to 

recover  the  amount  of  the  forfeited  recognizance,  or  it  will  be  obnoxious 
to  a  demurrer.     Its  averments  may  be  put  in  issue  by  plea.     Any  de- 
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fense  niay,  by  the  practice  in  this  State,  be  interposed  to  it,  which 
could  be  made  to  a  declaration.     Ihid..  171 

4.  If  a  recognizance  recites  that  the  grand  jury  made   "a  presentment 

against  a  party  for  the  crime  of  perjury,"  and  it  is  conditioned  for  his 
appearance  to  "answer  imto  said  presentment,  according  to  law,"  such 
a  statement  may  be  understood  as  showing  that  an  indictment  was 
found.     Ibid.,  _  171 

5.  A  creditor  having  a  judgment  against  an  administrator,  cannot  proceed 

by  scire  facias  against  the  heir,  to  charge  land.     Stone  v.  Wood,      111 

SET-OFF. 

1.  A  separate  demand  cannot  be  set  off  against  a  joint  demand,  nor  a  joint 

debt  against  a  separate  debt.     Ryan  v.  Bargee-,  28 

2.  Demands  are  not  the  subject-matter  of  set-off,  unless  they  are  mutual 

and  between  all  the  parties  to  the  action.     Ihid.,  28 

3.  A  party  cannot  avail  himself  of  a  matter  as  a  set-off,  unless  it  is  a  sub- 

sisting cause  of  action  in  his  favor.     Ibid.,  28 

4.  A  set-off  must  be  mutual  between  the  parties  to  the  record,  or  the  par- 

ties in  interest,  and  in  their  own  right.     F.  <&  0.  R.  R.  Co.  v.  Neil, 

269 

5.  A  notice  of  set-off  is  to  be  regarded  as  a  plea,  and  a  bill  of  particulars 

accompanying  it  may  be  treated  as  a  part  of  the  record,  and  may  be 
read  to  the  jury  and  commented  upon  in  an  action  between  parent 
and  child  to  recover  for  services  performed.     Miller  v.  Miller,        296 

6.  Claims  and  demands  to  be  set  off  must  be  mutual,  both  as  to  the  nature 

of  the  demand  and  identity  of  parties  to  the  record.  There  may  be  an 
exception  to  this  rule  arising  out  of  the  agreement  of  parties.  Walker 
V.  Chovin,  489 

See  Recoupment. 

SHERIFF.    SHERIFF'S  RETURN. 

1.  It  is  the  duty  of  a  sheriff  to  offer  for  sale  real  estate  which  he  has  levied 

upon,  in  separate  parcels.  He  should  endeavor  to  satisfy  executions  by 
the  sale  of  as  small  an  amount  of  property  as  possible.  Coivan  v.  Un- 
dertvood,  22 

2.  Leave  to  amend  a  sheriff 's  return  will  be  granted  as  a  matter  of  course. 

Turney  v.  Organ,  43 

3.  The  return  of  the  service  of  a  summons,  except  where  the  statute  other- 

wise provides,  should  show  the  time  when,  upon  whom,  and  how,  the 
service  was  made.     Ball  v.  Shafhicl-,  299 

4.  A  return,  stating  that  a  summons  has  been  duly  served  on  A.  B.,  accord- 

ing to  law,  is  not  good.     Ibid.,  299 

SLANDER. 

1.  In  actions  for  slander,  the  allegations  and   proofs  must  agree.     The 

words  laid  in  the  declaration,  or  so  many  of  them  as  will  establish  the 
cause  of  action,  must  be  proved.     Norton  v.  Gordon,  38 

2.  It  is  not  enough  to  prove  the  speaking  of  equivalent  words,  op  different 

words  of  the  same  import.     Ibid.,  38 

8.  In  an  action  for  slander,  in  which  the  defendant  pleaded  not  guilty,  and 
filed  with  his  plea  a  notice  of  justification,  which  was  read  to  the  jury, 
but,  after  plaintiff  had  closed  his  case,  was  erased  by  consent  of  court: 
Held,  that  such  conduct  might  be  considered  by  the  jury  in  estimating 
damages.     Beasley  v.  Meigs,  139 

4.  Nor  did  the  withdrawal  of  the  notice  render  an  instruction  to  that  effect 

to  the  jury  improper.     Ibid.,  139 

5.  In  actions  for  slander,  the  jury  are  to  determine,  from  all  the  circum- 

stances what  damages  ought  to  be  given,  and  are  not  confined  to  mere 
pecuniary  loss  or  injury;  and  unless  the  jury  acted  from  prejudice, 

646 


INDEX.  629 


partiality  or  corruption,  the  verdict  should  not  be  disturbed.  Sjx'icer 
V.  McMasters,  405 

6.  Under  our  statute,  it  is  erroneous  to  refuse  to  instruct  the  jury,  that  to 
falsely  utter  and  publish  of  and  concerning  a  woman,  words  which 
impute  to  her  adultery,  is  actionable.     Ibid.,  405 

7-  In  actions  for  oral  slander,  it  is  sufficient  to  set  out  the  words  that  are 
material,  and  it  is  not  necessary  to  state  words  which  may  qualify  the 
objectionable  ones.     Ibid-,  405 

8.  In  an  action  for  the  slander  of  a  wife,  it  is  not  necessary  to  prove  that  the 

parties  were  husband  and  wife  at  the  time  of  the  slander,  if  it  appear 
that  they  were  married  when  the  suit  was  brought.     Ibid.,  405 

9.  A  plea  of  justification,  in  a  case  for  slander,  with  all  the  circumstances 

attending  its  use,  is  proper  for  the  consideration  of  the  jury,  in  deter- 
mining upon  the  questions  of  malice  and  damage.     Ibid.,  405 

STATUTE  OF  FRAUDS. 

1.  To  take  a  case  out  of  tlie  statute  of  frauds,  there  must  be,  or  must  have 
been,  some  written  evidence  of  an  agreement  between  the  parties. 
BellingallY.  Bradley,  ,     373 

STIPULATED  DAMAGES. 

1.  If  the  amount  named  in  a  covenant  as  liquidated  damages,  is  intended 
by  the  parties  to  be  paid  in  lieu  of  performance,  then  the  recovery  upon 
it  will  be  confined  to  th  it  sum;  but  where  such  intention  does  not  ap- 
pear, the  damages  stipulated  will  be  treated  as  a  penalty,  and  a  party 
may  recover  upon  the  original  cause  and  damages  not  exceeding  those 
stipulated.     Law  v.  INolte,  475 

See  Penalty. 

SUPERVISORS. 
See  Highways. 

SUPREME  COURT. 

1.  Where  the  bill  of  exceptions  does  not  show  that  exceptions  were  taken  to 

the  ruling  of  the  court,  and  does  not  purport  to  contain  all  the  evidence, 
this  court  will  not  review  the  decisions  of  the  Circuit  Court,  in  giving 
instructions,  or  in  refusing  a  new  trial.     Love  v.  Moynehan,  277 

2.  If  a  bill  of  exceptions  states  that,  "  the  above  is  nearly  all  the  testimony 

given,"  it  is  not  sufficient  to  enable  the  Supreme  Court  to  determine  as  to 
the  correctness  of  the  verdict.     Ibid.,  _  277 

3.  When  the  record  does  not  show  the  grounds  of  the  decision  complained 

of,  a  bill  of  exceptions  should  be  taken,  setting  forth  the  evidence,  or 
this  court  will  presume  that  the  decision  below  was  correct.  Hough  v. 
Baldwin,  .  293 

4.  If  the  record  does  not  purport  to  set  out  all  the  evidence,  it  will  be  pre- 

sumed there  was  sufficient  proof  to  sustain  the  verdict.  Miller  v. 
Metzger,  390 

5.  Where  it  is  apparent  that  the  jury  misunderstood  or  disregarded  the  evi- 

dence or  instructions  of  the  court,  or  neglected  properly  to  considerthe 
facts,  or  overlooked  prominent  and  essential  points  in  them,  and  have 
failed  to  do  substantial  justice,  the  verdict  will  be  set  aside,  and  a  new 
trial  granted.     Higgins  v.  Lee,  _  _  495 

6.  A  new  trial  will  be  granted  for  giving  improper  instructions  to,  or  with- 

holding proper  instructions  from,  the  jury.     Ibid.,  495 

SURETY.    SECURITY  FOR  COSTS. 

1.  A  non-resident;  landlord,  who  issues  a  distress  warrant  against  a  tenant, 
must  give  security  for  costs.     La2>oitite  v,  Stetvart,  291 
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2.  A  commsncement  by  distress,  is  a  "case  at  law  or  equity,"  witliin  the 
meaning  of  our  statute,  which  requires  a  non-resident  to  give  security 
for  costs.     Ibid.,  291 

See  Principal  and  Surety. 

TAXES. 

1.  An  administrator  is  not  bound  to  pay  taxes  on  the  real  estate  of  his  dece- 
dent.    Stone  V.   Wood,  177 

See  Revenue. 

TAX  TITLES. 

1.  Tor  the  taxes  due  for  1846,  in  order  to  give  the  court  jurisdiction,  the 

collector's  report,  and  his  notice  of  application  for  judgment,  must  be 
substantially  as  required  by  the  statute.  The  heading  required  by  the 
statute  is  necessary.     Morgan  v.  Camp,  175 

2.  The  collector's  report  should  show  on  its  face  in  what  county  the  lands 

are  situated,  and  the  year  for  which  the  taxes  are  assessed.     Ibid.,    175 

3.  The  notice  of  the  sale  must  conform  to  the  statute,  or  the  collector  has 

no  authority  to  sell.     Ibid.,  175 

See  Limitation,  Revenue,  Taxes,  Claim  and  Color  op  Title. 

TENDER  OF  MONEY. 

1.  A  check  on  a  banker,  to  be  paid  in  depreciated  currency,  is   not  a  good 

tender  at  a  place  designated,  when  the  person  to  receive  it  is  not 
present  to  object  or  accept  it.     Sloan  v.  Petrie,  262 

2.  A  tender  must  be  kept  good,  and  ready  to  be  delivered,  within  a  reason* 

able  time  after  the  acceptance  of  it  is  signified.    Ibid.,  262 

TITLE  TO  LAND. 

See  Recording  Acts. 

TOWNS  AND  CITIES. 

1.  A  town  incorporated  under  the  general  law,   may  provide  by  ordinance 

against  disposing  of  any  vinous,  spirituous  liquors,  etc.,  in  a  less  quanr 
tity  than  one  barrel,  without  first  taking  out  a  license;  and  such  an  or- 
dinance is  not  repugnant  to  the  general  law  prohibiting  a  sale  without 
license,  in  a  quantity  less  than  one  quart.    Byers  v.   Town  of  Olney, 

35 

2.  Where  a  municipal  corporation  has  been  recognized  by  acts  of  the  Gen- 

eral Assembly,  empowering  it  to  act,  by  issuing  negotiable  obligations, 
all  inquiry  into  the  original  organization  of  the  corporation  is  precluded. 
Jatnesonv.   The  Peo2)le  ex  rel.,  257 

3.  Municipal  corporations  are  created  for  the  public  good;  are  demanded  by 

the  wants  of  the  community;  and  the  law,  after  the  long  continued  use 
of  corporate  powers,  and  the  acquiescence  of  the  public  in  them,  will 
indulge  in  presumptions  in  support  of  their  legal  existence.     Ibid., 

257 

4.  The  mayor  of  a  city  has  no  judicial  power.     Beesman  v.  The  City  of 

Peoria,  484 

TORT  FEASOR. 

1.  An  action  will  lie  for  money  tortiousjy  taken  by  force,  even  where  it  ha«! 

passed  out  of  the  hands  of  the  tort  feasor  before  action  brought.  Mc- 
Donald V,  Brown,  32 

2.  All  who  aid,  command,  advise  or  countenance  the  commission  of  tort,  by 

another,  or  who  approve  of  it  after  it  is  done,  if  done  for  their  benefit, 
are  liable  in  damages.     Moir  v.  Hopkins,  •  313 

See  Principal  and  Agent. 
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TRESPASS. 

1.  Where  foiir  are  sued  in  trespass,  and  service  is  had  upon  one,  he  may 

plead  and  proceed  to  trial ;  and  the  plaintiff  may,  at  any  time,  either 
before  or  after  judgment,  enter  a  non-suit  as  to  the  others.  Flinn  v. 
Barlow,  ^  39 

2.  Where  one  appealed  from  a  judgment  of  a  justice  of  the  peace,  rendered 

against  him  and  three  others,  for  trespass  to  personal  property,  sum- 
mons not  having  issued  to  the  three  from  the  circuit  court,  and  a  nolle 
prosequi  heinc;  entered  as  to  ihese:  Held,  that  the  twenty-ninth  sec- 
tion of  the  "Practice  Act  "  had  no  application  to  parties  not  before  the 
court;  and  that  as  to  the  defendant  served,  a  non-suit  could  not  be  en- 
tered after  the  jury  retired.     Ibid.,  39 

3.  Adog  was  set  upon  some  horses,  one  of  which,  while  being  pursued  and 

jumping  a  fence  was  killed:  Held,  that  trespass  was  the  proper  rem- 
edy.    Pninter  v.  Baker,  103 

4.  When  an  injury  results  directly  from  a  forcible  act,  trespass  lies;  but 

where  the  injury  is  not  immediate  on  the  act  done,  but  is  consequential 
only,  the  remedy  is  case.     Ihid.,  103 

5.  In  an  action  of  trespass,  to  recover  damages  for  entering  a  dwelling  house 

and  carrying  away  goods,  it  is  no  defense  to  prove  that  the  plaintiff 
kept  a  bawdy  house.     Lore  v.  Moyuekan,  217 

6.  If  a  distress  warrant  is   executed   in   the  night  time,    it  is   a   trespass. 

Sherman  v.  DnfcJi,  283 

7.  In  an  action  of  trespass,  for  damages  resulting  from  the  execution  of  a 

distress  warrant,  it  is  erroneous  to  instruct  the  jury,  that  "  the  manner 
in  which  the  warrant  was  executed,  and  the  plaintiff's  property  used, 
is  evidence  to  show  malice,  and  may  be  taken  into  consideration  to  en- 
hance damages,"  as  such  lai  guage  might  lead  the  jury  to  suppose  that 
the  question  of  malice  was  setried  by  the  court  as  a  matter  of  law.  Ibid., 

283 

8.  If  a  distress  warrant  is  made  oppressive,  or  is  wrongfully  executed,  the 

jury  may  take  the  fact  into  consideration.     Ibid. ,  283 

9.  Instructions  should  be  so  drawn  as  to  declare  the  law  upon  a  supposed  state 

of  facts  to  be  found  bvthe  jury,  and  not  assume  the  facts  as  determined. 
Ihid.,  '  _  283 

10.  In  trespass,  a  plaintiff  may  recover  vindictive  or  exemplary  damages, 
and  he  may  recover  special  damages  resulting  from  a  wrongful  act,  if 
stated  and  claimed  by  his  declaration.     Ibid.,  283 

11.  Evidence  as  to  the  value  of  the  business  interrupted  or  destroyed,  is 
proper  under  a  proper  statement  in  the  pleadings.     Ibid.,  283 

12.  If  books  or  papers,  indispensable  to  the  business  of  the  plaintiff,  though 
of  little  or  no  value  in  market,  are  maliciously  or  wantonly  taken,  it  is 
proper  to  consider  the  fact  in  aggravation  of  damages.     Ibid.,  283 

13.  Tbe  parties  who  issue  the  distress  warrant,  may  show,  although  there  is 
a  written  lease,  that  they  have  been  recognized  and  treated  by  the  ten- 
ant as  landlord.     Ibid.,  283 

14.  The  record  of  judgment  resulting  from  the  distress  warrant,  would  be 
proper  evidence  in  mitigation  of  damages,  upon  an  action  for  an  abuse 
of  the  prnpess  in  its  service.     Ibid.,  283 

15.  In  an  action  of  trespass  for  breaking  a  close,  etc.,  the  defendants  under- 
took to  justify,  by  showing  that  they  entered  by  authority,  to  open  a 
highway,  etc. .  and  offered  certain  certified  copies  from  the  town  clerk, 
showing  that  the  highway  was  legally  laid  out  and  opened,  but  not  that 
assessment  of  damages  for  so  opening  highway  was  ever  duly  returned 
to  the  justice,  or  delivered  to  commissioners,  or  by  the  commissioner  to 
supervisor,  and  by  him  laid  before  the  board  of  supervisors,  or  that  a 
tax  was  assessed,  or  the  damages  tendered  to  the  plaintiff.  Held,  that 
the  court  properly  rejected  the  evidence  offered,  unless  it  was  followed 
by  th(!  other  essential  proofs  required  by  the  statute,  to  complete  the 
laying  out  of  the  highway.     Dunning  v.  Matthews,  308 
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16.  In  trespass  for  an  assault  and  batterj-,  evidence  of  the  pecuniary  condi" 
tion  of  the  plaintiff  may  be  given.     Cochran  v.  Anunon,  316 

17.  An  overseer  of  highways,  in  an  action  of  trespass  against  him,  cannot 
justify  his  trespass  by  showing  an  order  from  the  commissioners  to 
open  a  road,  where  a  road  or  highway  has  not  been  legally  laid  out. 
GuptailY.   Teft,^     _  _  8G5 

18.  Commissioners  of  highways,  and  those  acting  under  them,  must  show 
that  a  case  existed  which  justified  the  order  Lssued  by  them.     7i/r7., 

365 

TRUST  AND  TRUSTEE. 

1.  A  resulting  trust  may  be  shown  by  parol  evidence  of  the  ownership  of  the 

consideration  paid  for  the  land.     Nichohi  v.  Thornfon,  113 

2.  Where  one  of  three  partners,   engaged  in  a  real  estate  adventure,  left 

some  cattle  with  his  co- partners,  bought  with  his  own  individual  means, 
wliich  were  by  them  converted  into  money,  and  that  money  by  them 
again  invested  in  the  general  adventure:  Held,  that  the  proceeds  of  the 
cattle  made  a  part  of  the  trust  fund,  and  continued  with  the  trust,  and 
were  not  subject  to  be  barred  by  the  statute  of  limitations  as  between 
trustee  and  cesftd  que  trust.     Kwg  v.  Hamilton,  190 

3.  The  law  will  allow  expenses  and  charges  to  trustees  and  partners,  if 

provision  is  made  by  agreement  therefor,  not  otherwise.    IhicL,        190 

4.  The  allowance  of  interest  in  a  bill  or  an  action  for  an  account  as  between 

partners,  is  proper,  where  the  enterprise  contemplates  an  active  use  of 
capital  with  the  object  of  its  increase,  whether  the  capital  was  land  or 
money.     IhuL,  190 

5.  Wliere  one  of  three  partners  took  a  portion  of  the  partnership  funds,  and 

invested  it  in  lands  in  a  distant  Slate,  with  the  declared  intention  of 
appropriating  such  lands  to  his  own  use,  and  the  use  of  his  children: 
Held,  that  the  other  partners  might  follow  him,  and  claim  the  lands  in 
which  the  money  had  been  invested ;  that  the  partner,  in  such  a  case, 
was  but  the  trustee.     Ibid.,  190 

6.  A  partner  in  such  case,  cannot  make  such  a  division  and  settlement  of 

the  assets  as  will  control  the  other  partners.  Such  a  use  of  the  joint 
funds,  will  create  a  resulting  trust.     Ibid.,  190 

7.  The  courts  have  adopted  and  administered  charities  upon  c?/  pres  princi- 

ples, with  the  view  of  sustaining  and  carrying  into  effect  the  intention 
of  the  donor,  but  are  not  authorized  to  change  the  object  or  place,  be- 
cause the  fund  could  be  more  efficiently  or  judiciously  applied  in 
another  place,  or  to  a  different  object.     Gilnian  v.  Hamilton,  225 

8.  A  charity  must  be  accepted  upon  the  terms  proposed;  it  cannot  be  altered 

bv  any  agreement  between  the  heirs  of  the  donor,  and  the  trustees  or 
donees.    Ibkl.,  225 

9.  The  intention  of  a  donor  of  a  chatity  will  control,  unless  that  is  imprac- 

ticable; in  that  event,  it  may  be  altered  cii  _?;/-es.     Ibid.,  225 

10.  Where,  upon  a  bill  filed  for  a  specific  performance  by  a  transfer  of  land, 
a  decree  for  that. purpose  is  entered,  it  is  not  a  judicial  sale,  and  any 
one  purchasing  f:-om  either  party  is  chargeable  with  notice,  as  lis 
p>endens,  of  all  that  is  involved  in  the  suit.     Ibid.,  225 

11.  Such  a  case  does  not  come  within  the  general  rule,  that  an  innocent  pur- 
chaser, without  notice,  will  be  protected,  under  an  erroneous,  voidable 
or  even  fraudulent  decree  or  judgment.     Ibid.,  225 

12.  A  trust  is  stamped  upon  the  property  itself,  and  will  follow  it  into  the 
hands  of  those  who  acquire  it  by  purchase  or  otherwise,  and  converts 
the  holder  into  a  trustee,  connecting  him  with  all  the  responsibilities  of 
a  trust  to  the  extent  of  his  acquisition.     Ibid.,  225 

13.  While  courts  of  equity  will  not  enforce  the  acceptance  of  a  trust,  they 
will,  when  it  is  assumed,  enforce  a  faithful  execution  of  it.  for  the  pres- 
ervation of  rights  depending  upon  and  derivable  from  it.  Cooj^er  v. 
McClun,  435 
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14.  A  failing  debtor  has  a  rig-ht  to  prefer  one  creditor  to  another,  by  an 
assiornraent  of  hi?!  nssets,  if  he  does  so  in  good  faith.     Ihid.,  435 

15.  A  left  a  promissory  note  with  B  for  collection,  out  of  the  proceeds  of 
which,  when  collected,  he  was  to  pay  C,  and  such  others  as  A  should 
designate.  A  afterwards  directed  that  B  should  pay  C  and  certain 
other  parties,  naming  D  among  them.  B  was  garnisheed,  and 
answered,  stating  the  facts,  and  was  ordered  to  pay  the  money  in  his 
hands,  collected  on  the  note,  to  other  parties  than  those  to  whom  he 
promised  to  pay  the  proceeds  of  said  note.  Held,  on  a  bill  filed  by  C, 
that  he  held  the  said  note  in  trust  for  C,  and  that  he  could  not  excuse 
himself  for  not  accounting  to  C,  by  reason  of  the  garnishee  process  and 
the  subsequent  orders  growing  out  of  it.     Ibid.,  435 

16.  If  the  county  commissioners'  sell  land  to  A,  and  take  the  pay  therefor, 
and  do  not  give  title,  and  six  years  afterward  sell  the  land  to  B,  they 
will  be  held  as  trustees,  to  pay  A  the  price  received  from  B,  -with  in- 
terest thereon.     Bourla}id\.  CoiDity  of  Peoria,  538 

17.  The  bar  of  the  statute  of  limitations  will  not  be  applied  short  of  the 
time  that  would  bar  an  ejectment.     Ibid.,  538 

tJSE  AND  OCCUPATION". 

1.  A  tenancy  cannot  be  implied  from  the  fact  that  a  vendor  remains  in  pos- 
session of  the  premises  after  a  sale,  so  as  to  authorize  an  action  for  use 
and  occupation.     Greeniqy^-  Vo-vor,  26 

VARIANCE. 

1.  It  is  not  a  material  variance  between  a  writ  and  declaration  to  describe  a 

party  as  "  administrator  of  the  estate  of  John  W.  Montague,  deceased," 
in  one,  and  as  "  administrator  (with  the  last  will  and  testament  of  John 
W.  Montague,  deceased,  annexed)  of  all  and  singular  the  goods,  etc.," 
in  the  other.     Brockrunn  \.  McDonald,  112 

2.  A  note  was  described  in  the  declaration,  as  being  payable  "on  or  before" 

a  certain  day;  the  note  offered  in  evidence  was  payable  "on"  the  day 
named:  Held,  that  this  did  not  constitute  a  variance  between  the  dec- 
lanttion  and  the  proof.     Morton  v.  Tenny,  494 

3.  Where  an  instrument  is  not  tmly  described  in  its  material  parts,  it  can 

not  be  read  in  evidence,  under  a  special  count  upon  it.  Higgins  v. 
Lee,  495 

VENDOR  AND  VENDEE. 

1.  If  a  vendee  refuses  to  perform  his  contract,  assumpsit  will  not  lie  for  use 

and  occupation,  but  ejectment  will  lie  for  mesne  profits.  McNairv. 
Srhirarfz,  _      _       24 

2.  A  tenancy  cannot  be  implied  from  the   fact  that  a  vendor  remains  in  pos- 

session after  a  sale,  so  as  to  maintain  an  action  for  use  and  occupation. 
Greenup  v.  Vernor,  26 

3.  ^^Hiere  the  relation  of  parties  is  that  of  vendor  and  vendee,  a  proceeding 

for  forcible  detainer  will  not  be  sustained.     Dixon  v.  Haley,  145 

VENUE. 

1.  An  application  for  a  change  of  venue  should  be  made  at  the  first  term  af- 

ter appearance,  whether  the  cause  is  at  issue  or  not.     Gilson  v.  Powers, 

2.  If  the  petition  for  a  change  of  venue  is  deemed  sufficient,  and  the  issue 

is  not  made  up,  the  cause  should  stand  without  an  order  for  the  change, 
until  issue  to  the  country  is  formed.     Ihid.,  355 

3.  Informations  for  contempts  are  not  within  the  meiin' ng  of  the  fifth  section 

of  the  chapter  in  relation  to  change  of  venue,  in  the  Revised  Statutes. 
Crook  et  al.  v.  People,  534 
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VERDICT. 

1,  It  is  proper  when  a  jury  has  f^und  an  informal  and  insufficient  verdict, 

to  send  them  out  under  instructions  to  lind  formally  and  fully;  so  as  to 
determine  the  right  of  the  parties.     Flinn  v.  Barloiv,  39 

2.  Where  a  verdict  is  erroneous,  and  manifestly  against  the  evidence,  a  new 

trial  should  be  granted.     Baker  v.  Pritchett,  66 

WARRANTY. 

1.  A  plea  which  avers  that  a  note  was  given  for  a  steam  boiler  and  fire- 

place, and  the  warranty  thereof  as  to  quality  and  a  breach  of  that  war- 
ranty, by  averring  that  they  were  valueless,  shows  a  failure  of  consider- 
ation, and  is  a  good  plea.     Beers  v.   Williams,  _   69 

2.  A  manufacturer  who  sells  a  steam  boiler,  impliedly  warrants  that  it  is 

made  of  sound  materials  and  good  workmanship.     Ibid.,  69 

WILLS. 

1.  Under  the  statute  of  wills,  the  real  estate  of  a  decedent  is  liable  for  his 

debts  and  funeral  expenses,  as  a  secondary  fund;  and  a  will,  charging 
these  upon  the  realty  would  not  make  it  otherwise,  unless  the  intention 
to  change  the  legal  order  of  liability  was  very  clear.  Clinefelter  v. 
Ayers,  329 

2.  Where,  by  will,  it  is  directed  that  all  debts  and  funeral  expenses  shall  be 

paid  as  soon  as  possible  after  the  death  of  the  testator,  out  of  the  first 
moneys  that  should  come  into  the  hands  of  the  executors,  from  any  por- 
tion of  the  estate,  real  or  personal,  and  legacies  are  made  in  the  same 
will,  and  the  lands  are  not  devised  to  the  executors,  but  a  power  is 
given  them  to  sell  generally,  at  their  discretion,  without  expressing  any 
object  for  the  sale,  or  directing  any  application  of  the  proceeds,  and  the 
personalty  is  sufficient  for  the  payment  of  debts,  etc.,  the  lands  will 
descend  to  the  heirs,  subject  to  sale  or  incumbrance,  at  the  discretion  of 
the  executors.  Such  a  power,  if  there  had  been  an  appropriation,  etc., 
of  the  lands,  differing  from  that  made  by  law,  would  be  coupled  with 
an  interest  or  trust;  but  where  no  person  or  interest  is  made  to  arise  or 
depend  upon  its  exercise,  it  is  a  naked  power.     Ibid..  _         329 

3.  Courts  will  uphold  rights  derived  from  the  proper  exercise  of  this  power, 

but  will  not  compel  an  exercise  of  it.     Ibid.,  329 

4.  One  of  several  executors  to  a  will  cannot  exercise  a  power  of  sale  under 

it,  unless  it  is  shown  that  the  others  refused  to  act,  and  such  refusal 
must  be  shown  positively  and  affirmatively.     Ibid.,  329 

5.  A  bare  recital  in  the  entry  of  a  ministerial  act  of  the  Judge  of  Probate, 

that  a  part  of  the  executors  decline  to  act,  is  not  sufficient.     Ibid.,    229 

6.  An  executor  may  decline  to  act  for  a  time,  and  still  remain  executor,  with 

power  to  qualify.     Ibid.,  329 

7.  The  statute  of  wills  has  not  repealed  all  the  English  statutes  relating  to 

that  subject;  the  principles  of  chapter  4,  of  the  statutes  of  21  Henry 
VIII,  are  still  in  force.     Ibid.,  329 

WITNESS. 

1.  If  persons  are  sued  to  prevent  their  being  used  as  witnesses,  or  where 

there  is  no  evidence  against  them,  the  court,  on  motion,  after  the  evi- 
dence for  plaintiff  is  closed,  will  order  a  finding  by  the  jury,  and  those 
who  are  not  guilty,  may  testify  for  their  co-defendants.  Cochran  v. 
Amnion,  S^^ 

2.  In  trespass  for  an  assault  and  battery,  evidence  of  the  pecuniary  condition 

of  the  plaintiff  may  be  given.     Ibid.,  316 

3.  A  person  who  has  signed  a  replevin  bond,  may  become  a  competent  wit- 

ness in  the  cause,  if  another  security  is  substituted  for  him.  Charles- 
worth  V.  Williams,  _         ^      338 

4.  The  court  may  ascertain  whether  a  witness  is  present,  and  if  he  is,  may 

overrule  an  application  for  a  continuance.     Wade  v.  HalUgan,        b07 
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5.  An  affidavit    for  a  continuance,  which  avers,  that  witnesses  have  been 

duly  subpo3naed  to  attend  the  court  at  which  the  trial  is  to  be  had, 
shows  sufficient  diligence.     Ibid.,  507 

6.  Where  the  defense  to  an  action  upon  an  assigned  note,  is  that  the  de- 
fendant was  a  mere  accommodation  drawer,  an  account  which  had 
been  exhibited  by  the  party  in  interest,  on  another  trial  between  him- 
self and  others,  which  explained  the  transaction  from  which  the  note 
now  sued  on,  originated,  is  proper  evidence  for  the  jury.  IgleJiart  v. 
Jernegan,  513 

7.  It  would  seem  that  the   substance   of   what  a  deceased  witness  had 

sworn  to,  is  proper,  and  that  the  precise  words  need  not  be  proved. 
Ibid.,  513 

See  Evidence,  Affidavit. 

WRIT  OF  INQUIRY. 

1.  Where  a  party  is  dissatisfied  with  the  assessment  upon  a  writ  of  inquiry, 

affidavits  should  be  filed  showing  all  the  evidence  heard;  and  then  the 
inquest  may  be  set  aside  and  the  party  let  in  to  make  his  defense;  and 
in  case  of  refusal  to  do  so,  this  court  might  correct  the  error.  Motsinger 
V.  Wolf,  71 

2.  In  assessments  of  damages  by  default,  the  defendant  should  be  allowed 

to  cross-examine,  or  to  introduce  witnesses,  to  reduce  the  amount 
claimed;  and  if  the  inquest  is  taken  in  open  court,  to  have  the  jury  in- 
structed as  to  the  law.  He  may  take  a  bill  of  exceptions,  or  move  to 
set  aside  the  inquest  upon  affidavit,  and  may  assign  errors  upon  the  ac- 
tion of  the  Circuit  Court  in  taking  or  approving  the  inquest.  C.  ct  R. 
I.  E.  R.  Co.  V.   Ward,  522 
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